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850 Proceedings 

THE COURT: All right, gentlemen. 
Whereupon 


Stanley L. Seltzer 

returned to the stand and was examined and testified fur¬ 
ther as follows: 

Direct Examination (Resumed) 

BY MR. BRESS: 

Q Mr. Selfzer, at the conclusion of yesterday, the last 
question that was asked you was about the portable 
lights, or this lantern, and I just wanted you to make 
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clear one thing. I am not going to go into any further 
inquiry about those lights. 

Is it correct that the light is attached, hung suspended 
from the ceiling? A Yes. 

Q And you can just reach up and grab it? Is that 
correct? A That is correct. 

Q And you hold it with two hands, and you have a 
trigger, like a pistol, to put on the light? Is that cor¬ 
rect? A That is correct. 

Q Now, do I understand correctly that all the thing 
does is show either a red light or a green light? 

851 It doesn’t send signals by Morse code, dots and 
dashes, or anything like that? A It just shows 

the color of the light. 

Q It just shows the color of the light, and the green 
light means go and come on in; and the red light means 
stop, get away? A Essentially; that is it basically. 

Q How far are those lights visible from the tower? 
A Anyone that could see the tower and had the light 
directed at him, I should say, ought to be able to see the 
light. 

Q In daytime can the light be seen for as far as ten 
miles? A Yes, sir; I have been told it can be seen ten 
miles. 

Q As a matter of fact, the rule requires— 

THE COURT: Of course, if he has been told it can 
be seen as far distant as ten miles, we don’t want that, 
because it is somebody else’s testimony that is being 
introduced. In other words, this unknown person who 
told you is now testifying through you. We don’t want 
that. 

BY MR. BRESS: 

Q Do you know of any rule or requirement in the 
tower or in the Civil Aeronautics that specifies that the 
light must be visible and distinguishable for at 

852 least a certain number of miles? A I don’t know 
of a rule— 
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ME. O’DONOGHUE: I object to that, if Your Honor 
please. 

THE COUET: If it becomes material and there is 
such a rule, we will introduce the rule. 

BY ME. BEESS: 

Q I show you here one photograph, which I will ask 
the reporter to mark, and ask you whether or not that 
accurately represents a view of the airport and the ap¬ 
proach from the north, looking from a northerly in a 
general southerly direction, showing the full length of 
Eunway 36 and the inlet south of Bunway 3 and 36. A 
Yes, it does. 

MB. BEESS: May I have it marked Plaintiff’s Ex¬ 
hibit 11? 

(The photograph of runway 36 was marked for identi¬ 
fication as Plaintiff’s Exhibit 11.) 

BY ME. BEESS: 

Q I show you another one, which I will ask the re¬ 
porter to mark Plaintiff’s Exhibit 12. Plaintiff’s Exhibit 
11 was taken with snow on the ground, but shows the 
runway. Is that correct? A There is a little snow on 
the ground, yes. 

Q I will show you one without snow. It does not 
show the inlet, but shows all the runways and the 
853 administration buildings. Does that represent a 
fair and accurate picture of the airport and the 
runways as it existed at that time? A Yes. 

ME. BEESS: Plaintiff’s Exhibit No. 12. 

(The photograph of airport and runways was marked 
for identification as Plaintiff’s Exhibit No. 12.) 

(Plaintiff’s Exhibits 11 and 12 for identification were 
handed to defense counsel.) 

ME. O’DONOGHIJE: We have no objection. 

ME. BEESS: May I let the jury see these, if the 
Court pleases? 

THE COUET: You are offering those in evidence? 

ME. BEESS: Yes, sir. 
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MR. WARNER: No objection, Your Honor. 

MR. GALIHER: No objection. 

THE COURT: AH right. 

(The two photographs heretofore marked for identifica¬ 
tion as Plaintiff’s Exhibits 11 and 12 were received in 
evidence.) 

(Plaintiff’s Exhibits 11 and 12 were handed to the 
jury.) 

MR. BRESS: I believe that concludes the direct ex¬ 
amination. 

MR. GALIHER: May we come to the bench? 

THE COURT: Yes. 

854 (At the bench:) 

MR. GALIHER: I think this will be an appro¬ 
priate time to tell your Honor that we have reached a 
disposition on the matter of Mr. Mindel. The under¬ 
standing that was reached last night was that his deposi¬ 
tion would not be used; but that the testimony which he 
gave before the CAB would be read to the jury just as 
though this was a deposition. 

THE COURT: In other words, you want to tell the 
jury, in effect, this is the testimony he would give if he 
were called. 

MR. GALIHER: Yes, plus a statement he also gave 
to the CAB. 

I think that is correct—isn’t it? 

And then, also, the marks "would be taken off the chart. 

MR. WARNER: Is that the one which he allegedly 
changed ? 

MR. GALIHER: Yes, which is referred to in here. 

MR. BRESS: That is the correct understanding I 
have, as communicated to me by my associate. Do I 
understand that that also means that no part of the 
deposition is to be used, and the witness is not to be 
produced here to testify? 

MR. GALIHER: That is my understanding. 
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MR. BRESS: If that is your understanding, it is all 
right. Because if the deposition in any part is to 

855 be used, or the witness is to be produced by any 
party to testify, I would not make this agreement. 

THE COURT: I will quash the subpoena, and that 
ends that. 

MR. BRESS: Because if he is going to be produced 
before the jury, I want to produce him. 

MR. GALIHER: And I understand, if the marks 
could not properly be taken off the map, some substitu¬ 
tion would be made of an appropriate map. 

MR. BERNSTEIN: I think they can be erased. 

MR. GALIHER: At recess you can do it. 

MR. BERNSTEIN: When the Court went out, with 
your permission. And they are going to use that map 
for other purposes, and it would be confusing if his 
notations were on it. 

THE COURT: Does that comport with his testimony? 

MR. BRESS: Does it comport with his answers before 
the CAB? And the answer is that a good number of the 
matters shown on that were not asked before the CAB. 

THE COURT: All right. We will take care of that 
in good time. 

MR. O’DONOGHUE: A deposition of a Mr. Ihrig 
has been taken in Tulsa. I don’t know, but I suppose 
that th plaintiffs plan to use the deposition. However, 
Mr. Ihrig is now here. The defendants have 

856 thought it desirable that his oral testimony be 
taken, rather than his deposition used, partly be¬ 
cause we believe we can more adequately impeach him 
than has been done on the deposition, and therefore he is 
here now. And if it is planned— 

THE COURT: You mean he is here presently? 

MR. O’DONOGHUE: Yes, presently. 

THE COURT: In the courtroom or in the witness 
room? 





MR. O’DONOGHUE: At this moment he is in the wit¬ 
ness room. So that if there is any plan to use him as a 
witness, either by deposition or otherwise, we think he 
should be called. 

• * * • 

MR. BRESS: This Ihrig, as I understand it, as a 
Government employee. 

857 THE COURT: That doesn’t make any differ¬ 
ence. 

MR. BRESS: We went to Tulsa, Oklahoma to take 
his deposition. 

THE COURT: I have no doubt about it. 

MR. BRESS: And we are not prepared to use his 
testimony now. 

THE COURT: Suppose they want to use it. 

MR. BRESS: If they want to put him on, fine. 

MR. O’DONOGHUE: We don’t want to put him on. 
But if they planned to use him at all, we believe he 
should be called at some time not too inconvenient to 
him. That is, he should not be required to wait here 
for several weeks. 

THE COURT: They don’t intend to use him at all, 
they say. If you intend to use him, his viva voce testi¬ 
mony will be used instead of the deposition. 

MR. BRESS: If he is here at the time. But it seems 
to me, after we have to travel around the country and 
take the deposition of Government employees, and when 
the deposition is favorable to the plaintiff, the Govern¬ 
ment sees fit to bring the witness to the Court. 

THE COURT: That is a construction you are plac¬ 
ing on his testimony. 

MR. BRESS: It is the only construction possible, 
from what he has said. 

• • • • 

THE COURT: Then if some time next week 
in the chronology of your order of proof you con- 
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elude now is the time for the testimony of Ihrig, but he 
isn’t here; so therefore we will use his deposition! 

MR. BRESS: Yes. 

THE COURT: Then, of course, I would be faced with 
the necessity of permitting you to use the deposition, 
when I know the witness is here today. 

MR. BRESS: If the Government has seen fit to bring 
him here from Tulsa— 

THE COURT: Who brought him! 

MR. BRESS: The Government. 

859 MR. BERNSTEIN: mv didn’t they bring him 
to save us on the deposition! 

THE COURT: I will cross that bridge when I come 
to it. I am not going to rule on it now. 

MR. O’DONOGHUE: I merely thought his testimony, 
his deposition, was similar to that read yesterday. I 
don’t see how the order of proof can be materially af¬ 
fected, after similar testimony has gone in. 

THE COURT: In other words, you want me to order 
him on the stand now! 

MR. O’DONOGHUE: Well, I think— 

THE COURT: That is what it comes down to. You 
brought him here today. Why can’t you bring him when 
the time comes! They may decide not to use him, if it 
is simply corroborative of something testified to already. 

MR. O’DONOGHUE: But we would not be able to 
know when they would want to use him. 

THE COURT: I will save you harmless, then. If 
they conclude they want to use him next Wednesday, and 
you are not prepared, I will put his testimony over until 
next Thursday. 

MR. O’DONOGHUE: We would prefer Your Honor 
to make a ruling that his testimony be taken, if they 
propose to use it, very soon, that is, today or Monday. 

THE COURT: I can’t do that. 

• * * * 
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860 Cross Examination 
BY MB. O’DONOGHUE: 

Q Mr. Seltzer, you described in your direct examina¬ 
tion the way that planes came in and how they were 
given information by certain positions in the tower, and 
so forth. I think you said something to the effect of 
local control and described his job as giving information 
to the planes that were coming in on visual flight rules, 
as to landing and so forth. 

Now, what is the meaning of the word “control” as used 
by you there ? A You mean within the designation of 
the position, “local control”? 

Q I mean in relation to the plane. What is the effect 
of the word “control”? A I believe it is used to define 
the function that that particular man performs. 

861 Q I see. What I really am driving at is, is 
the plane, then, controlled by the tower operator, 

or does the control of the plane remain in the pilot of 
the plane? A The operational control of the aircraft 
always remains with the pilot or the operator of the 
airplane. 

Q Always? A Yes, sir. 

Q And when instructions or information is given to 
him, is he required to follow those instructions? A The 
pilot is the final authority. He is in command of the 
aircraft. That always holds true. 

Q So that it is his judgment as to whether to follow 
these orders or these bits of information that really con¬ 
trols? Is that true? A As I say, it is his final deci¬ 
sion. 

THE COURT: Well, now, you say it is his final de¬ 
cision. 

THE WITNESS: I say that, Your Honor, because 
the civil air regulations put it in those terms, that the 
pilot in command has the final decision, where he might 
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have some doubt in his mind as to the outcome of follow¬ 
ing any prescribed instruction or procedure. 

THE COURT: Then would it be correct to say that 
the information given him is purely information! 

862 He can act upon it as he sees fit, according to the 
conditions and the circumstances in which he finds 

himself! 

THE WITNESS: Yes. But I think I should qualify 
that, Your Honor, because the regulations do say that you 
shall adhere to a traffic clearance. And the pilot has the 
prerogative of requesting another clearance, if that clear¬ 
ance is not to his— 

THE COURT: When you say “a traffic clearance,” 
that means either a takeoff or a landing! 

THE WITNESS: Yes, sir. 

THE COURT: With reference to conditions on the 
field! 

THE WITNESS: Or in the air, sir. 

THE COURT: Or with reference to conditions in his 
immediate vicinity! 

THE WITNESS: Yes, sir. 

THE COURT: But, other than that, he is in com¬ 
plete command of the ship. Is that right! 

THE WITNESS: Yes; and even with regard to the 
clearance, I know it gets to be rather a complicated thing, 
here. If, for example, he were assigned a particular run¬ 
way, and he felt, with the particular wind conditions, 
with his particular aircraft, and the nature perhaps of 
conditions of operations he was undergoing at the moment, 
he may prefer another runway, he may so request. 

THE COURT: In other words, if a plane were 

863 coming in from Pittsburgh, and the pilot concluded 
for the last, say, 75 miles of the trip that his plane 

was acting in a fashion which would indicate to him, 
anticipating orders to land at, say, runway 5, it would 
be much better, predicated on his knowledge of the field 
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and the conditions xrnder which his plane was operating, 
to land on runway 7, he could do so? 

THE WITNESS: Yes, sir. 

MR. BRESS: When yon say he could do so, yon mean 
with clearing it with the tower first. 

THE WITNESS: It is usual that he would clear that 
with the tower. However, he might accomplish it and ex¬ 
plain it afterwards. 

THE COURT: In other words, if he can’t explain it 
and the nature of the circumstances which confronted 
him at the time, in case there was any question raised as 
to why he didn’t clear it with the tower? 

THE WITNESS: Yes, sir. 

BY MR. O’PONOGHUE: 

Q So we may say that the safe handling of his craft 
is always his duty and his obligation, whatever instruc¬ 
tions he may receive. Is that correct? 

MR. BRESS: Objected to, as calling for his conclu¬ 
sion. 

THE COURT: He may answer. It is cross-examina¬ 
tion. 

THE WITNESS: Yes, sir. 

864 BY MR. O’DONOGHUE: 

Q Mr. Seltzer, you remember looking at this Ex¬ 
hibit 10, the 360-degree view from the tower? A Yes, 
sir. 

Q Does that show the top limit of the view from the 
tower? In other words, does that show the roof at all? 
A No, sir; it does not. 

Q So actually in looking out of the tower you could 
see much higher than that. Isn’t that true? A It can 
be seen higher than is shown here on these photographs. 

Q So that that photograph is not very helpful in indi¬ 
cating how high you can see in looking out of the tower. 
Is that correct? A No, sir. 

Q Now, Mr. Seltzer, you remember testifying concern¬ 
ing the A and C positions that have the hand microphone? 
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Is that correct! It is the A and C, isn’t it? A The A 
and ground control have the hand microphones. That is 
D. 

Q The A and D have the hand microphones; and which 
is the position which has the suspended microphone? A 
The approach control. 

THE COURT: And that is what? 

THE WITNESS: C position. 

865 THE COURT: All right. 

BY MR. O’DONOGHUE: 

Q You described C as being a sitting position. Is 
that correct? A That is correct. 

Q The A position, which is the local control, and the 
D position, which is ground control, the men in those 
positions stand—is that correct—ordinarily? A I would 
say ordinarily they stand more than they sit. 

Q And they move around or turn around to some 
extent, do they not? A Yes, sir. 

Q In other words, they don’t simply look out of the 
east window, if they happen to be in the A position; and 
they scan the entire sky. Is that true? A Yes, sir. 

Q And that is part of their function, to keep an eye 
on all aircraft in the vicinity. Is that true? A Yes, sir. 

Q You testified concerning simultaneous transmission, 
and remember describing the push-button part of the 
transmitter control, as being somewhat like the buttons on 
the base of a telephone. It is true, is it not, that the 
similarity to those buttons on the base of a tele- 

866 phone carries through in this respect, that if one 
button is pushed down, and you push another but¬ 
ton, the first button that was pushed down pops up? A 
Yes, sir. 

Q Isn’t that true? A Yes, sir. 

Q And that ordinarily, as you described that, you just 
have one button down at a time? A Yes, sir. 

Q And if you push down any one button, all other 
buttons automatically come up? A Yes, sir. 
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Q You said, however, that it was possible to hold 
down two of those at the same time, with proper manipu¬ 
lation. Is that true? A Yes, sir. 

Q Or that you can make two of them stay down, pro¬ 
viding you push them down at precisely the same time 
and to the same extent. Is that it? A It amounts to 
that. 

Q It amounts to that? A Yes. 

Q Now, would you say that that ordinarily requires 
looking at it, to see what you are pushing down, to make 
sure that you do effect that result? A It would 
867 require looking at it to make sure you have the 
right two buttons, yes. 

Q Now, you testified, too, that the local control fre¬ 
quency, or 119.1, was at one end of that row of buttons, 
and 126.18, sometimes called the Baker channel, is at the 
other end of that row. Is that true? A Yes, sir. 

Q And you testified they were how far apart? A I 
believe they are somewhere between five or six inches, 
approximately. 

Q So that it would be harder to get those two down 
than any other arrangement of the buttons? Is that cor¬ 
rect? A Yes, sir. The closer they are, the easier, I 
find, to hold them down. 

Q Now, you spoke of the fact that if you attempted 
simultaneous transmission on two frequencies at the same 
time, that the modulation is affected. Would you explain 
-what you mean by “modulation”? A That gets into a 
technical question. 

Q Well— A But briefly it has to do, I will put it 
this way, to draw a comparison with your home radio: 
When you tune in a station, even if there is no music or 
voice coming out, you can tell you are on the station, by 
the ‘carrier you get. 


245 A 


THE COURT: The what? 

868 THE WITNESS: The carrier. I guess, Your 
Honor, you might hear it as a quietness. You 

know there is a signal. 

THE COURT: Wait a minute. You say if you turn 
the radio on and hear no music or voice, still you know 
you have the station, because there is a carrier. Then 
you say you can distinguish that because—what did you 
say? 

THE WITNESS: You hear the signal, as opposed 
to being off-station. 

THE COURT: In other words, you hear something? 

THE WITNESS: Yes, sir; there is a distinctive 
sound. I shouldn’t confuse you— 

THE COURT: You are not confusing me, because I 
have heard that very same sound. But I want to make 
absolutely certain the way you characterize it is the way 
I characterize it. 

THE WITNESS: You might say it is this, that off- 
station, when you are not tuned to the station you desire 
to listen to, you might hear static or a “rsh” or a hissing 
sound, perhaps. When you tune on to your station again, 
like tuning to your broadcast, if someone is not speaking 
at that moment, and you are tuned on to that station, 
you may hear a silence or something noticeable to tell 
you you are there. 

THE COURT: Is that what you meant by “modula¬ 
tion? 

THE WITNESS: No, sir. The modulation is 

869 the voice or sound or music impeded on that. That 
is the modulation. 

BY MR. O’DONOGHUE: 

Q Isn’t it true when you say the modulation is af¬ 
fected by simultaneous transmission, that in effect that 
means that any person listening to those transmissions 
finds the volume of it cut down? A I think you can 
say that as the general characteristic or effect. 
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Q And if you are transmitting and giving a simul¬ 
taneous transmission, that would make it harder for a 
person listening to it to hear it? Is that true? A Yes; 
it could have that effect. 

Q It wouldn’t be as loud? A That is right. 

Q And if he could barely hear it, it might cut it out 
entirely? Is that true? 

I mean, if he could barely hear it on a single transmis¬ 
sion, if simultaneous transmission were attempted, it 
might make it impossible entirely for him to hear any 
transmission? A Simultaneous would further reduce 
what you would be able to hear on a single transmission. 

Q So is that one of the reasons why simultaneous 
transmission is discouraged? 

ME. BEESS: I object to the question. There 
870 is no testimony that it is discouraged. 

THE COUET: I will sustain the objection. 

BY ME. O’DONOGHUE: 

Q Didn’t you testify, Mr. Seltzer, on direct examina¬ 
tion that although simultaneous transmission wasn’t ac¬ 
tually forbidden, that it was discouraged? A I believe 
I did testify— 

THE COUET: If he testified, and that is your recol¬ 
lection now, the question may be answered. 

ME. BEESS: I don’t think I heard the rest of the 
witness’ answer. 

THE COUET: He said he did testify to that effect. 

ME. BEESS: I don’t believe he finished his answer. 

THE COUET: Let us have the reporter read it back. 

ME. BEESS: I heard what the witness said, Your 
Honor; but he hadn’t finished the sentence. 

THE COUET: I heard him say he did testify, and we 
disagree on what he said; so therefore we will have the 
reporter repeat what was said. 

ME. BEESS: All right, sir. 

THE EEPOETEE (reading): “Answer: I believe I 
did testify, dash.” 
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ME. BEESS: That is where I thought he hadn’t fin¬ 
ished his statement, sir. 

THE COUET: Had you finished your state- 

871 ment? 

THE WITNESS: I intended to say “yesterday.” 

THE COUET: You may answer it. 

BY ME. O’DONOGHUE: 

Q That gets us back to the original question, that 
because of that decrease in volume that would result in 
each transmission, that is one of the reasons why such 
simultaneous transmission is discouraged? A I would 
say that is a consideration. 

THE COUET: Are there any other considerations? 
You say it is a consideration. The implication is there 
are others. 

THE WITNESS: Yes, sir. 

ME. O’DONOGHUE: I intended to go into them right 
now, Your Honor. 

THE COUET: All right. 

BY ME. O’DONOGHUE: 

Q When a person is tuned in to a particular frequency, 
whether it be on the ground or in the air, he hears every¬ 
thing that is transmitted, or he may hear everything that 
is transmitted on that frequency? Is that true? A Yes. 

Q And the only way he can tell that certain informa¬ 
tion or instructions are applied to him, is by his being 
specifically addressed. Isn’t that true? A Yes. 

872 Q In other words, if you want to talk to a 
particular plane and give them a particular infor¬ 
mation, you have to identify that particular plane that you 
want to transmit to? A Yes, sir. 

Q Isn’t that true? A Yes, sir. 

Q And then unless he hears that, he has no way of 
knowing that that information applies to him? A Yes, 
sir. 
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Q It is just like an address on a letter. If you see a 
blank envelope, it may be for anyone. 

Now, if you want to transmit to two persons on two 
different frequencies, but if you want to do that simul¬ 
taneously, you would have to identify both of those and 
let each one of them know that you are calling. Isn’t that 
true? A I would say ordinarily, unless the message is 
of a general nature or what we call a broadcast message. 

Q To everybody that might be on that frequency? A 
That is correct. 

Q But if you didn’t intend it to be to everybody that 
might be on that frequency, but only to two or three 
people on these two frequencies, you would have to ad¬ 
dress them specifically? A That is correct. 

873 Q And you would have to call a certain plane 
and give his identification; and then if you wanted 

to be talking to and to give the same message to another 
plane, you would have to give his identification, too, before 
you proceeded with the message. Is that correct? A 
You would identify each to whom the message was ad¬ 
dressed. 

Q And all of that of course takes time, to give those 
two addresses before you get to the message? Isn’t that 
correct? A Yes, sir. 

Q And it takes up some time—it takes up a period 
of time? A Yes, sir. 

Q Is that one of the reasons, one of the considerations, 
why simultaneous transmission is discouraged? A I 
don’t believe that would be the reason that simultaneous 
transmission is discouraged. 

Q But it is nevertheless true? A Yes, sir. 

Q Now, you have testified that when you are actually 
transmitting on any frequency, and your transmitter is 
actually in operation, that that blocks, any other trans¬ 
missions by any other source on that same fre- 

874 quencv, so that you are unable to hear it. A On 
the same VHF frequency. 
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Q On the same VHF frequency? A Yes, sir. 

Q And all the frequencies we are talking about here, 
with the exception of that one you mentioned, are VHF 
frequencies? Isn’t that true? A Yes. But I want to 
make sure that we understand— 

THE COURT: May I interrupt? I think probably— 
and I make this just as a suggestion—you had better 
spell out VHF every time you use it, because I don’t at 
the moment recollect what it means, and I don’t know 
whether the jury does. 

MR. O’DONOGHUE: The letters VHF? 

THE COURT: Yes. 

MR. O’DONOGHUE: VHF means “very high fre¬ 
quency.” 

BY MR. O’DONOGHUE: 

Q Is that correct? A Yes, sir. 

Q And that all the frequencies involved in these push 
buttons were very high frequencies. Isn’t that true? A 
Yes, sir. 

Q In other words, when you are transmitting on one 
of those VHF frequencies, any incoming messages are 
blocked, and they may not be heard by the tower. 
875 Isn’t that true? A Messages on the same fre¬ 
quency, yes. 

Q On the same frequency? A Yes. 

Q Are blocked. So that if you transmit on two fre¬ 
quencies at the same time, all messages on those two fre¬ 
quencies would be blocked? A Yes. 

Q Is that true? A Yes, sir. 

Q Is that a consideration in discouraging simultaneous 
transmission ? A Definitely. 

Q Because you want to hear all possible messages ad¬ 
dressed to the tower, and you want to cut down as much 
as possible any blocking of those incoming messages. 
Isn’t that correct? A That is correct. 
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Q Are there any other considerations which I have 
not mentioned which are bases for discouraging simul¬ 
taneous transmission? A I believe you have mentioned 
the major ones. 

Q Are there any minor ones that I may have over¬ 
looked? A There is this other consideration, that if the 
practice was to transmit simultaneously or on one 

876 or more frequencies, when there might not be a 
particular need, but just to establish the practice of 

transmitting simultaneously, on one or more very high 
frequencies, it would then prevent a pilot who wishes to 
call the tower from doing so, because the tower may be 
talking to another aircraft, even though it be on another 
channel. By that I mean he blocks out the receiver on 
which the pilot is trying to call. I don’t know if I have 
made myself clear. 

Q Well, I believe so. 

Now, there were questions, too, about this light gun 
you have in the tower. You say that that can be seen, I 
believe, a considerable distance away. How directional is 
it? That is, planes coming from the same direction, are 
they able to easily distinguish whether any signal on that 
is for them, is for one plane or for the other plane, com¬ 
ing in the same direction? A You have to use the light 
gun with consideration, well, let me say, with recognition 
of its limitations. It is somewhat limited in its directional 
possibilities. However, it should not be considered as a 
pinpoint matter. And further it requires that the pilot 
be looking at it or in the direction of the control tower 
in order to see it. 

Q If they were looking, they could see it. But if they 
were coming on approximately the same course, would 
it be possible for them to tell who it was intended 
for? 

877 MB. BRESS: I object to the question on the 
ground it is hypothetical. 
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THE COURT: You may answer it. 

THE WITNESS: It is possible that both pilots might 
see the light and it isn’t possible to tell from looking at 
the light who it is intended for. 

BY MR. O’DONOGHUE: 

Q If a red light were shown by the gun, pointing to¬ 
wards two planes, coming in approximately the same di¬ 
rection, what is the significance of the red light to them? 
A To an aircraft in the air? 

Q Yes. A It means “Do not land. Continue to 
circle.” 

Q “Continue to circle”? A Yes. 

Q Does that indicate a circle in any particular di¬ 
rection? A Aircraft arriving at an airport circle to 
the left, unless otherwise instructed by the tower. 

Q So if both planes saw that, and attempted to obey 
it, they would both pull up and circle to the left? Is that 
true? A That is correct. 

Q And if they were on the same course, this would 
indicate to them a course which would also be the 
878 same. Is that true? 

MR. BRESS: Objected to. 

THE COURT: You may answer it. 

BY MR. O’DONOGHUE: 

Q Do you understand what I mean? A Would you 
repeat it? 

Q Well, I will rephrase it, because I fear it isn’t very 
clear. If they are coming in on approximately the same 
course, toward the airport, and a red light is shown in 
their direction, both of them would start to circle to the 
left. Is that true? 

MR. BRESS: Objected to on the ground of what the 
pilot would do, if the Court pleases. 

BY MR. O’DONOGHUE: 

Q Not what they would do; but that is what they 
should do? Is that correct? 
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THE COURT: You may answer it. 

THE WITNESS: I would expect the— 

THE COURT: Just a minute. There has been an 
extended examination of the witness on direct examina¬ 
tion in reference to the function of the lights and what 
they purport to mean and their operation, and the cross- 
examination is directed to that. You may continue. 

THE WITNESS: I would expect the aircraft to pull 
up and circle to the left. 

879 MR. BRESS: I object to the witness’ answer. 
I had limited the scope of the direct examination. 

This witness is now going into what planes would do in 
response to lights. 

THE COURT: Overruled. 

BY MR. O’DONOGHUE: 

Q So that if the tower operator should fear that planes 
in the same course might collide, he would have no rea¬ 
son to suppose that shining a red light toward them 
would prevent a collision. Is that true? 

MR. BRESS: Objected to. 

THE COURT: Overruled. 

THE WITNESS: No, sir. 

BY MR. O’DONOGHUE: 

Q Another thing about this light gun, as I understand 
it, it has two lenses—a red lens and a green lens- Is 
that true? A Yes, sir. 

Q And that you can give different signals by it. But 
the lens is somehow in the gun itself, is it not? I mean, 
it is not external to the gun. A It is inside the gun 
and is controlled by a handle, which is external. 

Q A handle which is external. And where is the 
handle located on the gun? A On the front end of the 
gun. 

880 Q The handle is on the front end of the gun. 
Now, how can you tell whether the red lens is in 

position, or whether the green lens is in position? A 
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There are several ways. You can look inside the gun. 
If the floor is dark enough, you can shine it on the floor. 
Or if you have some sort of reflecting device on the top 
end where a sight is, and have it equipped with that, you 
can use that. 

Q What is the usual way of telling! A The quickest 
way I usually do is look inside the thing—turn it around 
and look in the front of it. 

Q Turn it around and look in the front of it! A 
Turn it around, with the trigger depressed, and look at 
it. 

Q And then turn it around again to point it! A Yes 
sir. 

Q So you can’t tell, when it is just handing there, 
whether there is a red lens or a green lens in it! A Not 
when it is hanging. 

Q And when you want to use it, it is very important 
to know that, isn’t it! A Yes, sir. 

Q And you have to check on that first! A Yes, sir. 

Q And that takes time, does it not! A Yes, 
881 sir. 

Q To turn to some of your earlier testimony, 
you spoke of the position of watch supervisor. What is 
his function, in some greater detail than you gave! Is it 
generally to tell the various men what to do! A The 
men are under the general supervision of the watch super¬ 
visor. 

Q Does he assist them in any way! A You might 
say he assists them, in some sense. As I said before, they 
operate as a team. 

Q So that if he sees a plane that he believes it is 
important that the local control position should know 
about it, he would call that to the local control man’s 
attention! A Yes, sir. 

Q Or if he heard some incoming message that he 
thought perhaps was directed to one of the men, that 
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they may not have heard, because they were doing some¬ 
thing else, he might bring that to their attention? A 
Yes, sir. 

Q That is part of his function? A Yes, sir. 

Q And it is to sort of back them up, in their positions, 
as one of his primary functions. Isn’t that true? A 
That and coordination. 

882 Q And coordination, yes, sir. And that not 
only is true of the watch supervisor, but it is true 

of all of the men at the various positions? They back 
up one another? Is that right? A Yes, sir. 

Q And help out and call attention to anything of im¬ 
portance or of interest to the particular position that has 
that as its function? Is that right? A Yes, sir. 

MR. O’DONOGHTTE: I have no further questions. 
MR. GALIHER: Will Your Honor indulge us for a 
minute before we start? 

Cross Examination 
BY MR. GALIHER: 

Q Mr. Seltzer, as you explained to us yesterday, the 
function of the man in the control tower at the Wash¬ 
ington National Airport is to control traffic within his 
control zone, I believe you told us. Is that correct? A 
That is correct 

Q It is true, is it not, Mr. Seltzer, that a pilot, or a 
plane—and in that connection, the tower controls all 
traffic within the area of the airport? A I didn’t hear 
the last part of your question. 

Q And in that connection the tower controls all traf¬ 
fic in the vicinity of the airport? A No, sir. 

883 Q It sees all traffic in the vicinity of the air¬ 
port? A The tower operator may see all traffic, 

and he may not. 

Q Yes, sir. A It depends upon the limitation of the 
area. 
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Well, within the limitation of the area, he sees all 
traffic in the vicinity of the airport, does he not? A We 
expect he does see all traffic. He observes to see all 
' traffic. 

Q The pilot, of course, is not in a position, flying 
a plane, to see all traffic. A That is correct. 

Q And the purpose of the tower is to tell the pilot 
what he is supposed to do in taking off or approaching 
the airport? A Only with respect to traffic controL 

Q Yes, sir. Now, in connection with traffic control, a 
pilot or a plane, prior to entering a control area or a 
control zone, must obtain what you call “air traffic clear¬ 
ance” from air traffic control, must he not? A Not al¬ 
ways. 

Q Isn’t that a requirement of the air traffic rules 
of the Civil Aeronautics Board, specifically 60.43, which 
reads as follows?— 

884 “Prior to takeoff from a point within a control 
zone, or prior to entering a control area or a con¬ 
trol zone, an air traffic clearance shall be obtained from 
air traffic control.” 

A That has reference to instrument flight rule 60.40, 
dealing with instrument flight rules. 

Q What about 60.19?— 

“No person shall operate an aircraft contrary to air 
traffic control instructions in areas where air traffic con¬ 
trol is exercised.” 

A That is correct. 

Q That isn’t limited to instrument flight, is it? A 
No, sir. 

Q And that is true, is it not? A Yes, sir. 

Q And that is one of the requirements which the air¬ 
port must in every instance follow?—the control tower. 
A That the airport must follow? 

Q The control tower. A Yes; but that is a regula¬ 
tion directed to the pilots rather than to the control tower. 





254 A 


they may not have heard, because they were doing some¬ 
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Q Well, within the limitation of the area, he sees all 
traffic in the vicinity of the airport, does he not? A We 
expect he does see all traffic. He observes to see all 
traffic. 

Q The pilot, of course, is not in a position, flying 
a plane, to see all traffic. A That is correct. 

Q And the purpose of the tower is to tell the pilot 
what he is supposed to do in taking off or approaching 
the airport? A Only with respect to traffic control 

Q Yes, sir. Now, in connection with traffic control, a 
pilot or a plane, prior to entering a control area or a 
control zone, must obtain what you call “air traffic clear¬ 
ance” from air traffic control, must he not? A Not al¬ 
ways. 

Q Isn’t that a requirement of the air traffic rules 
of the Civil Aeronautics Board, specifically 60.43, which 
reads as follows?— 

884 “Prior to takeoff from a point within a control 
zone, or prior to entering a control area or a con¬ 
trol zone, an air traffic clearance shall be obtained from 
air traffic control.” 

A That has reference to instrument flight rule 60.40, 
dealing with instrument flight rules. 

Q What about 60.19?— 

“No person shall operate an aircraft contrary to air 
traffic control instructions in areas where air traffic con¬ 
trol is exercised.” 

A That is correct 

Q That isn’t limited to instrument flight, is it? A 
No, sir. 

Q And that is true, is it not? A Yes, sir. 

Q And that is one of the requirements which the air¬ 
port must in every instance follow?—the control tower. 
A That the airport must follow? 

Q The control tower. A Yes; but that is a regula¬ 
tion directed to the pilots rather than to the control tower. 



256 A 


Q All right, sir. The pilot must obey that to the let¬ 
ter, must he not? A That is correct. 

Q And the Washington National Airport is one 

885 of those areas where air traffic control is exercised? 
A That is correct 

Q And I believe you told us yesterday that the airport 
is under the authority and guidance of the Civil Aeronau¬ 
tics Administration? A It is. 

MR. GALIHER: I believe that is all. Thank you. 

Cross Examination 
BY MR. WARNER: 

Q Mr. Seltzer, you testified a short while ago regard¬ 
ing these tower lights, and I believe you said they were 
suspended from the ceiling. Will you tell me how they 
are suspended from the ceiling? A They are suspended 
by a cable, which is counterweighted, so that normally 
the light gun is in the up position, within hand reach. 
And in that photograph you have of the 360-degree view 
of the tower, you can see the handle of one of the two 
light guns. I think it is on the second panel from the 
left. 

Q It would be right there. A That is the back 
handle. That is the back handle, and that is the front 
handle. That small object on the back handle is the trig¬ 
ger. 

Q So you could reach up with your hand, then, and 
catch ahold of that trigger and handle and bring 

886 it down? A And you would have to pull it down, 
yes. 

Q Would the gun be pointing up generally towards 
the ceiling, then? A No. It is in a horizontal position. 

Q It is like this? A That is correct. 

Q Now, I believe you mentioned you had to do some 
type of sighting with the gun. Would you tell me what 
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the sight looks like, or what it is made out off A The 
sight with which you aim the gun, you mean? 

Q Yes. I believe there would be one at the forward 
part of the gun and one at the rear part of the gun. A 
Yes, sir. If you are interested in the particular gun we 
have here—there are several types—as I recall this par¬ 
ticular gun, it has a plastic-type sight on the forward end; 
and I don’t recall whether the back one is a black plastic 
or a black piece of metal. 

Q But the forward one, is it a clear piece of plastic? 
A It is of the type you call “Incite.” 

Q Which is, at least, transparent? A The reason I 
don’t say quickly is I am not sure whether it might have 
one side of it slightly frosted. 

Q Yes. A So that it has that reflective quality. 

Q It is reflective. That is the point. A But 
887 it has a small gadget on that, so that if you aim 
that and that light were reflected in your eye, that 
would interfere with your sight. So it has a little gadget 
so that you can check the reflective quality. 

Q Isn’t it true that the color of the light shines up 
in that pointer so you can tell whether it is red or green, 
so that you would not actually have to turn the gun 
around to look into it, but you can see from the pointer 
what the color might be? A If you turn it up and aim 
it without the reflector in place, you may have the wrong 
color of light on and not realize it until after it is too 
late. So you can’t put it up there and turn the light gun 
on and aim it at the aircraft until you know what the 
color is. 

Q Can’t you just give it a press and check the color, 
and turn it toward the airplane? A As I said before, 
if you can find an area dark enough, you can. 

Q Yes. Now, Mr. Seltzer, you mentioned, I believe, 
there were two colored lights used in signals? A Yes, 
sir. 
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Q Are there two, or three? A There are two colored 
lights in there. And if yon consider white a color, there 
is a third light. 

888 Q Do yon signal with the white? A I am try¬ 
ing to think, as of November 1, 1949, whether the 

white was in there. There is white in there today. 

THE COURT: The question was, do yon signal with 
white? 

MR. WARNER: Or did yon, let ns make it, Yonr 
Honor. 

THE COURT: Not what was the situation on No¬ 
vember 1st, 1949. The question was, do yon signal with 
white? 

THE WITNESS: Today, yes. 

THE COURT: But yon don't know what the situation 
was? 

THE WITNESS: I don’t recall at this moment. 

BY MR. WARNER: 

Q What would be your best recollection of it, if yon 
have any? 

THE COURT: There is no evidence up to now that 
there was any signal by any light on that day. 

MR. BRESS: That is correct. 

THE COURT: So that if that is the question, the 
question will not be asked. 

MR. WARNER: Yonr Honor, he testified there were 
two light colors used, and I am bringing out there were 
three light colors. 

THE COURT: Yes; but I don’t want the jury to get 
the impression there were light signals used on that day, 
because up to now there is no evidence of it. 

889 BY MR. WARNER: 

Q Mr. Seltzer, yon testified when yon showed a 
red light, when a plane was in the air, he was to continue 
to circle. Is that correct? A That is correct. 

Q And where would he circle? A He would circle 
in the traffic pattern, I would expect. 


Q He would circle in the traffic pattern! A Yes, sir. 

Q Or would he circle the airport, in any instance! A 

As I said, the light gun is rather limited. I would be 

prepared for anything. 

Q Do planes frequently circle the airport so that they 
might receive light instructions! A So that they might 
what! 

Q Receive light instructions! A Yes, at times they 
do, sure. 

Q Would you say that is common practice to circle 
the airport to receive light instructions! A If you 
want lights, yes. 

Q That is what you do, circle around the tower! A 

To attract attention, yes, sir. 

THE COURT: Lights are only used, I understood 
you to say, in a situation where communication by 
890 radio is impossible! 

THE WITNESS: Yes, sir. 

BY MR. WARNER: 

Q Is it a fact, Mr. Seltzer, that the red light actu¬ 
ally means “Give way to other aircraft in the vicinity,'” 
or “in the pattern?” A That is one of the meanings. 
“In the pattern,” I don’t know. If you are getting down 
to words, I would suggest we look at the civil air regu¬ 
lations. 

Q Well, “in the vicinity.” A Well, I can’t say. If 
you are getting into words, I would prefer looking at the 
civil air regulations. It is used, a red light, as the pri¬ 
mary concern, is on approach to the airport a red light 
would mean “Do not land,” “Circle.” And part of “Do 
not land” and “Circle” is naturally “Give way.” Whether 
the aircraft is in front of or in back of or beside, the 
pilot would not know. 

MR. WARNER: I would like to have the Clerk mark 
this as Defendant Bridoux’ Exhibit No. 1 for identifica¬ 
tion. It has been stipulated to. Mr. Bress didn’t intro- 
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duce it; so I want to introduce the exhibit. 

For the purposes of the record, this is a supplement 
to the Plaintiff’s Exhibit No. 10. It contains three pic¬ 
tures of the 360 degrees here; but, in other words, it 
shows continuously what is shown in a broken 

891 pattern on either end of this picture, Your Honor. 
In other words, it ties together the whole, and I 

offer this in evidence at this time. 

Is there any objection ? 

MR. BRESS: No objection from the plaintiff. 

MR. O’DONOGHUE: No objection. 

MR. GALIHER: No objection. 

THE COURT: By virtue of the fact that that exhibit 
is already in, I will permit this to be introduced at this 
time. 

(The photograph supplementing 360-degree-view photo¬ 
graph from tower was marked and received in evidence as 
Defendant Bridoux Exhibit 1.) 

BY MR. WARNER: 

Q Mr. Seltzer, I wish you would examine this first 
section here and tell me what position in the tower would 
probably be indicated by this man’s position here. A 
This is the Flight Data, B position. 

Q That is B position? A That is correct 
Q And that man appears in that picture to be sitting. 
Is that correct? A That is correct. 

Q And this further shows the old tower that 

892 you mentioned? A Yes, sir. 

Q Is it true that anybody looking—this is facing 
in what direction? A North. 

Q Would anybody looking in a northerly direction 
have to look through that old tower on November 1, 1949? 
A I was trying to remember yesterday whether that was 
still there on November 1st; and I believe it was and you 
would have to look through that. 
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Q Would that in any way limi t your vision I A Yes, 
it would. In the areas where you have the solid obstruc¬ 
tion there, you couldn’t see. 

Q Would that be represented by this area, probably, 
right in there? A Yes, sir. 

Q In other words, your vision would be cut off by the 
roof of the old tower? A Yes, by the roof, by the base, 
or if any men were working there, and they were in your 
way, that would block your vision also. 

Q Do you by any chance recall whether any men were 
working in the tower on November 1, 1949, in the morn¬ 
ing? A I can’t recall, no, sir. 

Q Now going to the next two sections here, I wonder 
if you could identify for the jury this object that 
893 is along in here. It appears broken in the other 
photograph. A This top piece of it only. 

Q Just what is that? A That is an air duct over 
top of the filter—we call it the OCA tank—which is right 
below—this object here. 

Q What direction would you be looking at, on this 
picture, say, for example? A You are looking west, 
through this window, west. 

Q Then this would be north, this would be northwest, 
generally, and this would be west Is that correct? A 
This is west; that is right. 

Q If you could tell me, at approximately what posi¬ 
tion in the tower would you get the view you are getting 
here? In other words, would it be from a position stand¬ 
ing up, or sitting down, or what? A Standing up. 

Q Standing up, you could get approximately that view 
out of the tower? A That is correct. At the back area, 
of course, if you were taller, you would see more of the 
ground in back than you do there. 

Q Would you be standing approximately in the center 
of the tower? A I would say, from the appearance here, 




262 A 


you would be standing about in the center of the 

894 tower, roughly speaking, because there is the cen¬ 
ter piece of the north window, and we are just a 

little south of the center piece of the west window. 

Q And would the man in the A position be further 
back than the view taken from those pictures? A He 
may. 

Q Yes. A As I said before, he goes around quite a 
bit. 

Q He, as well as the captain of the team, as Mr. Bress 
refers to it, moves around? A Yes; that is right. The 
A man does move around. 

MR. WARNER: If the jury would like to take a look 
at that, that joins onto that other photograph, so you will 
have a continuance of it (handing photograph to the 

jury)- 

BY MR. WARNER: 

Q Mr. Seltzer, on direct examination when you were 
describing the duties of the man in the A position, you 
mentioned certain things that he had to do, and during 
your examination you mentioned the traffic pattern. Would 
you tell me what you meant by that? A The flow of 
traffic around the airport. 

Q Is there a specific pattern that governs the flow 
of traffic? 

MR. GALIHER: We object, Your Honor. 

895 THE COURT: I think he has answered the 
question. 

We will suspend for the morning recess, with the usual 
caution to the jury. Those in the courtroom will remain 
seated until the jury leaves the courtroom. Eleven-thirty. 
(Following brief recess:) 

MR. WARNER: No further cross-examination. 

THE COURT: Is there redirect? 

MR. BRESS: Yes, Your Honor. 

THE COURT: All right. 
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Redirect Eaxmamati/m 
BY MR. BRESS: 

Q Mr. Seltzer, On your cross-examination you indi¬ 
cated that it would take some time to find out the color 
of the lens in the Alldice lantern. A Yes, sir. 

Q This lantern is suspended from the ceiling, at¬ 
tached to a cord, with a counterweight, is it not? A Yes, 
sir. 

Q And when you grab the lantern, you can grab the 
area where there is the trigger? Is that correct? A 
Yes, sir. 

Q And if when you grab it, you squeeze the trigger, 
the kind of lens in the lantern would immediately show 
up on the ceiling, would it not? A The ceiling is 
black. 

896 Q Whether the ceiling is black or white or 
green—not green—but whether it is black, yellow 
or another color, except red or green, is this lantern 
light not so powerful so that whatever the color is, the 
kind of color in it would be reflected if it is shown 
against the ceiling? A I couldn’t say that it would 
necessarily under all conditions. 

Q Have you done that? A I don’t recall that I 
have done it on the black ceiling, because the ceiling is 
black to prevent reflection. 

Q Is the light locked in a position right adjacent to 
where the A controller is? A Yes, sir. There are two 
lights, one on either side. 

Q And is it necessary for him to take as much as 
one step to reach for it? A Depending upon his loca¬ 
tion in the tower. 

Q If he were in the normal A position, he would 
hardly have to take a step to reach it? Is that correct? 
A Perhaps a step. 

Q With respect to the keen and precise direction of 
the lantern, am I correct in assuming you had control 
tower service in the Army? A No, sir. 
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Q Had you ever used a lantern in directing 

897 traffic where planes were in formation? A Yes, 
sir. 

Q Do you know that the direction of the lantern is 
so precise that where planes are in formation it can be 
headed at one plane? A No, sir. 

ME. O’DONOGHUE: I object. 

BY ME. BEESS: 

Q Do you know where planes are a mile or more 
away, whether or not you can use that lantern and direct 
it at one plane as distinguished from another? A Any 
formation— 

THE COUET: Just a minute before you answer. 

Again I repeat my own objection, at this juncture. It 
isn’t controlling. But it doesn’t appear to me and it 
hasn’t appeared in any conference I have had with 
counsel at the bench that the matter of lights, these lights 
you are now interrogating the witness with respect to 
in the redirect examination, is critical, because the wit¬ 
ness has testified that the lights are only used in a situa¬ 
tion of poor visibility or where the ordinary methods of 
communication by radio are inhibited. 

Is that your testimony? 

THE WITNESS: With the exception of the poor 
visibility, Your Honor. In conditions where there 

898 is no two-way radio communication. 

THE COUET: That is right. 

ME. BEESS: The witness, if Your Honor will permit 
me to state, respectfully, the witness did not state what 
Your Honor has just summarized. The witness has also 
indicated its use in emergency situations, which have not 
yet been the subject of interrogation and about which I 
will ask now. Your Honor said that earlier during his 
cross-examination. 

THE COUET: Of course, if that was correct, I was 
only referring to his direct examination. In regard to 
his direct examination I have a note, which is not con- 
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trolling, that he indicated lights were used only the cir¬ 
cumstances he has just indicated in response to my fur¬ 
ther interrogation. 

MR. BRESS: Your Honor will remember at the con¬ 
clusion yesterday, in view of the fact that evidence has 
not been shown about the use or lack of use of the lan¬ 
tern, you rather limited me in the extent to which I could 
go in the direct examination. That has been gone into 
somewhat more extensively on cross. 

THE COURT: Very well 

MR. BRESS: And may I proceed? 

THE COURT: Yes. 

MR. BRESS: Thank you. 

BY MR. BRESS: 

899 Q Now, in answer to Mr. OTtonoghue’s ques¬ 
tion, Mr. Seltzer, you said it would take some time 
to pull the lantern down, turn it around and look at it, 
and then start to aim. A person of the type employed 
in the tower—and I assume those persons are required 
to take periodic medical examinations? A Yes, sir. 

• • • • 

901 THE COURT: If you are seeking to impeach 
your own witness, that is one thing. If you are 

seeking to refresh his recollection, that is another. 

MR. BRESS: I will seek to refresh his recollection. 
THE COURT: All right. 

BY MR. BRESS: 

Q On the bottom of page 283, of the deposition taken 
at that time, you were asked the questions and gave the 
following answers—and see if this does not refresh 

902 your recollection—as to the color at which the lens 
of the lantern is set when it is put on the ceiling: 

“If the man at the A position stood erect”— 

MR. O’DONOGHUE: I don’t believe the witness has 
indicated he needs any refreshment of his recollection. 
MR. BRESS: I think he has. 
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MR. O’DONOGHUE: And this can be only to impeach 
him. He says there was no recollection, no requirement 
in the tower that it be set in any particular way. So this 
can only be for purposes of impeachment. And he has 
indicated no need for refreshment of recollection. 

MR. BRESS: If Mr. O’Donoghue seriously urges that 
point, then it is obvious I can only plead surprise and 
ask the Court, in the Court’s discretion, to permit the 
presentation of the prior contradictory statement. 

THE COURT: I don’t think you can fall back on the 
rule with reference to surprise with respect to this wit¬ 
ness. So if that is your position at the moment, it will 
not be entertained by the Court 

I think your objection is well taken. He has said his 
recollection is such and such. 

MR. BRESS: May I lay a foundation, then, if the 
Court pleases, for my request to present this prior state¬ 
ment to the witness? 

THE COURT: It is de minimis, the whole busi- 
903 ness, up to now, this aspect of it. I will exclude 
it. 

BY MR. BRESS: 

Q Mr. Seltzer, have you been in conference with the 
tower men within the past couple of weeks or couple of 
days? 

MR. O’DONOGHUE: I object to that, too, Your 
Honor. 

THE COURT: I don’t know whether that is leading; 
so I will let it stand until I find out where it is going. 

MR. O’DONOGHUE: I suppose it is only for purposes 
of impeachment, again. 

THE COURT: I don’t know. 

MR. BRESS: I will state the purpose, if Your Honor 
wants to hear it. 

THE COURT: What is the purpose? 

MR. BRESS: The purpose is to lay a proper founda¬ 
tion for Your Honor to permit me to present to this 
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witness the prior contradictory statement given in April, 
1951. 

THE COURT: I said it was de minimis and it is 
excluded, and I will prohibit any further pursuit of the 
matter. 

• • • # 

911 Q Mr. Seltzer, the other topic about which you 
have been examined is with respect to the radio 

transmissions, and you went into it, into the subject of 
silmultaneous transmissions more fully than we did yes¬ 
terday. 

I would like to ask you a few questions about that. The 
basic channel for a commercial airliner approaching the 
airport is 119.1; that is the primary channel, is it not? 

MR. O’DONOGHUE: I object to that on two grounds: 
One is that he has already answered and, two, it is lead¬ 
ing. 

MR. BRESS: If he has answered that already, what 
is the answer? I would like to get the answer to the 
question, if the Court please. I don’t know the answer. 
I think I do. 

I think the jury should know it. 

THE COURT: There is no indication the jury does 
not know. There is no indication the jury lacks knowledge 
on it. If you are asking the question for the jury, I will 
exclude it. If you are asking for your own recollection, I 
will permit it. 

MR. BRESS: I would like to have my own mind 
cleared up. 

THE COURT: All right. 

912 BY MR. BRESS: 

Q Is 119.1 the primary channel? A For the 

tower? 

Q Yes. A Assigned to scheduled airliners. As I 
answered yesterday, it was, that it is required to be the 
primary channel for the tower, as stated, for scheduled 
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airliners only. Other than scheduled airliners may use 
the frequency. 

Q What is the answer? A It is not necessarily lim¬ 
ited to scheduled airliner aircraft. 

Q Suppose I modify the question to: What is the pri¬ 
mary channel for planes approaching for landing at the 
airport? A Well, the regulations do not require a spe¬ 
cific channel for aircraft who work the tower. 

Q I will put my question this way: What is the pri¬ 
mary channel, whether or not required by regulation, 
which is used by Washington National Airport for ap¬ 
proaching planes seeking to land? A I don’t believe I 
understand you. 

You mean primary channel used by the local controller? 
That is 119.1 megacycles. 

Q That is what I wanted to get. 

Now, when planes approach the airport for land- 
913 ing, and the tower, the A position, the local con¬ 
troller transmits on 119.1, is it a fact that all 
planes in the vicinity of the airport on that channel will 
hear your transmission? 

THE COURT: He cannot answer that. It is impos¬ 
sible to answer. 

MR. O’DONOGHUE: We went into that yesterday. 

THE COURT: He doesn’t know if they would hear 
it or not. 

MR. BRESS: That is true. 

THE COURT: Well, if it is true, he cannot answer 
the question, and I will strike it out. 

MR. BRESS: But the Court permitted the Govern¬ 
ment to ask questions as to what other aircraft would 
hear and what other pilots would do. 

THE COURT: No, I didn’t. I stopped the Govern¬ 
ment from doing that very thing. 

This witness cannot testify what other people would 
do under circumstances in which they find themselves. 
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That is purely a haphazard conclusion on his part, and 
the witness has avoided doing any such thing. 

I will exclude it. 

BY MR. BRESS: 

Q Did you testify on cross-examination if a person 
was tuned in on that channel he might hear it? A Yes. 

Q That applies to the 119.1? A That is cor- 

914 rect. 

Q Therefore, is it correct that when the tower 
is transmitting to one plane a message addressed to him 
on 119.1 during the time of that transmission no other 
plane in on that same frequency can transmit so as to be 
heard in the tower? 

THE COURT: That is precisely thg point made yes¬ 
terday. The distinction was made with reference to that 
by the Court to the word “can”; that means ability. 
“May” means something else. I don’t want to be too 
technical, but this witness cannot testify as to what some¬ 
one else can do. He has not the circumstances, the trans¬ 
mitting circumstances, which would prevent that person 
from doing it, or the witness from doing it, or what he 
thinks he can do under the circumstances. 

MR. BRESS: I think the question can be modified to 
take care of the point. 

BY MR. BRESS: 

Q When the tower is transmitting on 119.1, actually 
in transmission, state whether or not that blocks out the 
transmission to the tower from others transmitting on 
119.1? 

MR. O’DONOGHUE: That is the precise question 
that has been answered. 

THE COURT: He may answer the question. 

THE WITNESS: It blocks out transmissions on that 
same frequency to the tower because the tower’s 

915 receiver is blocked off. 

BY MR. BRESS: 
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Q Right. Now, when yon stated on cross-examination 
that one of the objections to simnltaneons transmission 
would be that if you pushed down buttons controlling 
119.1, the primary channel, as well as the Baker channel, 
the military channel, that would have the effect of block¬ 
ing out then the two channels; is that correct? A That 
is correct. 

Q Now, would you tell the jury and the Court, even 
though you have made that point as a consideration, how 
serious that consideration is? A The seriousness of that 
is that if there is any traffic on that frequency, you won’t 
hear it. 

Q It is blocked out anyhow on the 119.1 when you 
transmit on it alone; is that correct? A That is correct, 
but in the latter case you have two blocked out. 

Q With respect to 126, the Baker channel, that is not 
used very often or not used with any degree of frequency 
as are the other commercial channels; is that correct? A 
On the contrary. 

Q How many military planes land an hour or commu¬ 
nicate with Washington National per hour as compared 
to commercial planes? A By comparison to corn- 
916 mercial, there are few, but you were referring to 
the frequency, not Washington National Airport. 
The frequency is used by others than Washington National 
and considerably so. 

Q Now, Mr. Seltzer, if you have two planes converging 
on collision course, and those planes are a mile from the 
point where they are going to collide, is there anything 
to prevent you from simultaneously transmitting to each 
of them? 

MR. O’DONOGHTJE: I object to that question. 

THE COURT: Sustained. 

BY MR. BRESS: 

Q You stated that one of the considerations against 
the use of simultaneous transmission is that it takes up 
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some time, and Mr. O’Donoghue used the words “a period 
of time,” to identify each addressee. 

Now, will you tell us what is meant by some time or a 
period of time? A It is necessary for the speaker to 
give identity. 

Q I want it in time, seconds. A Well, that would 
depend on the identity, if you wanted a typical record, 
like a time record. 

Q If you have one plane coming from that direction 
and another plane coming from that direction, and they 
are a mile or two miles from the airport, and you want 
to transmit to both simultaneously, how much time 
917 is involved in adding the second transmission, that 
is, how much additional time is involved to trans¬ 
mit to two instead of to one? A Answering the first 
part of your question, how much time is required to add 
the second identity? 

Q Yes. A I assume you mean flight No. 1 and flight 
No. 2. It is only a matter of seconds to add the second. 

Q You have a watch in front of you? A Yes. 

Q Tell us the period of time, this talk about some 
time, how much in seconds that means. 

MR. O’DONOGHUE: He cannot know that. He 
doesn’t have the identification of the particular aircraft. 

MR. BRESS: I will give it. 

THE COURT: It is based on the supposition of 
counsel. I do not think it is material. In fact, I rule the 
witness’ answer is not helpful. 

It is excluded. 

BY MR. BRESS: 

Q Mr. Seltzer, in communicating to a plane, is the 
communication from the tower any more than: Eastern 
537 due so and so? You just give the number of the 
plane, Eastern 537, and if he is on that frequency and if 
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he hears you, he knows you are talking to him! A That 
is correct. 

918 Q So, therefore, if you address him, the East¬ 
ern plane, as 537, that takes a second, and you add 

to it: Bolivian P-3S, that would add an additional— 

MR. O’DONOGHUE: I object. 

THE COURT: I am going to exclude it. 

MR. BRESS: I submit— 

THE COURT: But there is no reference to Eastern 
and Bolivian now, except in a very general way. There 
is no evidence in the picture indicating what the course 
of the planes w^ere or how close they were. 

Now, this is a supposition which you make a hypotheti¬ 
cal question and is not predicated on the evidence in the 
case, and as a consequence, I will exclude it. 

MR. BRESS: I repeatedly objected to Mr. O’Don- 
oghue’s examination on the cross-examination. 

THE COURT: He never used the words “Bolivian and 
Eastern” in the cross-examination. 

MR. BRESS: On cross-examination he attempted to 
show that to add one more addressee will take time. 

THE COURT: Now, just a minute, and I am object¬ 
ing to that category of reference to Eastern and Bolivian. 

MR. BRESS: If the Court please, in the stipulation 
which was read into evidence on the second day of the 
trial, Your Honor will remember all parties agreed on 
the time, what kind of planes, a Bolivian P-38 and the 
Eastern 537. That is in evidence already. 

919 Now, there will be other evidence that will show 
the relevance of a great portion of the examination 

of this witness. 

I can assure the Court that is not a hypothetical ques¬ 
tion. 

THE COURT: If it is not hypothetical, you are con¬ 
fined to what has been brought out on cross-examination, 
because this is redirect examination. 
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There is no reference in the cross-examination to either 
Eastern or Bolivian. Therefore I will exclude it. 

MB. BRESS: May I use United and Brazilian? 

THE COURT: I don’t care what you use, but you 
won’t use Eastern or Bolivian. 

MR. O’DONOGHUE: I submit counsel should be in¬ 
structed not to pursue matters on which the Court has 
ruled. It is obviously for the purpose of prejudice. 

MR. BRESS: I don’t intend any prejudice. 

THE COURT: We got along very well up to now. 
Let us continue. We are not going to live with this the 
rest of our lives. We are going on to other things. 

MR. BRESS: I have no further questions, Your 
Honor. 

THE COURT: Is that all of this witness? 

MR. GALIHER: May I ask several questions, only 
for the purpose of clarity? I think it may be help- 
920 ful to the Court and the jury. 

Recross Examination 

BY MR. GALIHER: 

Q Mr. Seltzer, we were talking about air traffic con¬ 
trol a short time ago, and I called vour attention to cer¬ 
tain regulations. 

Now, may I ask you, sir, if the man in the control tower 
is somewhat similar to a traffic cop at a busy intersection? 

MR. BRESS: I object to that. 

BY MR. GALIHER: 

Q Controlling traffic, coming and going? 

MR. BRESS: Objected to, if the Court please. 

THE COURT: He may answer. 

THE WITNESS: In some sense of the word; yes. 

BY MR. GALIHER: 

Q In other words, like the traffic officer at the inter¬ 
section, he tells some automobiles they may come, and 
others they must stop, and likewise at your Washington 
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National Airport, the man in the control tower gives 
instructions to traffic within the area, as I indicated? A 
Yes. That is correct I think the difference between the 
traffic police on the sidewalks and the tower control opera¬ 
tor is that the control tower has no arrest authority or 
any authority to stop anyone who doesn’t desire to abide 
by his clearance. 

Q Yes, but you have authority to bring him in 

921 for proper disciplinary action on violation of any 
regulations? A Yes, sir. 

MR. GALIHER: Thank you, sir. 

THE COURT: Is that all? 

MR. BRESS: In view of the traffic cop reference, I 
may have one more question. 

THE COURT: All right. 

BY MR. BRESS: 

Q The situation between the automobile approaching 
an intersection on the ground where there is a traffic cop, 
differs in other respects between planes approaching an 
airport where there is a tower, does it not? A How do 
you mean that? 

Q You cannot stop an airplane and park it in the 
air, that is what I mean. A No. 

MR. GALIHER: We will so stipulate. 

MR. AHEARN: Does the Court take judicial notice 
of that? 

THE COURT: Are we through with Mr. Seltzer? 

MR. BRESS: Yes. In view of the Court’s ruling, 
there may be a need to recall this witness at a later time 
when what I may want to ask is not hypothetical, when 
the evidence will have covered it. 

Will the witness be told that he is still under 

922 subpoena? 

THE COURT: Wait a minute. You are not 
going to ask this witness a hypothetical question predi¬ 
cated on an alleged expert knowledge, and I say that 
alleged has no reference to you in a derogatory sense. 
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In other words, you don’t intend to qualify him as an 
expert and ask him a hypothetical question ? If you don’t, 
then the matter is finished by virtue of the rulings made 
by the Court and you may not call him. 

JMR. BRESS: All the questions I wanted to ask of 
him are based on his experience as an expert in the 
tower. 

THE COURT: Well, then, you resolve that in your 
own mind. I will rule on it when the time comes, if it 
does. 

MR. BRESS: I am not certain we may want to. 

MR. O’DONOGHUE: I am not quite sure if Mr. Bress 
asked the Court to instruct him— 

THE COURT: You are in Lee Forest, Fairfax, Vir¬ 
ginia f 

THE WITNESS: Yes, sir. 

THE COURT: You come to the District every day? 

THE WITNESS: Practically. 

THE COURT: You may be called back. So you can 
go on the theory you may, and then again on the suppo¬ 
sition you may not. 

THE WITNESS: Thank you. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

923 MR. BRESS: As the next witness call Mr. 
Curtis Kirby. 

Thereupon, 

Curtis Kirby 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BRESS: 

Q Mr. Kirby, will you state your full name, please? j 
A Curtis F. Kirby. 
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Q And you spell your last name, K-i-r-b-y? A That 
is right, sir. 

Q And how old are you? A Twenty-eight years old, 
sir. 

Q Where do you live? A 55 East Rosemont Avenue, 
Alexandria, Virginia. 

Q And where are you employed? A At the National 
Airport, Washington, D. C. 

THE COURT: Well, now,— 

BY MR. BRESS: 

Q And by whom? 

THE COURT: Did you come from the airport or did 
you know you were coming to court today? 

THE WITNESS: I knew I was coming to court today. 

THE COURT: Well, now, would you go to a wedding 
or a funeral garbed in that fashion? 

924 THE WITNESS: Sir? 

THE COURT: Would you go to a wedding or 
a funeral dressed in that fashion, without a necktie or a 
proper coat? 

THE WITNESS: No, sir. 

THE COURT:Well, when you come into a court of the 
United States you don’t come in in that fashion. 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. BRESS: 

Q Mr. Kirby, by whom are you employed at National 
Airport? A By the Allied Aviation & Fuel Company. 

Q How long have you been employed there? A Six 
years. 

Q In what capacity are you employed there? A 
Fueling aircraft. 

Q How long have you been employed in that capacity, 
during the entire six-year period? A Yes, sir. 

Q Were you employed in that capacity and at the 
airport on the morning of November 1, 1949, when there 
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was a collision between a P-38 and an Eastern Air Line 
DC-4? A I was. 

Q Where were you at the time of the collision? A I 
was heading south on the ramp, going to gas a 

925 Capital Airlines DC-3 in front of Hangar 3. 

MR. AHEARN: I could not hear the answer. 

THE WITNESS: I was going, heading south on the 
ramp to gas a Capital Airlines DC-3, sir. 

BY MR. BRESS: 

Q Where was the Capital Airlines DC-3 located that 
you were going to gas? A It was in front of the hang¬ 
ars. 

Q In front of what hangars is that? A Well, I 
would not like to state exactly the hangar, but I would 
say approximately Hanger 3, 2 or 3. 

Q Is that at the north end of the field or south end? 
A It is at the south end, what we call the south end of 
the field. 

Q You say you were heading south on the ramp? By 
heading south on the ramp, how were you heading, in an 
automobile, a motorcycle, or walking? A I was on a 
motor scooter. 

Q Is that the usual equipment used by men who en¬ 
gage in fueling a plane in getting to and from the plane? 
A Yes, sir. 

Q Was there anyone else on this motor scooter with 
you or were you alone? A No, sir; I was alone. 

Q Now, with respect to the administration build- 

926 ing of the airport, do you know where that is? A 
Yes. 

Q With respect to the administration building, where 
did you get on to the motor scooter? A I was on the 
north side of Gate 3, sir. 

Q The north side of Gate 3? A Yes. 

Q Now, where is Gate 3, as to whether it is on the 
north part of the administration building or south part? 
A Well, Gate 3 is on the east side of the building. 



Q The east side of the building! A Yes, sir. 

Q Is it the north part of the building or the south part 
of the building! A I don’t follow you there, sir. 

Q Very well, sir. I show you here this diagram. Can 
you see this from back there! A No, sir, I can’t. 

Q Well, let me use this photograph. 

MR. O’DONOGHUE: I will object to using the photo¬ 
graph. I don’t think anything is clear enough on it. I 
think the other should be used. The witness can get 
down there and point to where he was or anything like 
that. This is too small when you come to different gates 
and so forth. 

MR. BRESS: It is not too small to show where 
927 the north of the building is, where the north gates 
are and the south gates are. 

If you let me conduct my owm case, I think we would 
save some time. 

MR. O’DONOGHUE: Maybe. 

THE COURT: What is that, Mr. O’Donoghue! 

MR. O’DONOGHUE: I said, “Maybe.” 

BY MR. BRESS: 

Q Mr. Kirby, this represents an air view of the air¬ 
port and vicinity. Could you step down to that and tell 
us whether or net you can point to approximately where 
Gate 3 is! A You say this is the administration build¬ 
ing! 

Q Yes, sir. A Well, it was approximately right here, 
sir (indicating). 

Q I will hold my pencil there. Am I pointing to it 
right now! 

THE COURT: If there is any colloquy between the 
witness and counsel, we ought to hear it. 

MR. BRESS: I assumed that vou did. 

BY MR. BRESS: 

Q Mr. Witness, we are beginning again. Will you 
point to the point where Gate 3 is, where you were when 
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you got on the scooter? A Well, sir, I take it that is 
at the tower? 

928 Q That is right. A I was approximately right 
here, sir. 

Q Well, for the sake of the record, the witness has 
pointed to a little “x” mark. This is the northernmost, a 
little “x” mark, which appears to be an airplane on the 
ground, which is the northernmost of five such marks. 

• • * • 

BY MR. BRESS: 

Q When you came out at that point on the scooter, 
how long was that before the collision between the two 
planes? A I would say— 

929 MR. O’DONOGHUE: I don’t know if he knows 
that the collision was between two planes. 

BY MR. BRESS: 

Q Did you see a collision or the debris before the col¬ 
lision was over? A I saw the debris, sir. 

MR. O’DONOGHUE: Do you mean before the colli¬ 
sion was over? I don’t understand. 

BY MR. BRESS: 

Q Did you see any of the debris flying as a result of 
this collision? A I didn’t know that there was a colli¬ 
sion at the time, sir. 

Q Did you see—did you hear sirens? A Yes, sir. 

Q With respect to the time you heard the sirens, how 
long prior to that was it that you came out on this scooter 
at that place? A I would say about two minutes, three 
minutes at the most, sir. 

THE COURT: Well, now, before or after? 

THE WITNESS: That was before I heard the sirens. 
BY THE COURT: 

Q You were on your way two or three minutes before 
you heard the sirens? A Yes, sir. 

930 BY MR. BRESS: 

Q Now, from that point, two or three minutes before 
you heard the sirens, did you see an Eastern Air Lines 
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DC-4 in the vicinity of the airport? A I saw a DC-4 
Eastern Air Lines. 

Q Where was it headed and "where was it? A It was, 
I would say, well, first, it was heading southwest. 

Q All right. And where was it when you saw it with 
respect to the tower? A Well, I would say it was on 
the north side of the tower, sir. 

Q And where was it with respect to the administration 
building, as to whether it was over it, east of it, or west 
of it? A Well, it was a little east of it. 

Q And where was it with respect to the field itself? 
A Well, I would say, to the best of my knowledge, that 
it was passing over the concourse. 

Q Passing over the concourse? A Yes, sir. 

Q By the concourse you mean what? A The pas¬ 
sageway the passengers have to go on to and from their 
airplane. 

931 Q Is the concourse part of the administration 
building or attached to it? A No. 

Q Will you point to the concourse? Come down here 
on this map. Stand over there, Mr. Witness. 

This is the administration building. A Yes, sir. 

Q These are hangars up here, and these are hangars 
up here. Where is the concourse you are referring to? A 
I would say right along in here, sir (indicating). 

Q Now, you made that mark. 

Can the jury see it? 

THE JURY: No. 

BY MR. BRESS: 

Q Will you make that mark again so the jury can see 
it? 

The witness is moving his pencil. 

Do it again, Mr. Witness. A Well, these are the 
gates, aren’t they? 

Q Yes. A Right here, sir (indicating). 
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Q Will you take the pencil and don’t mark a line but 
put the pencil to show the direction that the DC-4 was 
flying. A It was going this way, sir. 

Q Put the pencil physically on that to show 

932 where it was flying. A (The witness complied 
with the request.) 

Q Now, will you draw a line showing that pattern, 
that path, and the direction of the course or flight that 
it crossed? A (The witness complied with the request.) 
Q All right, sir, thank you. 

Will you put your initials just above the top end of 
that line? A Yes. 

Q Thank you. Resume your seat. 

You may cross-examine. 

MR. O’DONOGHUE: I have no questions. 

C ross-Exammation 
BY MR. GALIHER: 

Q Mr. Kirby, do you have any idea what time it was 
when you entered your scooter and started for the Capital 
plane? A I could not state the exact time but I do 
know it was before noon, sir. 

Q Do you have any idea how long before noon it was? 
A I would not like to say, sir. 

Q Could it have been 11:30? A No, it could not have 
been 11:30. 

Q Well, can you give us some approximation 

933 as to what time it was? A Well, it was between, 
I would say, it was between, to the best of my 

knowledge, about seventeen minutes to twelve. I guess I 
mean, that is just a rough estimation. I do not know. 

Q Seventeen minutes of twelve? A Just roughly 
speaking, sir; I don’t know. 

Q That would be 11:43 ? 

MR. BRESS: I object, if the Court please. I think 
the witness has already indicated that in fixing the time 
it is only a rough approximation, that it was before noon, 
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and after 11:30, and I think to press it any more will get 
ns nowhere. 

THE COURT: He may answer. 

BY MR. GALIHER: 

Q That would be 11:43? A I would not like to say, 
sir. As I said before, it was between, it was from 11:30 
until noontime. 

Q Why did you say a moment or so ago, Mr. Kirby, 
that it was seventeen minutes of twelve? A I told you 
I was giving you a rough estimation. 

Q W 7 ell, then I asked you if that would be 11:43, and 
you said you would not like to say. Isn’t 11:43, seventeen 
minutes of twelve? A In that respect it is, sir. 

MR. BRESS: You mean 11:42. 

MR. GALIHER: I beg your pardon. 

934 THE COURT: Now, just a minute. 

MR. BRESS: I think you are right. 

MR. GALIHER: M r * Bress corrected me. 

MR. BRESS: My arithmetic was wrong. Seventeen 
of twelve is :43. 

MR. GALIHER: Have you finished? 

MR. BRESS: I am sorry. 

BY MR. GALIHER: 

Q I assume—or was the plane that you were going 
to fuel a scheduled flight to take off, if you know, Mr. 
Kirby? A Yes, sir. Well, this particular aircraft, I 
don’t think that there was any immediate schedule on it 
because I think they were using it for pilot training that 
day, sir. 

Q What had you been doing just before you started in 
that scooter to fuel this aircraft? A I was waiting in 
my office for an assignment. 

Q How long had you been waiting in your office for 
an assignment, and where was the office located? A 
Well, my office is located on the north end of the north 
side of Gate 3, sir, and I don’t know how long I was in 
the office. 
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Q What time did you start work that morning? A 
Eight o’clock, sir. 

Q Now, you told Mr. Bress that you noticed an 

935 Eastern Air Lines plane. A Yes, sir, I believe I 
did. 

Q Which was on a heading which you described as 
southwest? A I think it was, sir. 

Q It was in the air? A Yes, sir. 

Q And how high in the air was it? A I would not 
like to say, sir. I am no judge of distance. 

Q Well, now, how long had you worked there at the 
airport at the time of this accident? A How long had 
I been employed there? 

Q Yes, sir. A I would say three years, sir. 

Q Well, how long had you been employed at the air¬ 
port at the time of this accident? A Three years. 

Q Well, this accident happened on November 1, 1949. 
How long had you been working at the airport at the 
time of the accident? A Three years, sir. 

Q Well, now, does that mean that today you have 
been there approximately six years? A Today, up to 
date, I have been there six years, sir. 

936 Q I see. And you can give us no idea of the 
height of this plane? A No, sir. 

Q Are you sure it was a DC-4? A Yes, sir. 

Q It was heading in what direction? A I would say 
it was heading southwest, sir. 

Q And that would be towards where from the airport? 
A Well, the way that I would describe it? Which way 
would the ship be going? 

Q Yes, sir. A I would say toward the hangars, sir. 
Q Towards the hangars? A Parallel to the hangars, 
sir. 

Q Well, now, was it towards the hangars or parallel 
to the hangars? We want to make sure. A I would say, 
parallel to the hangars at the south end of the field. 
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and after 11:30, and I think to press it any more will get 
us nowhere. 

THE COURT: He may answer. 

BY MR. GALIHER: 

Q That would be 11:43? A I would not like to say, 
sir. As I said before, it was between, it was from 11:30 
until noontime. 

Q Why did you say a moment or so ago, Mr. Kirby, 
that it was seventeen minutes of twelve? A I told you 
I was giving you a rough estimation. 

Q Well, then I asked you if that would be 11:43, and 
you said you would not like to say. Isn’t 11:43, seventeen 
minutes of twelve? A In that respect it is, sir. 

MR. BRESS: You mean 11:42. 

MR. GALIHER: I beg your pardon. 

934 THE COURT: Now, just a minute. 

MR. BRESS: I think you are right. 

MR. GALIHER: Mr. Bress corrected me. 

MR. BRESS: My arithmetic was wrong. Seventeen 
of twelve is :43. 

MR. GALIHER: Have you finished? 

MR. BRESS: I am sorry. 

BY MR. GALIHER: 

Q I assume—or was the plane that you were going 
to fuel a scheduled flight to take off, if you know, Mr. 
Kirby? A Yes, sir. Well, this particular aircraft, I 
don’t think that there was any immediate schedule on it 
because I think they were using it for pilot training that 
day, sir. 

Q What had you been doing just before you started in 
that scooter to fuel this aircraft? A I was waiting in 
my office for an assignment. 

Q How long had you been waiting in your office for 
an assignment, and where was the office located? A 
Well, my office is located on the north end of the north 
side of Gate 3, sir, and I don’t know how long I was in 
the office. 
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Q What time did you start work that morning? A 
Eight o’clock, sir. 

Q Now, you told Mr. Bress that you noticed an 

935 Eastern Air Lines plane. A Yes, sir, I believe I 
did. 

Q Which was on a heading which you described as 
southwest? A I think it was, sir. 

Q It was in the air? A Yes, sir. 

Q And how high in the air was it? A I would not 
like to say, sir. I am no judge of distance. 

Q Well, now, how long had you worked there at the 
airport at the time of this accident? A How long had 
I been employed there? 

Q Yes, sir. A I would say three years, sir. 

Q Well, how long had you been employed at the air¬ 
port at the time of this accident? A Three years. 

Q Well, this accident happened on November 1, 1949. 
How long had you been working at the airport at the 
time of the accident? A Three years, sir. 

Q Well, now, does that mean that today you have 
been there approximately six years? A Today, up to 
date, I have been there six years, sir. 

936 Q I see. And you can give us no idea of the 
height of this plane? A No, sir. 

Q Are you sure it was a DC-4? A Yes, sir. 

Q It was heading in what direction? A I would say 
it was heading southwest, sir. 

Q And that would be towards where from the airport? 
A Well, the way that I would describe it? Which way 
would the ship be going? 

Q Yes, sir. A I would say toward the hangars, sir. 
Q Towards the hangars? A Parallel to the hangars, 
sir. 

Q Well, now, was it towards the hangars or parallel 
to the hangars? We want to make sure. A I would say, 
parallel to the hangars at the south end of the field. 
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Q And in a direction which would take it where? 

MR. BRESS: I think the witness fixed the direction 
where it is. 

THE COURT: He said southwest I am assuming 
counsel is asking with reference to the geography and the 
location. 

MR. GALIHER: Yes. 

THE COURT: In the area around the airport. 

937 MR. BRESS: I am not sure I could answer 
such a question if I was asked it. 

THE COURT: I know, but you haven’t been asked the 
question. The witness has been asked. 

THE WITNESS: Will you state the question, please, 
sir? 

BY MR. GALIHER: 

Q If he continued in the direction he was heading, 
where would he ultimately have reached? A Well, it is 
hard to say. What are you referring to ? 

Q What I am trying to understand is: What part of 
Virginia is in the direction that he was headed? You are 
familiar with the cities and towns in Virginia in the vi¬ 
cinity of the airport? A I am, sir. 

Q What we are trying to get at: You have indicated 
just the general heading that he was on. Where would 
that have taken him if he continued, let us say, five or 
ten miles? A Well, I would say—do you mean if he 
stayed on that course for ten miles, where would he have 
covered, what territory? 

Q Yes, sir. A I would say—I haven’t got any one 
place in my mind, fixed in my mind, sir. 

Q All right. Then in the position that you were in, 
how close was that plane to where you were? I am 

938 not talking about its altitude in the air, but I am 
trying to get some idea as it crossed, as you indi¬ 
cated, how close was it to where you were? 

MR. BRESS: If he doesn’t mean altitude, I don’t 
know what he can mean. This man is on the ground and 
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there is a plane in the air. He says how close was it to 
you, and the witness said he could not fix the altitude. 
I don’t know what the question can contemplate and I 
believe it should be reframed. 

BY MR. GALIHER: 

Q What I have in mind, Mr. Witness, is in the posi¬ 
tion that you told us that you were in and in the position 
the plane was crossing, as you indicated, can you give us 
some idea how close you were to where the plane was? 

MR. BRESS: The same observation I made applies 
to the reframed question. 

THE COURT: He testified that the plane was flying in 
a southwesterly direction, running parallel to the hang¬ 
ars. He has fixed his own position. I am assuming 
counsel is asking how far was the plane from him within 
his line of vision. 

MR. BRESS: You mean how far to a point on the 
ground but not up in the air? 

THE COURT: How far from the observer on the 
ground, not in the air, was the plane to him. 

MR. GALIHER: Exactly. 

939 THE WITNESS: Well, I would say that is 
from the point I was standing to another point on 
the ground, straight up, and I am not saying how high 
the ship was because I could not say, but I would say it 
was approximately 75 yards, sir. 

BY MR. GALIHER: 

Q Now, you can’t give us any idea as to the approxi¬ 
mate altitude of that ship? A No, I could not because 
I didn’t take that much notice of the aircraft. 

Q Were you driving south in that scooter at the time 
you saw it? A No, sir, I hadn’t even started my scooter 
at that time, sir. 

Q How much time elapsed from that point until after 
you started your scooter, until when you started your 
scooter? A I would say from about the time I started 
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my scooter until I got to Gate 8, I would say it took 
approximately two, three minutes at the most, sir. 

Q And when you got to Gate 8, where did you go? A 
I continued on down to the south end of the field to gas 
the DC-3 I was assigned to. 

Q How long did it take you to get to the DC-3, and 
where was it located with respect to the strips of the 
airport? A I would say, roughly, it was in front 

940 of Hangars 2 and 3. 

Q How far would you have to travel from where 
you started in the scooter to where the plane was located? 
A Roughly, a half mile, sir. 

Q Roughly a half mile? A Yes, sir. 

Q A half mile, did you say, sir? A Yes, sir. 

Q How long did it take you to get down there? A 
To get to the ship? 

Q Yes, sir. A I guess about five minutes. 

Q About five minutes? A Yes, sir. 

Q Where were you when you heard the sirens? A I 
was at Gate 8, sir. 

Q Now, you never saw this plane again after this 
time you have indicated that you saw it? A You mean 
the DC-4? 

Q Yes, sir. A No, sir. 

Q And where was it when it went out of your sight? 
A Well, I didn’t—it was approximately at the same 
position I saw it because all I did was glance at it. 

Q You just glanced at it, nothing particularly 

941 registered to you, and you looked away? A I 
just knew that there was a DC-4. I glanced up. 

We all—when we hear engines, we look up and take a 
glance at it, at least I did, and I took a glance and went 
on about my business. 

Q And that is the last, the first and last time you saw 
it? A It was, sir. 
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Q Now, did you form any opinion as to its speed when 
you saw it at that time? A No, sir, I didn’t. 

Q Did you notice whether the landing gear was down 
or up or the flaps down or up? A I did not, sir. 

Q Do you have any idea whether it was landing or 
taking off? A I had an idea it was landing, sir. 

Q You had an idea it was landing at that point? A 
Yes, sir. 

Q Well, was it going away from the airport? A 
Well, it could be either of two things, just the way you 
look at it. I could be coming to the airport or coming 
away from it. To me, it was going away from the air¬ 
port in a southwest direction. 

Q I think you said a minute ago, to you, it was 
942 landing. A Well, it was coming in for a landing. 

I mean, you have a circle traffic pattern before you 
can come in to land, sir. 

Q You said it was going away and you first said that 
it looked like it was landing, and that he was going away 
from the airport? A To my knowledge, when you see 
a ship in the traffic pattern like that, we usually say he 
is coming in for a landing. I mean, we don’t mean that 
he is approaching the landing on his base leg or anything 
like that. 

Q The truth of the matter is you don’t know what he 
was doing? A No, sir, I just assumed he was coming 
in for a landing. 

Q And you have no way of knowing whether that ship 
was a ship which was later involved in an accident? A 
I do not, sir. 

ME. GALIHER: That is all, thank you. 

Redirect Examination 
BY MR. BRESS: 

Q Mr. Kirby, the altitude of the plane, the closeness 
of the engines, and the noise, were such that in your ex¬ 
perience at the time that you looked up and glanced at it, 
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you felt that the plane was coming to a landing; 

943 is that it? * 

MR. AHEARN: I object to that. He has al¬ 
ready stated that. 

MR. BRESS: I think he has. I have no further ques¬ 
tions. 

THE COURT: Well, the witness testified, as far as 
this plane was concerned, he doesn’t know whether it was 
the plane that was concerned in the accident thereafter. 

MR. BRESS: W^e will take care of that with other 
evidence. 

MR. GALIHER: I object to that. The jury should be 
instructed to disregard that. a 

THE COURT: That will go out. 

The basis of this witness’ testimony "with reference to 
this plane is that he testified that he didn’t know the 
plane was the plane that was involved in the accident. 

Very well. Is that all? 

MR. BRESS: That is all. 

MR. WARNER: I have a question. 

C ross-Examination 
BY MR. WARNER: 

Q Did you testify, Mr. Witness, that this w^as an 
Eastern DC-4? A I did, sir. h 

Q And you are sure it was an Eastern DC-4? A I J 

am, sir. 

MR. WARNER: I have no further questions. 

944 MR. BRESS: That is all. 

THE COURT: Step down. ^ 

(Thereupon the witness w r as excused and retired from 
the witness stand.) 

THE COURT: Now, is that all from Washington at 
this hour? 

MR. BRESS: Yes, sir. 
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THE COURT: Members of the jury, you are given 
the caution not to talk about the case with each other or 
anyone else, and we expect you in your presently-occupied 
seats Monday morning at ten o’clock. 

Those in the court room will remain seated until the 
jury leaves the room. 

(Thereupon, at 12:30 o’clock p. m. an adjournment was 
taken until 10:00 o’clock a. m. on Monday, January 26, 
1953.) 

• * • • 

945 Washington, D. C. 

Monday, January 26, 1953 

The trial was resumed as 10 a.m. today, before Judge 
MATTHEW F. McGUIRE and the jury. 

Appearances: 

For plaintiff: 

Mr. DAVID G. BRESS 

Mr. SHELDON E. BERNSTEIN 

Mr. JO V. MORGAN, JR. 

For defendant Eastern Air Lines, Inc.: 

Mr. RICHARD W. GALIHER 
Mr. JOHN AHEARN 
Mr. ROBERT EWALD 

For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 

For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 

• * • • 

947 Proceedings 

MR. BRESS: May we come to the bench, Your Honor. 
THE COURT: Yes. 

(At the bench:) 
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• • • • 

MR. BRESS: The only thing I wanted to inquire is 
whether or not Your Honor was prepared on a ruling. 

THE COURT: No, and I anticipated the question. 
There has been testimony with respect to the pattern, and 
the only thing to determine is whether or not the pattern, 
under the circumstances in which it had its being, was not 
only determinative but controlling. 

,MR. BRESS: In that connection I am looking at my 
memorandum I furnished Your Honor and find I probably 
inadvertently failed to mention or stress the particular 
additional CAB regulation which is pleaded in the pre¬ 
trial order, and which in my opinion dispenses with any 
serious question as to the admissibility of the pattern. I 
met the point that my friends on the other side 
948 have raised about the Federal Register Act, the 
Administrative Procedures Act, and I wrote my 
memorandum on that point. But I didn’t want— 

THE COURT: I am attacking it the other way. I 
have in mind first the regulation, if there is one, and 
apparently there is. Then from whom did the regulation 
emanate and what power did the source of emanation 
have. And next, was it binding on all. 

MR. BRESS: The regulation I didn’t cite in the 
memorandum, and therefore unless we have further argu¬ 
ment on it, I wanted to supplement it by just handing you 
that regulation, which is pleaded in the pretrial order. 
It says—and it makes the problem, I think, a very simple 
one— 

“Pilots shall at all times comply with accepted safety 
agreements or practices, including current inter-airline 
agreements and local airport traffic rules, as approved by 
the Administrator.” 

THE COURT: What is the annotation? 

MR. BRESS: 61-306. That is the regulation of the 
CAB. I can leave this book with you. 

THE COURT: All right 


291A 


(To counsel for defendants) And you look at it. 

MR. BRESS: They are familiar with it, I think 

THE COURT: All right. Be sure you pick it 

949 up. 

MR. BRESS: All right, sir. 

THE COURT: I heard what you said. They cite it 
and you say it isn’t pertinent. All right. 

(Counsel having returned to the trial table:) 

MR. BRESS: Call Mr. Ihrig. 

Whereupon 

Otto Louis Ihrig, 

called as a witness by counsel for plaintiff, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BRESS: 

Q Your name is Otto Louis Ihrig? A Yes, sir. 

Q And you spell your last name I-h-r-i-g? A Yes, 
sir. 

Q How old are you? A Forty-five. 

Q And where do you live? A In Tulsa, Oklahoma. 

Q And have you come here from Tulsa, Oklahoma to 
testify? A Yes, sir. 

Q What is your employment? A I am assistant 
comptroller of the Southwestern Power Administration of 
the Department of Interior. 

950 Q You are a Government employee? A Yes, 
sir. 

Q And how long have you been employed by the De¬ 
partment of Interior? A Since March of 1942, which 
would be around 11 years this coming March. 

Q And prior to that were you in Government employ¬ 
ment also? A No, sir. 

Q With whom do you live in Tulsa? A With my 
wife. 
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Q And do you have children and grandchildren? A 
Yes, sir. 

Q Now, Mr. Ihrig, were you at Washington National 
Airport on November 1, 1949 when there was a collision 
between an Eastern Air Lines DC-4 and a P-38, a small 
plane? A Yes, sir. 

Q Where were you at the time of the collision? Where 
were you personally located? A I was sitting approxi¬ 
mately in the middle of the plane, in an aisle seat. 

Q Was that the American Airlines DC-6 plane that 
was sitting on the south end of the field waiting for take¬ 
off at the time this accident occurred? A Yes, sir. 

951 Q I mention that because we have had testimony 
of some other witness who was already on that 

plane. 

Could you tell us in what direction the plane that you 
were sitting in was headed while it was standing there at 
the time the accident occurred? A My best recollection 
is it was in a southeasterly direction. 

Q And w’ere you sitting on the right side of that 
plane? A Yes, sir. 

Q If the plane is headed in a southeasterly direction 
and you are sitting on the right side, did you view this 
accident through the window on your right, or on your 
left? A On my right. 

Q And were you seated in the seat right next to the 
window, or was there one passenger between you and 
the window? A There was one passenger between me 
and the window. 

Q Now, then, your direction of vision would be, then, 
to the southwest—is that correct—in view of the nose of 
your plane being headed to the southeast? A Yes, sir. 

Q Will you tell us what attracted your attention to 
this collision, while you were looking out that win- 

952 dow? A Let me say it this way: I was looking 
out the window, as we I believe all do, when we 

are waiting to take off, and I noticed the larger plane 
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coming toward we. In fact, it looked to be in a direct 
line toward me. And then I suddenly saw the smaller 
plane over the larger plane, and then the two collided. 

Q At the moment of impact, were both planes headed 
in a line of flight which appeared to be directly at where 
you were sitting? A Yes. 

MR. O’DONOGHUE: I object to that. It is obviously 
leading. I don’t think it is necessary to lead this wit¬ 
ness. 

THE COURT: It may go out. 

BY MR. BRESS: 

Q You stated the direction of the larger plane. Maybe 
I should modify my question to ask you, at the point of 
impact, when you saw the smaller plane, state what its 
direction of flight was. A As I saw it, it was coming 
in the same direction as the larger plane. 

Q Yes. Now, did you see the smaller plane, the P-38, 
at any time before the actual impact? A Only momen¬ 
tarily. It just seemed like instantly. 

Q With respect to the larger plane, when the 
953 crash occurred, can you tell us what happened to 
the larger plane in that collision? A The larger 
plane broke in two, and the wings and engine part came 
down toward the water, and the tail part flew off to my 
right, toward— 

Q When you said— A Excuse me. 

Q I didn’t mean to interrupt. Go ahead. A —flew 
off to my right, toward the shore. 

Q When you say the tail part flew off to your right, 
will you explain more clearly for the jury what you mean 
by to your right? 

What are you using as the center line or the point at 
which you say it went to your right? A May I illus¬ 
trate? 

Q Yes, sir. A I am sitting in the aisle seat. So I 
have to turn like this. And in that manner the tail went 
off to my right. 
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Q When you say off to your right, you mean from 
the point the planes came together, the tail went to your 
right, but the front part came down? A Yes, sir. 

MR. AHEARN: I will object to counsel’s telling the 
witness what he means and summarizing his testi- 

954 mony, as improper and, in form, leading. 

THE COURT: Let me inform the jury what the 
situation is, from the standpoint of the objection. The 
objection was made on the supposition, which the Court 
concludes to be a fact, that counsel, inadvertently of 
course, interposed himself momentarily into the picture 
by indicating what the witness meant. That is not per¬ 
missible. Of course Mr. Bress didn’t do it intentionally. 
The witness, of course, is capable of explaining what he 
means. 

I mention that to you so you will understand sometimes 
these things are done more by habit than for a reason. 

All right. 

BY MR. BRESS: 

Q Mr. Ihrig, this is quite important, and I therefore 
injected myself into a restatement of what I thought you 
said. Rather than do that, I want you to restate it in 
your own words, so that there will be no question about 
it 

At the time you saw the two planes collide, will you de¬ 
scribe again, as graphically as you can, what happened to 
the two parts of the DC-4? A Yes, sir. 

MR. O’DONOGHUE: I believe he has answered that 
question. 

MR. BRESS: And you have objected. 

955 THE COURT: I object to the adverb “graphi¬ 
cally.” 

MR. BRESS: Very well. 

BY MR. BRESS: 

Q Describe, in detail, what you observed. A I saw, 
as I say, the larger part of the plane, with the wings, and 
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the motors, come down, like this, into the water. I saw 
the tail part of the plane, as I repeat, as I have said 
before, go to the right of me and land on the shore. 

Q Mr. Ihrig, from the point at which the planes col¬ 
lided, in the direction to the right, which you say the 
tail section went, can you tell us your best estimate of 
how far that tail section went to the right! A As I pre¬ 
viously testified, it was around 150 yards, to my best 
judgment 

Q Now, at the time the two planes collided, when 
this tail section started to go to the right, or at the 
moment of collision, can you tell us, Mr. Ihlrig, whether 
or not those planes were over water or were over land? 
A My assumption is that the— 

THE COURT: No; you can’t testify to what your 
assumption is. You either know or you don’t know. 

THE WITNESS: Well, I will say it this way, sir: 

I saw the bigger part of the plane go straight down, 
into the water, as I have said. Therefore it was 
956 my thought that it was over water. 

MR. AHEARN: I move to strike the answer, 
Your Honor. 

THE COURT: That may be stricken. 

The question, Mr. Witness, is this: 

Do you know? You have indicated what your conclu¬ 
sion is. But that is predicated upon an assumption. By 
virtue of a certain situation and the end result, the con¬ 
clusion you have drawn is that it was over water. You 
don’t know. 

Do you follow me? 

THE WITNESS: My conclusion is that it was over 
water, for the reason— 

THE COURT: Let us put it this way: If you walk 
into a darkened room and hear a noise of some character, 
which you identify, we will say, as a hissing noise, well, 
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if you were in Africa, you might conclude possibly it 
might be a snake, if you were familiar with snakes. 

THE WITNESS: Yes, sir. 

THE COURT: On the other hand, if you walk into a 
darkened room on a cold January night, you might con¬ 
clude it was an overheated radiator, you see. 

THE WITNESS: Yes, sir. 

THE COURT: But you don’t know, until you have 
had an opportunity of seeing. 

Now the question is, do you know what the circum¬ 
stances here are? And I take it from your answer 
957 that you do not. But, however, predicated upon 
what you saw, you have drawn an inference. Isn’t 
that right? 

THE WITNESS: Well, from what I saw, that is my 
conclusion. 

THE COURT: That is right. 

THE WITNESS: Yes, sir. 

THE COURT: That is your conclusion. 

THE WITNESS: Yes, sir. 

THE COURT: And your actual knowledge— 

MR. BRESS: I submit, if the Court pleases, that the 
witness can only testify from what he saw. 

THE COURT: In stating a conclusion, he is intruding 
upon the province of the jury. 

MR. BRESS: He is testifying to what he saw. 

THE COURT: The jury will determine, from what 
he saw and the fashion in which he has given that infor¬ 
mation to the jury, whether or not the conclusion is cor¬ 
rect. All right. 

MR. BRESS: Let me put another question. 

BY MR. BRESS: 

Q Mr. Ihrig, from the entire picture as you saw it, 
right there, did you form an impression at that time as 
to whether the collision was over water or not? Answer 
that 
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MR. AHEARN: I object. 

THE COURT: I will sustain the objection. We 

958 are not concerned with his impressions or conclu¬ 
sions- We are only concerned with what he saw. 

If he can go no further than merely testify what the situ¬ 
ation was at the time of impact and what immediately 
happened thereafter, fine. But he can’t draw any con¬ 
clusion. 

BY MR. BRESS: 

Q Apart from your conclusion, Mr. Ihrig, will you 
tell us whether or not from the point where you saw the 
tail section start down to the right, whether that point, 
if you took the tail section and moved it back to where 
it started, that point in your opinion would be over 
water. 

MR. O’DONOGHUE: Objection. 

THE COURT: The same disability and same ruling. 
BY MR. BRESS: 

Q Mr. Ihrig, can you tell us any other facts that 
prompted you or caused you to form the impression or 
conclusion that this impact was over water? 

MR. O’DONOGHUE: Objection. 

THE COURT: Again the objection will be sustained. 
We are not interested in his conclusions. 

MR. BRESS: But we are interested in what he ob¬ 
served that had a relationship to his forming that opin¬ 
ion. 

THE COURT: He has already testified to that. 

MR. O’DONOGHUE: I do not believe, Your Honor, he 
has testified to any such conclusion. 

959 THE COURT: My observation was he testified 
to what he saw. Anything over and above that or 

beyond that is a conclusion on his part. And the conclu¬ 
sion it is now sought to have the witness draw is the con¬ 
clusion the jury will probably have to consider, and 
therefore it is an intrusion upon the province of the jury, 
and the objection is sustained. 
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MR. BRESS: Very well. 

BY MR. BRESS: 

Q You have—don’t answer this is there is an objection 
—you have indicated the path in which the tail section 
moved, for about 150 yards from the point of impact, to 
your right. Can you tell us whether that path was over 
water or not over water, to the time it hit the shore? 

MR. AHEARN: Your Honor, may we have a clarifica¬ 
tion of the word “pattern,” as used by counsel? I don’t 
understand it. Does he mean the lateral distance on the 
ground, over which this tail end is supposed to have 
moved, or over ground or water, or to describe a geometri¬ 
cal figure? I don’t understand it. 

MR. BRESS: I am not trying to make it complicated 
by geometry or any geometrical figure. 

MR. AHEARN: It sounded that way to me, Mr. Bress. 

MR. BRESS: I could not make this question more 
simple. 

960 Will the reporter please read it, Your Honor. I 
think it is very plain and simple. 

THE COURT: AH right. 

(The last question was read by the reporter.) 

THE COURT: You may answer it. 

THE WITNESS: I thought it was over water. 

THE COURT: You what? 

THE WITNESS: I thought it was over water. 

BY MR. BRESS: 

Q That is as you saw it? A As I saw it. 

Q Now, Mr. Ihrig, would you tell us what the altitude 
of these two planes was at the time of the collision, as you 
saw it? A My best estimate was two hundred feet, if I 
remember. 

MR. BRESS: That is all, Your Honor. 

You may cross-examine. 
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Cross Examination 
BY MB. O’DONOGHUE : 

Q Mr. Ihrig, you were sitting in an aisle seat of this 
plane. Is that true? A Yes, sir. 

Q And was there a passenger in the window seat to 
your right? A Yes, sir. 

961 Q And was this a man or a woman? A It was 
a man. 

Q Was he also looking out of the window? A Yes, 
sir. 

Q How large was the window? A Well, it is the reg¬ 
ular sized window in that type of plane. 

Q Well, could you tell us, who may not have traveled 
so much by plane, the approximate size? A Well, I 
would say that it was at least three feet wide and prob¬ 
ably two and a half feet— 

Q Tall? A Tall. That is the word I was trying to 
get. 

Q I believe you testified that the DC-4, as far as you 
could tell, was coming directly toward you. A Yes, sir. 

Q And that continued to be the path of the forward 
part of that DC-4, even after the collision? A Yes, sir. 

Q So that its path, the entire time you had it under 
observation, was in a vertical plane with you? A Some¬ 
times it mixes the words up. It was coming right toward 
me, leveled out horizontal. 

Q The P-38, you say you saw that just momen- 

962 tarilv before the collision? A Yes, sir. 

Q Yet that was coming directly towards you, 
too? A At the time I saw it, it was right on top of 
the other plane. 

Q Was it diving down towards the other plane? 

MB. BBESS: I object, if the Court pleases. I believe 
the use of the word “diving” is not— 

THE COUBT: I think your objection is well taken. 
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BY MR. O’DONOGHTJE: 

Q Was it moving in a horizontal plane? A Yes, 
sir. 

Q Was it above the DC-4? A Yes, sir. 

Q And the DC-4, was that moving in a horizontal 
plane? A Yes, sir. 

Q Did it ever change its direction before the collision? 
A No, sir. 

Q Well, if they were both moving in a horizontal 
plane, and the P-38 was above the DC-4, can von explain 
how they could come into collision? 

MR. BRESS: I object, if the Court pleases. 

THE COURT: I don’t suspose you can explain 

963 it. 

MR. O’DONOGHTJE: I beg your pardon, Your 

Honor? 

THE COURT: I say I don’t suppose you can explain 
it. Sustained. 

BY MR. O’DONOGHTJE: 

Q Now, when you watched these planes come into col¬ 
lision, did you have any point of reference at that moment 
in order to determine whether or not they were over land 
or water? 

MR. BRESS: I object to the question, if the Court 
pleases, in that it implies that a point of reference is a 
necessary requirement in order to determine whether it 
was over land or water. 

THE COURT: The question simply is, did he have a 
point of reference. He may answer. 

MR. BRESS: I have no objection to the question as 
reframed by the Court. 

BY MR. O’DONOGHTJE: 

Q Did you have a point of reference which would en¬ 
able you to determine whether or not at the time of im¬ 
pact the two planes were over land or water? A I would 
answer that in this way, that the larger part of that 
plane, to me, came down— 
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Q I am saying at the moment of impact. A That 
was in the sky, sir. 

Q Yes. A All I saw was that collision, at 

964 that time. 

Q Yon were looking at the sky. A Oh yes. 

Q So at that point yon had no point of reference with 
regard to whether it was over land or water. Is that 
true? A No, sir; I did not. 

Q So isn’t it true that yon were unable to determine 
at that moment whether the point of contact was over the 
Potomac River or over land? A At that moment? 

Q Yes. A No, sir; I could not. 

Q You could not tell at the moment of impact whether 
the point of their contact was over the Potomac River or 
land? A No, sir, because my eyes were glued on the 
collision, sir. 

Q So that it may be said that you could not see 
whether they collided over land or water? Is that true? 
A Yes, sir; it is—at that moment, understand. 

Q At that moment you could not see. And is it not 
true that you have no recollection of whether the point of 
contact was over the Potomac River or land? 

MR. BRESS: Objection, if the Court pleases. 

965 THE COURT: It is repetitious. 

MR. O’DONOGHTJE: I have no further ques¬ 
tions. 

Cross Eoxmmatum 
BY MR. GALIHER: 

Q Mr. Ihrig, can you tell us, again, exactly where that 
plane was that you were seated in, on the airport? Could 
you locate it by any landmarks? A No, sir. 

Q By either using this map, or perhaps you would 
like to use that photograph which is on the board there. 
In other words, do you have any idea exactly where that 
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plane was located that you were seated in! A No, sir, 
not exactly, sir. 

Q And you have no idea with respect to any of the 
runways at the airport, where your plane was! A All I 
can say, sir, is it was in a southerly part of the airport. 

Q And do you know whether that— 

MR. BRESS: He didn’t finish his answer. 

MR. GALIHER: Excuse me. 

THE WITNESS: Because we were waiting to take 
off. 

THE COURT: Where were you going to! 

THE WITNESS: To Tulsa. And after we saw this 
accident, in a little time, we took off for Tulsa, and went 
over the runway that goes north, over the bridges. 
966 I don’t know T just what bridges they are. But it is 
as you come into town from the airport to Washing¬ 
ton. 

BY MR. GALIHER: 

Q Was your plane pointed in a direction that you 
would take off on that heading without turning around! 
A Oh no, sir. We had to maneuver onto the regular 
runway that we took off of. 

Q How frequently had you taken off or landed at that 
airport prior to that occasion! A Well, I have been 
coming up here since 1943, and in some of those years I 
landed at that airport as much as six or seven times. 

Q And you have no idea which one of the strips or 
runways you used for takeoff after the accident! A No, 
sir; I don’t. 

Q Do you have any idea how close this plane you were 
seated in was to the Potomac River! A Well, I know 
there was some land between me and the water—between 
the water and the window where I was sitting, where I 
could see out of the window. 

Q Yes, sir. Do you have any idea how much land 
therp was between you and the water! 
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THE COURT: Was the water on your right? You 
said—I think you testified—you were sitting on -the aisle, 
on the right side of the plane. Is that correct? 

967 THE WITNESS: Yes, sir. 

THE COURT: And the plane was facing in a 
southeasterly direction? 

THE WITNESS: Yes, sir. 

T HE COURT: As you looked out the window of the 
plane, where was the river in relation to where you were, 
sitting? 

THE WITNESS: Right out the window, looking this 
way. 

THE COURT: In other words, if you looked straight 
ahead, or in the direction which you have indicated, the 
river was in that direction; and there was a visible piece 
of land, was there, between where the plane was standing 
and where the river was? *- 

THE WITNESS: Yes. 

BY MR. GALIHER: 

Q And how much land? Can you give us any idea? 
A Oh, I would say, just the best estimate I can make, a 
hundred feet of land. 

Q Do you have any idea, as you were seated in the 
airplane—if you wouldn’t mind looking at this photo¬ 
graph— 

THE COURT: Mr. Galiher, may I suggest you orient 
the witness with reference to north and south and east 
and west? 

MR. GALIHER: Yes, sir. Excuse me. 

BY MR. GALIHER: 

968 Q Mr. Ihrig, This is the airport here. A Yes, 
sir. 

Q This is the Potomac River. A Yes, sir. 

Q This is north, south, east, west. A Yes, sir. 

Q I believe you have indicated your plane was faced 
in a southeasterly direction? A Yes, sir. 
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Q Which would be somewhere in that direction. Now, 
do you have any idea, with respect to the airport, what 
part of the airport the plane was located in at the time 
it was in that position? 

MB. BRESS: If the Court pleases, I believe the wit¬ 
ness has already described it—described it very accu¬ 
rately, as a matter of fact. And rather than use the 
photograph, why don’t we use the chart, that shows it in 
the larger scale? 

THE COURT: First of all, we will strike out what 
counsel has said about the witness’ description, namely, 
the accuracy of it. That is merely counsel’^ opinion and 
that is for the jury to determine. 

Then w^e will let the witness indicate to the Court 
which he would prefer to look at—the photograph or the 
map. 

Mr. Ihrig. 

969 THE WITNESS: Yes, sir. 

THE COURT: Which would you prefer to look 
at, the map or the photograph—inasmuch as counsel has 
asked the question. Would you prefer to look at the 
photographic map, or would you prefer to look at the 
actual, geographical map, as indicated on the other black¬ 
board over here? There are two of them. Which would 
you prefer to look at? 

THE WITNESS: I would rather look at this one, 
as far as I am concerned. 

THE COURT: All right. 

BY MR. GALIHER: 

Q Would you prefer me to repeat that question, Mr. 
Ihrig? A Yes, sir. 

Q I was asking if there was any way of knowing from 
that heading what part of the airport your plane was 
located at. A I believe, as I said before, it was in the 
southern part of the area there. 
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Q To further qualify it, were you in the southeastern 
part? Or were you just dead south? Or just where 
were you? A Not having knowledge as to how the 
airport lies, the only statement I can make was I was in 
a southerly direction. 

970 Q Yes, sir. Did you first see the DC-4, the 
Eastern plane? A Yes, sir. 

Q And how long after you saw the Eastern plane did 
you first see the P-38 plane? A It was a very short 
time. 

Q Was it a matter of several seconds, or more than 
that? A Well, it might have been a minute, sir. 

Q Could it have been longer than a minute? A It 
might have been, and it might not. 

Q It might have been as much as two or three minutes? 
A I don’t believe so. 

Q Do you remember giving your testimony in Tulsa, 
Mr. Ihrig? A Yes, sir. 

Q Do you remember on page 12 of your deposition 
being asked this question?— 

“And how long did you keep the plane in your sight 
before you saw the smaller plane get on above the larger 
plane? 

“Answer: Oh, I would not say over two or three min¬ 
utes. 

“Question: Two or three minutes? 

“Answer: Yes.” 

971 Were you asked those questions, and did you so 
testify? A I did, sir. But may I say this, that 

when you see something like that, timing is something 
that is rather hard to indicate. 

Q That was your best approximation, however, at that 
time? A Yes, sir. 

Q And your recollection was a little clearer then than 
it is today, several months later? A I would rather 
say it was more than three years ago. 





306 A 


Q Do we understand it is sort of vague, then, about 
the whole thing? A No, sir, not about the accident 

Q When you first saw the Eastern plane—and there¬ 
after I believe you have indicated it came straight in, un¬ 
til the accident? A Yes, sir. 

Q Was it reducing its altitude gradually and slowly 
during the entire time you had it under your view? A 
To me it was coming in at about the same height, all 
along, that I saw it. 

Q Do you have any idea as to its speed? A No. 

Q Was it coming in normally, as you had seen 

972 other planes come in in that same direction? A 
Coming in for a landing, yes. 

Q Coming in for a landing? A Yes. 

Q And there was nothing unusual about the Eastern 
plane, about the manner in which it continued to come 
in during the time you had it under your view—with re¬ 
spect to the Eastern plane? A That is right. 

Q Now, then, some time after you saw the Eastern 
plane, you saw the other plane, the P-38? A Yes, sir. 

Q And you are a little bit vague as to whether that 
was a minute, two minutes or three minutes— 

MR. BRESS: I object. Wait a minute. 

MR. GALIHER: Will you excuse me and let me 
finish my question, please? 

MR. BRESS: Go ahead and finish, please. 

BY MR. GALIHER: 

Q You told us you were not exactly sure how long 
after you saw the Eastern plane you saw the P-38. Is 
that right? A A very short time, yes, sir. 

Q And you cannot say whether it was one minute, two 
minutes or three minutes. Is that right? A I 

973 wasn’t looking at a watch, sir. 

Q There is no way you can time it for us, then? 
A Not in exact minutes. 
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Q But you did say, when your deposition was taken, 
that you would not say it was over two or three minutest 
A That is right. 

Q Now, when you first saw the P-38, it was above the 
Eastern plane, as you have indicated! A Yes, sir. 

Q Can you tell us if it was behind the Eastern plane 
at that time! A Just momentarily, and then to me it 
came down on top of it. 

Q All right, sir. Now, momentarily it appeared to 
be behind the Eastern plane! A Yes, sir. 

Q And it also was above the Eastern plane, was it! 
A Yes, sir. 

Q Now, you have indicated the collision occurred at 
the height of approximately two hundred feet, the alti¬ 
tude! A To the best of my knowledge. 

Q When your deposition was taken, did you not say 
your best opinion at that time was that it was two hun¬ 
dred or two hundred and fifty feet! A I might have 
said that. 

974 Q All right, sir. Now, then, can you tell us, if 
you please, when you first saw the P-38, whether 
it was on a line with the Eastern plane or whether at that 
time it was at an angle! A It just came into my vision, 
just like, just seconds, it seemed like; and I just had a 
brief view of it before it made the contact with the larger 
plane. 

Q You have indicated with your left hand a quick 
downward motion. Is that the way you would indicate 
that the P-38 came into the DC-4! A I am indicating 
to you the time. 

Q Well, what was your meaning with that downward 
motion! A In just a flash I saw the small plane, and 
then it hit. 

Q Can you tell us, when you first saw it, how far be¬ 
hind and above the Eastern plane it was at that point! 
A It was very close. 
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Q Can yon tell ns, by nsing yonr hands, the manner 
in which it stmck the DC-4 plane? A Oh, to me, it 
just came down on it. It looked just like this. 

Q Is there any way yon can indicate the distance 
that was between the two planes at the time that the P-38 
came into yonr view? A Well, it looked to me 

975 like they were right on top of each other. 

Q Yon mean by that that they were very dose 
together? A Yes, sir. 

Q With the P-38 above and behind the Eastern plane? 
A Above it. 

Q Can yon indicate, please, by nsing this model of 
an Eastern plane, just where the P-38 collided with the 
Eastern plane? A You mean on that plane? 

Q Yes, sir. A Oh no. I couldn’t do that. 

Q Can yon indicate to ns what part of the Eastern 
plane was stmck? A No. 

Q Yon have no idea whether it was the front, the 
middle or the back? A No, sir. 

Q But yon do know it was on top of the Eastern 
plane? A Yes, sir. 

Q And there is no doubt about that in yonr mind? A 
No, sir. 

Q Do yon have any idea as to the speed of the Eastern 
plane as it was coming in? A No, sir. 

976 Q Do yon have any idea as to the speed of the 
P-38? A No, sir. 

Q Yon have indicated that both of these planes were 
coming towards yon? A That is right. 

Q Can yon tell ns whether or not yon noticed if either 
plane was lined up for any particular runway? A The 
Eastern Air Line was. 

Q And what runway? A From my thought, sir; that 
is what I thought. 

Q And could yon indicate or do yon know what run¬ 
way it was lined up for? A No, sir. 
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Q Can you tell us anything about the comparative 
speeds of the two planes, as to whether the P-38 was 
going faster or slower than the Eastern plane, from your 
observation? A No, sir. 

Q You have no idea? A No, sir. 

Q Can you give us any idea, Mr. Ihrig, as to the man¬ 
ner in which the two planes came together—the angle? 

MB. BRESS: Objected to as repetitious. I think the 
witness has already indicated. 

THE COURT: Well, he said he doesn’t know. 
977 I thought the question was asked before and an 
answer given. 

MR. GALIHER: Does Your Honor sustain the objec¬ 
tion? 

THE COURT: I think it is repetitious. 

MR. GALIHER: Yes, sir. 

BY MR. GALIHER: 

Q You were in the middle of the American Airline 
plane, as you have indicated? A Approximately. 

Q Seated on the aisle? A Yes, sir. 

Q And the view you had of this was through this win¬ 
dow? A Yes, sir. 

Q Which was alongside of the seat that you have indi¬ 
cated? A Not alongside of my seat, no, sir. 

Q That was not alongside your seat? A I was in the 
aisle seat 

Q You were seated on the aisle? A Right. 

Q There was a gentleman on your right? A There 
was. 

Q And then there was a window on his right? A 
Right. 

Q And is that the window you have indicated 
"*978 you saw through? A Yes, sir. 

Q Now, you told Mr. Bress, as I recall, that the di¬ 
mensions of that window were about three feet wide by 
two and a half— 
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MR. BRESS: Not me—Mr. O’Donoghue. 

MR. GALIHER: It was Mr. O’Donoghue. Excuse me, 
Mr. Bress. 

THE WITNESS: That is the best I can tell you. 

BY MR. GALIHER: 

Q Isn’t it a fact that the size of the window you were 
looking out of, instead of being that size, was a great 
deal smaller and was around 14 inches by 16 inches in 
size? A I wouldn’t know that. I have never measured 
one. 

Q Did you have your glasses on at the time of this 
occurrence, Mr. Ihrig? A I sure did. 

Q Now, Mr. O’Donoghue asked you if the smaller 
plane dived on the larger plane, and that question was 
objected to. How would you characterize, Mr. Ihrig, the 
manner in which those two planes came together, as you 
have described? 

MR. BRESS: Objected to, if the Court pleases. That 
is repetitive of the same thing Your Honor has just 
ruled. The witness has illustrated and described that 
they came down, and he has used his hands in pointing 
it out. 

979 THE COURT: I will sustain the objection. 

BY MR. GALIHER: 

Q You have indicated with your hands, Mr. Ihrig— 

MR. BRESS: One moment, please. 

MR. GALIHER: Excuse me, Mr. Bress. 

MR. BRESS: If the Court pleases, I also move that 
the form of the question as put by Mr. Galiher, in re¬ 
peating a question of Mr. O’Donoghue which was also ob¬ 
jected to and this objection sustained, was not a proper 
question. And I think as to the use of the word “dive,” 
the Court should instruct the jury directly at this time. 

THE COURT: The witness has testified, in words, 
just exactly what the situation was. He testified he first 
saw the P-38 behind the Eastern plane. 
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MB. BBESS: No. The witness has not so stated, I 
respectfully submit 

THE COUKT: Then you had better go back over the 
report. That is the note I have. We won’t argue about 
it at all We will just have the reporter go back to the 
earlier part of the examination of Mr. Galiher. 

And in order to check your notes, Mr. Reporter, it is 
after the witness said, according to my note, it was com¬ 
ing down normally for a landing, and there was nothing 
unusual about it; and then what he said shortly there¬ 
after. 

MR. BRESS: If Your Honor please, I am per- 
980 fectly willing not to have it read back, if you say 
that is your recollection. 

THE COURT: No. You said it wasn’t his testimony. 
Now let us have what the witness said. 

MR. BRESS: If the reporter will go back about ten 
questions, Mr. Galiher said something about above and 
behind, and the witness replied above and made some 
comment about not being behind. 

THE COURT: There was an interrogation by counsel 
for the defense with reference to seeing the P-38 a very 
short time after the DC-4; the question then on the time, 
that it might have been minutes; and then some question 
about the Tulsa deposition; and then there was an obser¬ 
vation by the witness to the effect that it came down nor¬ 
mally in landing, nothing unusual about it—referring to 
the DC-4. And then it is the next note I have. There 
may have been some questions in between. 

THE REPORTER (reading): “Question: Now, when 
you first saw the P-38, it was above the Eastern plane, 
as you have indicated? 

“Answer: Yes, sir. 

“Question: Can you tell us if it was behind the East¬ 
ern plane at that time? 
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“Answer: Just momentarily, and then to me it came 
down on top of it” 

981 THE COURT: That is the note I have. All 
right 

BY MR. GALIHER: 

Q Mr. Ihrig, when you first saw the Eastern plane, 
can you tell us where it was? You indicated that it 
seemed to be approaching on a straight line. Do you 
have any way of telling, with respect to the vicinity that 
it was in, any of the landmarks where it was, at that time, 
from the position you have seen it in? A No, sir. I 
was watching the plane approach in the sky. 

Q And likewise, of course, you have no way of telling 
where the P-38 was at the time, with respect to any land¬ 
marks? A That is right. 

Q Because you were looking at it in the sky? A Yes, 
sir. 

Q With respect to distance, do you have any way of 
telling, from where you were at that time, about how far 
the DC-4 was away, when you first saw it? A I believe 
my best estimate was that it was a half a mile away. 

Q Do you know what type of American plane you were 
seated in? A No. 

Q Do you know if it was a DC-4? In other 

982 words, was it a plane similar to the Eastern plane 
you have told us about, in size and appearance? 

A I noted it was a four-motor plane, sir. I think it was 
a DC-6. 

Q Isn’t it a fact that seated in the position that you 
were in, the wings of the plane blocked your view to your 
right? A If you would turn that around, it would look 
more like it, and I can show you. 

Q Suppose I let you do it, so we can be sure to get 
it right (handing plane model to witness). A All right, 
sir. Well, to me, all I could see from where I was sitting, 
were these lines of wings and the four motors in the 
sky. 
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Q And they blocked your view, did they not, to the 
right? A No. 

MR. BRESS: He is talking about the DC-4 he saw in 
the sky. 

BY MR. GALIHER: 

Q I am talking about your view from the plane you 
were in. A Oh, I am sorry. 

Q Isn’t it a fact they partially blocked your view out 
of that window? A Oh, there was no block there, 

983 no, sir. 

Q It blocked some of the things in the view in 
the direction where the accident took place? A The ac¬ 
cident was very clear. I saw it very clearly. 

Q But did it not block your view with respect to what 
transpired concerning the planes after the accident had 
occurred? A No, sir. 

Q Not at all, sir? A No. 

Q Do you remember giving a statement to the Civil 
Aeronautics Board after this accident? A Yes, sir. 

Q And that was the day after the accident, was it not? 
A It certainly was. 

Q Do you remember telling the Civil Aeronautics 
Board investigator— 

“The back part floated in the air to the right and landed 
on the bank of the river. The small plane banked to the 
left and apparently landed in the water. However, I 
couldn’t be sure at the time, because my vision was im¬ 
paired by the wings of the plane I was in.” 

984 Do you remember giving that statement, reading 
it over, and then signing it? A Sure. 

Q And that was correct, was it not, Mr. Ihrig? A In 
fact, sir, I had forgotten— 

MR. BRESS: One moment, please. Let me object to 
the question—in the first place, as an improper question, 
because there is no contradiction. 

MR. GALIHER: I have given him the statement. 
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THE COURT: Don’t let us get into a controversy be¬ 
fore the jury. May I see the instrument, please? 

MR. GALIHER: Here is the original, if Your Honor 
please. The other is a little difficult to make out, because 
it is photostated. 

THE COURT: Now, what was the objection? 

MR. BRESS: My objection was, if the Court pleases, 
there was nothing that was contradictory. 

THE COURT: You mean you are making a compari¬ 
son now between what was stated on that statement made 
at that time and what the witness has already testified 
to? 

MR. BRESS: My objection was to the question which 
read a statement a portion of which would give the im¬ 
pression there was a contradiction when there wasn’t 

THE COURT: I don’t view the question in that light. 
Do you want that to go in? 

985 MR. BRESS: No, sir. But, nevertheless, read¬ 
ing from the statement— 

THE COURT: As I say, Mr. Bress, I don’t view the 
question in that light. I don’t think your objection to the 
question is well taken. 

MR. BRESS: I don’t think that is important. 

THE COURT: All right 

There is one thing I would like to know, if I may in¬ 
trude myself into this picture. I would like to have the 
witness, if he possibly can, if it is pointed out to him by 
agreement of counsel just exactly what the definitive lines 
of the airport are, with the directions—north, south, east 
and west—indicate, on this photographic representation 
here, just exactly where his plane was and where it was 
headed, because while he has testified to that viva voce, 
I don’t think that is clear in my mind and I don’t t hink it 
is clear in the minds of counsel or the jury. 

MR. BRESS: We are perfectly willing, Your Honor, 
for him to do that. But we have the testimony of Mr. 
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Fuller, who fixed the location of the plane, and we have 
also the testimony of the pilot of that plane. 

THE COURT: All right. 

MR. BRESS: So we have fixed the position of the 
plane clearly and don’t need that 

THE COURT: AH right 

986 MR. GALIHER: Suppose I ask the witness if 
he can do that. 

MR. BRESS: Mr. Galiher, in view of the fact that we 
have the pilot— 

THE COURT: We are merely getting into a tempest 
over a teapot. 

MR. BRESS: It is no tempest in a teapot I intended 
to create. 

THE COURT: No, I didn’t say that. I have created 
a tempest over a teapot—and it is “over” and not “in.” 
MR. MR. GALIHER: 

Q Mr. Ihrig, would you come down here and see if 
you can answer the question Judge McGuire has just put 
In other words, is there any way, using the lines of the 
airport, is there any way of making an approximation of 
the location of the plane you were in? A No, sir. I 
can’t. 

THE COURT: All right. 

BY MR. GALIHER: 

Q Now, you have described for Mr. Bress—as I recall 
I believe you used your hands and arms in this manner— 
in describing the way the Eastern plane came down, or 
at least part of the plane came down— A Yes, sir. 

Q —and you have indicated like that A That 

987 is right. 

Q And was this plane coming towards you, as 
it seemed to be coming down, as you have indicated? A 
I could not tell that, sir. 
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Q And did it seem to continue on in about the same 
manner it had been approaching prior to the impact, af¬ 
ter it started coming down? A Yes, sir. And that, as I 
have described it, came down just like this. 

Q In other words, there was nothing precipitous about 
the descent? A Not as I saw it. 

Q There was no way you could tell, was there, Mr. 
Ihring, whether the motion of that plane was towards you 
or away from you, was there? A I have always testi¬ 
fied it was coming directly towards me, sir. 

Q And there is no doubt about that? A No, sir. 

Q And that includes the manner in which it came 
down after the impact? A Yes, sir. 

MR. GALIHER: That is all. 

MR. WARNER: No questions, Your Honor. 

988 Redirect Examination 

BY MR. BRESS: 

Q Mr. Ihrig, when this accident occurred, the plane 
you were sitting in remained there a few minutes and 
then took off for Tulsa. Is that correct? 

MR. O’DONOGHUE: I object, Your Honor. 

THE COURT: Of course there is an objection to that, 
because it is outside the scope of the redirect examina¬ 
tion. There was no question in cross-examination with 
reference to that. 

MR. BRESS: Let me put it this way: 

BY MR. BRESS: 

Q Did you get out of the plane at any time after the 
accident? A No, sir. 

Q Did your plane take off shortly thereafter? A 
Yes, sir. 

MR. BRESS: That is all. Thank you. 

THE COURT: Is that all? (No response.) 

Very well; thank you. 

(The witness Ihrig left the stand.) 
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ME. BEESS: My next witness will probably be as 
long or probably a little longer. This is twelve minutes 
after the hour, and Your Honor recesses at eleven-fifteen. 

I am ready to proceed, as the Court pleases. 

989 THE COUET: I will leave it to you. 

ME. BEESS: I will choose not to. 

THE COUET: Then we will take advantage of the 
three minutes and recess until eleven-thirty. The jury is 
given the usual caution. Eleven-thirty. 

(Following brief recess:) 

• • • • 

996 ME. BEESS: May we approach the bench, Your 
Honor? 

(Thereupon counsel approached the bench.) 

ME. BEESS: I hand you, Your Honor, a certificate 
from the Civil Aeronautics Administration containing an 
affidavit of Carroll E. Koontz, the flight operations spe¬ 
cialist of the CAA, which takes care of the point as to 
whether the pattern which we have already offered, which 
Your Honor had under consideration, is the pattern which 
was coordinated with and approved by Anacostia, Bolling, 
and Washington. 

I have copies of the affidavit for my friends on the 
other side. 

ME. O’DONOGHUE: I have received a copy already. 

ME. AHEABN: I don’t think that changes the situa¬ 
tion you have before you one iota. 

This affidavit of Mr. Koontz does not take care of the 
situation. The affidavit takes care of nothing, as far as 
I can see. 

As I recall, the issue offered and relied upon and to 
be ruled upon is that a pattern is jointly published by 
Anacostia, Bolling, and Washington National, and this 
certificate indicates nothing. 
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ME. BRESS: There is only one point to that: The 
Civil Aeronautics Administration requested that we bring 
to the Judge’s attention that Mr. Koontz, the man that 
made this affidavit, is to leave on Wednesday mom- 

997 ing on important Government business. 

THE COURT: He will be back, won’t he? 

MR. BRESS: He will be gone four days. 

THE COURT: Well, we will still be here, I hope. 

MR. BRESS: We would like to have this pattern ruled 
on before that time. 

THE COURT: If I can rule on it before that time, I 
will I want to let you know my situation. I have a case 
involving Fibber McGee and Molly, with respect to John¬ 
son’s Wax. That is No. 1. It is all involved, and it is a 
question of venue. It is the only motion I have left. 

MR. AHEARN: It is a very slippery situation? 

THE COURT: Yes; a very slippery situation. 

In addition to that I am attempting to construe a will. 
Now, sometimes of course we have to go from one thing 
to another, but you are not too successful when you do 
that. 

I am going to rule on the others before I do this. I 
think I can get them out of the way and come back to you. 

MR. BRESS: Well, in the event Mr. Koontz is re¬ 
quired by the Government to go off on a trip, could we 
agree that if Mr. Koontz were here he would say what is 
stated in this affidavit? 

MR. AHEARN: I don’t state Mr. Koontz would say 
anything that is not in the affidavit, that he would not 
say it on the witness stand, but that doesn’t mean 

998 we would be surrendering our right to interrogate 
Mr. Koontz as to the meaning of what he said, and 

as to other matters in connection with what he said. 

THE COURT: I do not think that the matter is too 
pressing at the moment although I can see your anxiety 
to have it resolved because there has been testimony that 
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there has been a pattern, and the only question is how 
binding is it 

MR. BRESS: You are going to have, Judge, when 
Bridoux is called, an adverse party, he is going to be 
testifying about the pattern and how he was complying 
with it 

THE COURT: Then I can tell the jury, if I think it 
is so, that it is so, that you must comply with it If he 
was complying with something I didn’t think applied, I 
would say that is so too. That is the way I look at it 

I will get rid of it as quickly as I can. 

MR. BERNSTEIN: Can we stipulate that if he were 
called, he would testify to the effect of the affidavit, and 
if you desire, you can call him further! 

MR. AHEARN: No, we could not do that In justice 
to our client, we could not subdivide the interrogation so 
as to give you carte blanche in offering the affidavit and 
then call him at a later time, when he would be available. 

MR. BRESS: It is only with respect to the fact that 
there was a pattern which the three published. 

MR. AHEARN: Is this trial by affidavit or by evi¬ 
dence! 

999 THE COURT: Well, it is now 11:36. 

MR. BRESS: All right 

(Thereupon counsel resumed their places in the court 
room:) 

THE COURT: I might say to you, members of the 
jury, these conferences are necessary on occasion between 
the Court and counsel, when counsel has matter that are 
desired to be introduced in evidence and they may be 
sometimes introduced by resolution of a conference at the 
bench. 

They are held at the bench so nothing will be said in 
your presence, or nothing will be heard by you except 
evidence that the Court has permitted to be introduced. 
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That is the purpose of the conference. We save time in 
that fashion and resolve them in that way. 

Thereupon, 

Wallace I. Longstreth 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BRESS: 

Q Your name is Wallace I. Longstreth? A Yes, sir. 

Q And you spell your last name L-o-n-g-s-t-r-e-t-h ? A 
That is right. 

Q Mr. Longstreth, how old are you? A Thirty- 
1000 five, sir. 

Q Where do you live? A 4041 Eighth Street, 
South Arlington. 

Q How long have you lived in the Metropolitan Wash¬ 
ington area? A Well, since the war; since I was dis¬ 
charged in ’45. 

Q And since 1945 what has been your employment? 
A Well, for one year I taught school at Woodrow Wilson 
High School, and then went to work for Capital Airlines 
at the National Airport. 

Q And from the time you went to work for Capital 
Airlines at National Airport in 1946, how long did you 
continue in that employment by Capital Airlines at Na¬ 
tional Airport? A Until September of ’52, when I joined 
American Aviation Publications. 

Q And your work with American Aviation Publica¬ 
tions is of what nature now? A Well, I am managing 
editor of the publication called Traffic News, and I write 
for other publications that they have, Aviation Daily, 
American Aviation Magazine, and the Airline Guide. 

Q So that you are a writer in aviation matters? A 
Yes. 
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Q From 1946, to September, 1952, what was the 

1001 nature of your employment by Capital Airlines! 
A Well, originally I was assistant to the head of 

the quick reference guide department, which provided 
material on sales aid for reservationists and ticket coun¬ 
ter personnel, and I was assistant then to the manager of 
rates and tariffs. 

Q And what sort of work were you doing for Capital 
Airlines on November 1, 1949? A I was doing rates and 
tariffs work. 

Q Where was your place of employment by Capital 
Airlines on November 1, 1949? A Well, I was in the 
hangars at that time at Washington National Airport, in 
Hangar 4. 

Q Do you recall a collision on November 1, 1949, be¬ 
tween a P-38 and an Eastern DC-4? A Yes, siii 

Q Did you see the collision? A Yes, sir. 

Q Where were you at the time you saw it? A Well, 
I was on the highway headed toward Alexandria to lunch. 

Q Who vrere you with? A A fellow that works with 
me, Harold A. Smith. 

Q And who was driving? A He was driving. It was 
his car. 

Q And going from Washington National Airport 

1002 to Alexandria for lunch, you would travel in what 
general direction, north or south? A South. 

Q And on what road were you traveling at this time? 
A The Mount Vernon Memorial Highway that runs along 
the airport there. 

Q Now, Mr. Longstreth, could you by looking at a map 
or diagram drawn to scale that we have here on the black¬ 
board, or looking at a photograph that we have on the 
blackboard, could you look at either and tell us where 
vour car was and point out on that highway where your 
car was at the time you first saw the plane? A I 
think so. 
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Q I give yon a pencil. A All right 

Q Let me first describe the outlines of this. Would 
you stand there? You can stand here with me. 

This represents the administration building and the 
hangars. This is Runway 3. I take it you are familiar 
with the runways at that airport A Not particularly, 
no, I am not. 

Q This is the south periphery of the airport. This is 
the Potomac River in blue, and the inlet that extends 
just south of the airport here. 

If you look a little closely, you will see the words 

1003 printed here “Mount Vernon Memorial Highway,” 
and you will see here that this little stream here is 

“Four Mile Run,” at this point, and you see that is with 
respect to the south edge of the highway. 

This is the power plant, the Pepco power plant, with 
the blue mark down here. 

This is the Pentagon up there. These are the Potomac 
Yard tracks. 

This is the George Washington Masonic Memorial. 

How long have you lived in that Arlington area while 
employed at Washington National Airport? A Well, I 
moved there in the fall of ’46—six years. 

Q Was it your practice to frequently go to Alexandria 
for lunch? A Yes, we did that just about every day. 

Q So that can you state to what extent you were 
closely familiar with the Mount Vernon Memorial High¬ 
way between the airport and Alexandria? A Well, I 
went back and forth. I went to the Hot Shoppe towards 
Alexandria, which is just before you get there, or to the 
Barbeque, just about every day. Once a day I went out 
and back. 

Q Now, getting to my question: Would you by look¬ 
ing at the map carefully fix the point with the pencil as 
to where your car was, the car in which you were 

1004 riding?—when you saw the collision. A Well* I 
would put it—oh, when I saw the collision? 
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Q Yes. A We were just about there (indicating). 

Q Would you at the point which you have indicated 
put an X-mark with a circle around it and to the left of 
that circle put your initials so that a week or a month 
from now we will know who made that circle? A (The 
witness complied with the request.) 

Q You have put the initials “W.I.L.” just to the right 
of the circle with the “X” in the middle? A Yes. 

Q All right. At that point. 

Will you state what you— 

THE COURT: Where did he say he was? Will you 
point to where he has marked it? 

MR. BRESS: Right there. 

THE COURT: All right. Thank you. 

BY MR. BRESS: 

Q Now, at that point, from there on, is the roadway 
straight for some distance before it curves? 

MR. O’DONOGHUE: I object to that. The map is 
the best evidence the way the road moves. 

MR. BRESS: There is no question about that. 
1005 BY MR. BRESS: 

Q Will you state whether or not, according to 
the map and according to the roadway as you knew it at 
that time, from that point, looking south, whether the 
roadway is straight or whether it turns? A Well— 

MR. O’DONOGHUE: I object to the question. I think 
it is apparent what the road does by looking at the map, 
and there is no necessity for any testimony as to curves 
in the road in either direction. 

MR. BRESS: I won’t press the point. I think the 
jury will be given an opportunity to see the road. 

BY MR. BRESS: 

Q. At the point where you were in your car at that i 
time, looking straight down the road, tell us whether you • 
look at from your position on the road, you look over the i 
inlet and the water. i 
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Q I give you a pencil. A All right 

Q Let me first describe the outlines of this. Would 
you stand there? You can stand here with me. 

This represents the administration building and the 
hangars. This is Runway 3. I take it you are familiar 
with the runways at that airport A Not particularly y 
no, I am not. 

Q This is the south periphery of the airport This is 
the Potomac River in blue, and the inlet that extends 
just south of the airport here. 

If you look a little closely, you will see the words 

1003 printed here “Mount Vernon Memorial Highway,” 
and you will see here that this little stream here is 

“Four Mile Run,” at this point, and you see that is with 
respect to the south edge of the highway. 

This is the power plant, the Pepco power plant, with 
the blue mark down here. 

This is the Pentagon up there. These are the Potomac 
Yard tracks. 

This is the George Washington Masonic Memorial. 

How long have you lived in that Arlington area while 
employed at Washington National Airport? A Well, I 
moved there in the fall of ’46—six years. 

Q Was it your practice to frequently go to Alexandria 
for lunch? A Yes, we did that just about every day. 

Q So that can you state to what extent you were 
closely familiar with the Mount Vernon Memorial High¬ 
way between the airport and Alexandria? A Well, I 
went back and forth. I went to the Hot Shoppe towards 
Alexandria, which is just before you get there, or to the 
Barbeque, just about every day. Once a day I went out 
and back. 

Q Now, getting to my question: Would you by look¬ 
ing at the map carefully fix the point with the pencil as 
to where your car was, the car in which you were 

1004 riding?—when you saw the collision. A Well, I 
would put it—oh, when I saw the collision? 
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Q Yes. A We were just about there (indicating). 

Q Would you at the point which you have indicated 
put an X-mark with a circle around it and to the left of 
that circle put your initials so that a week or a month 
from now we will know who made that circle? A (The 
witness complied with the request.) 

Q You have put the initials “W.LL.” just to the right 
of the circle with the “X” in the middle? A Yes. 

Q All right. At that point. 

Will you state what you— 

THE COURT: Where did he say he was? Will you 
point to where he has marked it? 

MR. BRESS: Right there. 

THE COURT: All right. Thank you. 

BY MR. BRESS: 

Q Now, at that point, from there on, is the roadway 
straight for some distance before it curves? 

MR. O’DONOGHUE: I object to that. The map is 
the best evidence the way the road moves. 

MR. BRESS: There is no question about that 
1005 BY MR. BRESS: 

Q Will you state whether or not, according to 
the map and according to the roadway as you knew it at 
that time, from that point, looking south, whether the 
roadway is straight or whether it turns? A Well— 

MR. OT)ONOGHUE: I object to the question. I think 
it is apparent what the road does by looking at the map, 
and there is no necessity for any testimony as to curves 
in the road in either direction. 

MR. BRESS: I won’t press the point. I think the 
jury will be given an opportunity to see the road. 

BY MR. BRESS: 

Q At the point where you were in your car at that 
time, looking straight down the road, tell us whether you 
look at from your position on the road, you look over the 
inlet and the water. 
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MR. O’DONOGHUE: I object to that as leading. 

MR. BRESS: I don’t know how I can ask the question 
to show the visibility from that point if I cannot ask that. 

THE COURT: Why not ask the witness what he did 
see if he was looking directly ahead from the place where 
he was. .! 

BY MR. BRESS: 

Q Did you hear that question? A Yes. 

1006 Q Answer that. A From where I was, if you 
look directly ahead, the road goes up a hill so you 

can’t see beyond the hill. All there is is the road until 
you see the sky. 

You can’t see actually what the road does, except it 
does go up a hill. 

Q Had you previously been at the top of that hill? A 
Yes, sir. 

Q Now, at the top of the hill, does the road go down 
straight or bend in any direction? A It curves to the 
right. 

Q From the position you were here, looking straight 
to the top of the hill, can you tell us by looking straight 
at the sky, beyond the top of the hill, whether this is over 
water or land? A Well, it would run off over the water. 

MR. O’DONOGHUE: I object to that. If you look 
over a hill into the sky near a river, you can either see 
the sky or the river. 

I think it should be stricken. It is misleading. 

MR. BRESS: That is not only not misleading, but it 
is clear, and the only way I know how to do it. 

MR. O’DONOGHUE: There is no doubt you cannot 
see over it. 

THE COURT: We are only concerned with 

1007 what he could see immediately ahead of him. What 
was immediately ahead of him on the hill. 

MR. BRESS: Yes. 
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THE COURT: What is beyond the hill, if it is ma¬ 
terial with reference to this witness’ testimony, at this 
juncture, he cannot testify. 

MR. BRESS: What is beyond the hill, that is what I 
asked. He knows what is beyond the hill because he had 
been there. That is what I asked him about. 

THE COURT: Well, we are only concerned at the 
moment with where he was and what he saw at that time. 
I don’t suppose we are concerned with what lies beyond 
the hill. A lot of things lies beyond the hill. 

MR. BRESS: To the extent it is relevant whether the 
collision of the planes occurred— 

THE COURT: I understand. But he wasn’t beyond 
the hill. 

MR. BRESS: He was not. 

THE COURT: Then let us find out where he was and 
what he saw at that time. 

BY MR. BRESS: 

Q From the point where you have said you were, will 
you tell us what you observed as to where the collision 
occurred with respect to looking straight down the road, 
from your position! 

1008 MR. O’DONOGHUE: He has not said that he 
saw a collision occur. I didn’t hear him say he 
saw the other plane. 

MR. BRESS: The witness put the mark on the road, 
his position where he was when the collision occurred. 
When he was down here y I asked him where he was when 
the collision occurred. 

MR. O’DONOGHUE: Your Honor, I move the ques¬ 
tion be stricken in view of the statement of counsel and 
because it is leading. It is the testimony only of counsel 
that he asked him where he was when the collision oc¬ 
curred. 

MR. BRESS: I submit there is nothing leading about 
that. 
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THE COURT: He has testified at the time of the col¬ 
lision he was on his way to Alexandria for lunch in an 
automobile owned and driven by a friend of his named 
Harold Smith, and he was traveling south on the Mount 
Vernon Memorial Highway. 

Now, when they arrived at a certain point on the high¬ 
way—ask him w^hen he arrived at that point if anything 
of an unusual character occurred. 

BY MR. BRESS: 

Q At that point which you have marked your “X”, did 
you see anything unusual occur? A Yes, sir. 

Q What? Tell us what you saw. A I saw a 
1009 smaller plane collide with Eastern—with a bigger 
plane. 

Q Can you tell us where you saw that occur? A 
Well, it was directly in front of my vision. 

Q Will you explain a little more what you mean by 
directly in front of your vision? A It was on towards 
Alexandria, directly on out, beyond this, this hill, that 
we were about to go up. 

Q With respect to the point of collision, how did that 
point of collision line up with the top of the hill and your 
position? A Well, it was above the top of the hill and 
beyond. 

Q Above the top of the hill and beyond? A Yes. 

Q Did that constitute a straight line, your position, 
the hill and the collision? 

MR. AHEARN: WTiat is a straight line? 

MR. BRESS: His position, the top of the hill and the 
collision. 

BY MR. BRESS: 

Q Were they in a straight line? A Well, yes. I 
didn’t have to turn my head. I just looked straight ahead 
on the road and continued it, continued over the hill, and 
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the planes were on a continuation of the road, sort of, and 
I just kept on looking. 

1010 Q Now, beyond the top of that hill where you 
saw the planes collide, can you tell us whether or 

not you have ever personally been to the top of that hill? 
A I have been. 

Q Can you tell us the point at which you saw the 
planes collide with respect to the top of that hill and with 
respect to your position, whether the planes collided over 
water or over land? 

MR. AHEARN: I object to that. 

THE COURT: That calls for a conclusion on his part, 
beyond his line of vision. He can only testify as to what 
he saw from the place of his observation. 

What he might have seen, if he was at the top, or where 
the planes were, that is a matter of conjecture, even 
though it is predicated on past experience. 

BY MR. BRESS: 

Q You have made a mark on the map back from point 
“X” which you fixed as your position, and lay the pencil 
down and show your line of vision. A (The witness 
complied with the request.) 

Q Keep that there for a moment so the Judge and 
jury can see it. 

Now, in that line of vision—I will hold this—take this 
pencil and make a mark showing the point at which you 
saw the collision occur. 

1011 MR. GALIHER: We object to that. 

THE COURT: Of course I 'will sustain the ob¬ 
jection. I repeat, he may only testify, Mr. Bress, as to 
what he saw. 

Now, where a line would be projected from this point of 
observation off to some distance in the immediate area 
ahead of him is not controlling in this aspect of this case. 

MR. O’DONOGHUE: May I ask a question? 

Sometimes objections are made by other defendants in 
which I would want to join, but it seems a waste of time 
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to do so. I suppose one objection is sufficient in the in¬ 
terest of saving time? 

THE COURT: As far as this aspect of the matter, at 
this juncture, one objection will be sustained as to all 
defendants. 

MR. O’DONOGHUE: Very well, sir. 

BY MR. BRESS: 

Q Now, take the stand, Mr. Longstreth. Mr. Long- 
streth, can you describe by words anything in addition to 
show the line of vision that you were looking from the 
car to the point of collision? A Yes. There is a big 
bluff off to the right of the road behind the fuel dock, 
and the planes collided just after they had cleared this 
bluff. 

Q The bluff was near where your car was? A Well, 
it was on up ahead. It is near the top of the hill. 
1012 Q That would be from your position, your mean 
you looked over that bluff? A No. You can look 
up to the bluff, you can’t look over it. 

Q Now, the top of the hill, with respect to the top of 
the hill, did you drive to the top of the hill following the 
accident? A Yes. 

Q And when you got to the top of the hill, can you 
tell us whether or not from what you saw about the acci¬ 
dent, whether the collision occurred beyond the top of the 
hill, beyond, I mean, further south in the line in which 
you were driving? 

MR. O’DONOGHUE: I object. 

THE COURT: Sustained. 

MR. BRESS: Withdrawn. 

BY MR. BRESS: 

Q I ask you the blunt question: Did the collision be¬ 
tween these two planes occur over the water? 

MR. O’DONOGHUE: I think counsel should be repri¬ 
manded for asking knowingly such an improper question. 

MR. BRESS: You always want to reprimand, Mr. 
OT)onoghue. 


329 A 


MB. O’DONOGHUE: Yes, I do; not always bnt often. 
THE COUBT: I don’t think the question can be 

1013 answered by him. It must be confined to what the 
witness saw, not his conclusion. Nothing else than 

his observation. 

MB. BBESS: That is what I am trying with difficulty 
to get at, Your Honor. 

Will you indulge me just a moment? 

THE COUBT: I might say to the jury, parentheti¬ 
cally, that I know all counsel very well, and they are very 
able and eminent counsel. I expect to be with them for 
many years to come, and I expect them with me, I hope. 
BY MB. BBESS: 

Q Mr. Witness, would you go to the map and would 
you draw a line showing your line of vision from the po¬ 
sition in which you were in at the time you saw the im¬ 
pact? 

THE COUBT: Well, now, of course, you mean his line 
of vision projected from where he was to infinity? 

MB. BBESS: From where he was to infinity but 
through the point of impact. 

All right, sir. 

THE COUBT: I will merely reform that question: 
From the point of his observation to the point of impact. 

THE WITNESS: (The witness complied with the re¬ 
quest.) 

BY MB. BBESS: 

Q Have you drawn that line, Mr. Witness? A Yes, 
sir. 

Q Would you at the end of that line place an- 

1014 other “X” wdth a circle around it, representing the 
point where you saw the collision occur? 

MB. AHEABN: May we take a look at this first, Mr. 
Bress, at the line just drawn? 

MB. BBESS: Very well. 

I think you might make it heavier so the jury can see 
it. I can see it by coming close to it. 
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BY MR. BRESS: 

Q Now, on that line, will you— 

MR. AHEARN: Was that the line that was supposed 
to extend to infinity? 

THE COURT: No. This is the line that was to ex¬ 
tend by virtue of the Court’s reforming of Mr. Brass’ 
question from the point of observation on the road to the 
point of impact as observed by the witness. 

BY MR. BRESS: 

Q You stopped the line at the point of impact, as you 
saw it? 

MR. GALIHER: I object to that because the position 
he was in he can’t establish the point of impact. 

THE COURT: It is predicated on the assumption he 
can. I don’t suppose he would presume to answer the 
question unless he could. 

MR. O’DONOGHUE: Your Honor, he can only iden¬ 
tify the direction of impact. He had no points with 
1015 reference to how far it was from him, but only that 
it was somewhere beyond the top of that hill as 
defined by the two sides of the road. 

MR. BRESS: Well, he knows, Your Honor. 

BY MR. BRESS: 

Q Would you stop the line at the point where from 
your observation the collision occurred, or put an X-mark 
on that line showing the point at which from your obser¬ 
vation the collision occurred? 

MR. AHEARN: I object to that question because the 
witness already testified that his vision was obscured by 
the brow of the hill and that any termination point which 
he places on that line must of necessity represent an ex 
post facto conclusion of the witness and not any item of 
visual observation. 

THE COURT: The witness has testified that he was 
in an automobile on a certain section of the Mount Vernon 
Highway, that he saw the collision. Now, he may testify, 
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having in mind his place of observation, in the vehicle in 
which he was riding, where the point of impact was as he 
saw it on that day. 

He is now making ready to draw a line drawn from the 
place in which he was sitting to the point of impact, as 
he saw it. 

MR. BRESS: That is all, Your Honor. 

THE COURT: As he saw it. 

1016 THE WITNESS: Well, this is going to be sub- 
ject— 

THE COURT: What? 

MR. GALIHER: May I ask the reporter to read it 
back? 

MR. BRESS: Well, when you gentlemen get through 
we will resume the examination. I cannot examine the 
witness with five interruptions. 

MR. AHEARN: I apologize to Mr. Bress because the 
objection is difficult to surmount. 

MR. BRESS: They are not difficult to surmount. 

I find them captious. 

THE COURT: What was that? What did you say, 
Mr. Bress? 

MR. BRESS: I withdraw my objection. 

THE COURT: I know but I am just curious as to 
what you said. 

MR. BRESS: I said the objections that have been 
raised about this witness weren’t difficult to surmount. I 
consider them captious. 

THE COURT: What did the witness say, Mr. Re¬ 
porter? 

(Last answer read.) 

THE COURT: If it is going to be subject to anything, 
you may not draw the line. 

BY MR. BRESS: 

Q My last question, Mr. Longstreth, before these ob¬ 
jections were made, was to get you to make an X-mark 
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on that line in accordance with the Judge’s ruling 

1017 that you could extend that line from that point 
from what you saw up to the point where you saw 

the collision occur. 

That is all I want, a little X-mark at the point where 
you saw the collision, whether right or wrong. A I see. 
(The witness complied with the request.) 

Q All right. Now, would you just put—there may be 
other witnesses making marks—would you just put your 
last initial, a capital“L” just to the side of that mark? 
Now, take the stand again. 

Can the jury see that? 

I would like the jurors at this time, before I resume the 
examination of the witness on the stand, to look at the 
mark. 

May we do that by the Marshal and I bringing the dia¬ 
gram around in front of the jury? 

THE COURT: Now, I would like to ask the witness 
one question: 

Is this line that you have drawn predicated on anything 
else, other than your observation at that time? 

THE WITNESS: No, sir. Recall, of course, but that 
is the way I remember that I saw that. 

THE COURT: All right. 

MR. BRESS: Can you see this, members of the jury? 
All right. 

1018 BY MR. BRESS: 

Q Mr. Longstreth, when you saw this occur, tell 
us what you did. A You mean, when we saw it occur? 

Q Yes. What did you do then? Where did you go? 
A We went—we drove the car up the road, crossed on 
the wrong side of the road and parked on a little grassy 
plot, behind the fuel dock, jumped out of the car and raced 
through the brush and the rocks to the scene of the wreck¬ 
age. 

We actually had to travel quite a way on foot. 
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Q Yes. A I took a look at the wreckage on the beach 
and decided that anybody in there could wait, if there 
was somebody in the water, they should have help first, 
and we went right into the water. 

Q You went into the water with your clothes on? A 
Yes, sir. I took off the jacket I was wearing. 

Q And shoes on? A Yes, sir, shoes on. 

Q The water was cold? A Yes, sir. 

Q How far out in the water did you go? A Quite a 
distance, 50 or 60 feet, maybe a little more. 

I went out until at one time I fell into the chan- 

1019 nel that they use for the tankers. 

Q You were walking in the water out to a cer¬ 
tain point until the next step was the channel? A Yes, 
and I stepped into that and went down. 

Q Did you then have to swim? A A couple of 
strokes to where I could reach bottom. 

Q What kind of bottom was it? 

THE COURT: Well, are we concerned with that? 

MR. O’DONOGHUE: I don’t see the relevancy of that. 

THE COURT: We are not concerned with that. 

BY MR. BRESS: 

Q Did you bring any victims in? A Yes, sir. 

Q And the man Smith that was with you— A Yes. 

Q —he was—did you say that he worked in your same 
office? A Yes, sir, he worked with me in the same office. 

Q Did he go into the water with you, too? A Yes, 
sir. 

Q Were you the first man in the water? A I am not 
absolutely sure whether I was. There was another man 
who entered at the same time or just shortly after I did. 

Q Before going into the water, did you observe 

1020 the tail section of the DC-4 on the beach? A Yes, 

sir. < 4 

Q With respect to the pier that you have referred to, 
can you tell us fairly and accurately where that tail sec- 
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tion was on the beach in relation to the pier? A Oh, it 
was on to Alexandria; that is south. 

Q South of the pier? A Yes. 

Q Can you tell us approximately how far south of the 
pier that tail section was lying on the beach? A 300 
yards? 

THE COURT: Are you asking a question? 

THE WITNESS: No, I am thinking out loud, sir. 

I would say about 300 yards, sir. 

BY MR. BRESS: 

Q Now, with respect to where the tail section was on 
the beach, was it that you went into w’ater, north of it or 
south of it? A Almost directlv in front of it. 

Q And can you tell us what the position of the tail 
section was on the beach at that time, as to whether, one, 
it was at the water’s edge, and two, whether it was paral¬ 
lel writh the water or perpendicular to the water’s edge? 
A Well, it wasn’t either. 

Q It wasn’t any of those? A No. It was 
1021 diagonal, across the beach. There was a little bit 
of—a lot of sand on the beach at that time, and 
there was sand in front of the crumpled end of the after- 
section. 

Q By “the crumpled end of the after-section,” do you 
mean the actual tail or the open end of the tail section? 
A Well, the open end of the tail section. 

Q I show’ you a photograph and ask you whether or 
not this accurately represents the tail section on the 
beach at the time while rescue operations were under way. 
A Well, it is not exactly like I saw r it when I got there. 

Q Very well, if it is not. 

Now, how’ long did you stay out there in the water? 

THE COURT: Well, now, of course, that is not ma¬ 
terial, is it? 

MR. BRESS: I want to show what he did. 

THE COURT: Is that material, what he did? 
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MR. BRESS: I don’t think so. 

THE COURT: I mean, any rescue operations, bring¬ 
ing in the bodies and like that, is highly immaterial to 
what we are concerned with here. 

MR. BRESS: I believe so, Your Honor. 

BY MR. BRESS: 

Q After coming out of the water, did you re- 

1022 main at the scene or did you go? A We went. 

Q Where did you go? A We went back to the office, 
where I reported in and said I was going home and 
change my clothes and come back, and then we went home. 

Q Sir? A Then we went home. I picked up my car. 

Q With respect to the manner in which the Eastern 
plane came down after collision, can you tell us about 
your observation both as to the forward part and the tail 
section of that plane? A Well, the forward part after 
the collision pulled sharply away, and then dove. 

Q Will you describe that a little bit more? A Well, 
it was almost as if someone had hold of the back section, 
and the front section was just pulled away. The wings 
with the motors pulled a little away, and then dropped— 
nosed down. 

Q Nosed down? A Yes. 

Q What did you observe about the tail section? A 
Well, at that time the front end of the tail section started 
dropping as soon as the wings were pulled away, and it 
fell twisting a little bit. 

1023 Q Do you know whether or not it twisted in any 
particular direction as you saw it? A No, sir, I 

don’t know. 

Q And did you see the P-38 before the collision? A 
Yes; before the collision. 

Q And could you tell us whether you saw the DC-4 
for any distance that it traveled before the collision? A 
Well, I saw it for a distance. 

THE COURT: Excuse me just a moment. 
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Mr. Fisher, will you come to the bench, please? I want 
to talk to you about a matter. I just happened to see you. 
Excuse me, please, gentlemen. 

Very well. 

BY MR. BRESS: 

Q I would like to know over what distance prior to 
the impact you saw the Eastern plane travel. A Well, 
it wasn’t very long. 

Q Can you tell us what direction it traveled during 
the short period, not very long period, to use your words, 
before the impact? A It was traveling sort of diagon¬ 
ally across my line of vision towards the airport, a sort 
of northerly direction. 

Q Could you tell us, knowing the situation of the air¬ 
port and where north, east, south and west are, 
1024 approximately what was the heading of the DC-4 
when you first saw it and what was its heading at 
the time of impact? A Well, it didn’t change its head¬ 
ing. 

Q Can you tell us approximately what that heading 
was? A Well, it was northerly; northeasterly, I guess. 

THE COURT: Now, of course— 

MR. BRESS: That is all. 

THE COURT: If you guess, we cannot take your 
guess. In other words, you either know it or don’t know. 
If you don’t know, say so. 

THE WITNESS: I added, I guess. 

I don’t know, sir. 

BY MR. BRESS: 

Q Well, if on that map north is here, what would be 
the direction in which the plane was going? A It would 
be northeasterly. 

MR. BRESS: That is all. Thank you. You may 
cross-examine. 


Cross-Examination 


BY MB. O’DONOGHUE: 

Q Mr. Longstreth, when you drew that line on the 
map, you started to say it was drawn subject to some¬ 
thing. What was that that you meant? A Well, the 
chart, I understand, is drawn to scale but doesn’t look 
like what it looks like when you are out there. I 

1025 don’t know how to say it quite right. 

There is a real sharp curve on that road, and 
you can’t take into consideration on this chart that there 
is no elevation, no height shown. 

That is what I was going to say. 

Q Now, when you were traveling along this road, were 
you moving the entire time? A Yes, sir. 

Q And you were moving at the time of impact? A 
Yes; yes, sir. 

Q And you had been watching the two planes for 
sometime before the impact? A Just a short while, 
sir. 

Q And you were intent on looking at them, were you? 
A Yes, sir. 

Q And did you continue to move after they collided? 
A Yes, we didn’t stop until after we got to the grassy 
plot. 

Q I see. So you were not looking at either side for 
landmarks when you were traveling along looking at this 
plane, were you? A No, sir. 

Q Now, you say that you could see the impact between 
the two planes directly ahead of you? Let me say it 
this way: That the last point you could see on the 

1026 road, looking up this hill, the point of impact oc¬ 
curred above that? A Well, the point of impact 

occurred above and beyond that. 

Q Yes, but as far as you could see with relation to 
any portion you could see of the road, the point of impact 
was above that road; is that true? A Yes, sir. 
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MR. BRESS: The witness has already stated it was 
above and beyond. 

THE WITNESS: Yes, sir. 

BY MR. O’DONOGHUE: 

Q So that it w’as between the two sides of the road; 
is that so? A Well, it wasn’t in the middle of it. It 
was more to the right side. 

Q More to the right side of the road? A Yes, sir. 

Q And near to the roadside? A It had just cleared 
the big bluff, just on the extreme right side of the road. 
That was in my line of vision at the time of the impact, 
sir. 

Q At the time of the impact, could you tell how far 
from you the planes were? A You mean, in miles or 
feet, sir? 

Q Yes, sir. A No, sir, I can’t. 

1027 Q Not approximately? A Yes, I could ap¬ 
proximate it. I would approximate it at about— 
I would approximate it at two blocks away. 

Q Two blocks away from where you were? A Yes, 
sir. 

Q At the bottom of the hill? A No, we were not at 
the bottom of the hill. 

Q You were climbing the hill? A The road is real 
funny out there. It has two pronounced changes in 
grade, on a continuous rise, and we were on the second 
bump, as it were. 

Q How far away from you was the top of this hill 
that you described, the farthest point you could see from 
the road? A A block away. 

Q A block aw T ay? A Yes. 

Q Now, did you give your name to any investigators 
of this accident? A No, sir. 

Q You did not? A No, sir. 

Q Did you know from being at the airport that an 
investigation was taking place? A Yes, sir. 
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1028 Q And did you know that there was a hearing 
by the CAB? A Yes, sir. 

Q And you didn’t offer to testify at that hearing? A 
No, sir, I didn’t volunteer, sir. 

Q I see. And so you told no official or anyone else 
investigating the accident that you had seen it; is that 
so? A Yes, sir; I didn’t tell anybody. 

Q And yet you had seen the two planes before the 
accident and you saw them come together, didn’t you? A 
Yes, sir. 

Q Why didn’t you give your name or offer to tell 
what you had seen occur? 

MR. BRESS: I object. 

THE COURT: He may answer. 

THE WITNESS: When I got through with the acci¬ 
dent, I went home, changed clothes and went back to the 
office and reported to my boss what I had seen. 

I said: Should I go down and tell them? 

And he said: Well, you were seen at the accident by 
the doctors and the nurses. If they know that you were 
there, they will call you when they want you, and I let 
it go at that. 

BY MR. O’DONOGHUE: 

Q Did you know any of the doctors and nurses 

1029 there? A Yes, sir. The nurse worked for Capi¬ 
tal, and the doctor came along, and he also worked 

for Capital. 

MR. O’DONOGHUE: That is all. 

C ross-Examination 
BY MR. GALIHER: 

Q Mr. Longstreth, do you have any idea of the speed 
of the automobile that you were riding in when this acci¬ 
dent occurred? A Well, I can’t say definitely but I have 
an idea. 
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Q What is your best approximation of that speed? A 
I would guess about 40 miles an hour. 

Q Now, after the accident occurred, how much further 
did your car proceed before it stopped? A About a 
block, sir, but we crossed the road. 

Q A block, a city block? A Yes, sir. 

Q How long did it take you to get to the point where 
you stopped after the accident? In other words, from 
the time of the accident until you stopped, how long did 
it take you to get there? A Just a few seconds, sir. 

Q And you pulled, stopped on the left-hand side of 
the road? A No; w’e pulled off the road to clear that 
road. 

Q You w T ere at a point just about parallel with 
1030 the wreckage on the shore? A What do you 
mean, parallel? No, we were not. We were back 
at the fuel dock. 

Q Well, you were back, but in approaching the wreck¬ 
age, did you run a straight line or diagonally or how did 
you approach it? A Well, our approach after we left 
the automobile was through some brush and scrub trees, 
and stuff that is growing on the bank, and we veered our 
course over the rocks, so it was more or less in a straight 
line. 

Q Can you tell us, sir,—you are talking about the 
land between the east side of the Mount Vernon Highway 
and the water, are you not, when you talk about the left 
of the car, going through the brush? A Well, that is 
between the water and the highway; yes, sir. 

Q Can you tell us some idea at that point how far the 
distance was that you traveled there when you got out 
of your car, down to where the wreckage was, on what 
you indicated was generally a straight line? 

ME. BEESS: Are you asking the distance from the 
water to the road or the point where the car was to 
where the wrackage was? Which? 
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ME. GALIHER: I will be glad to reframe it. 

BY ME. GALIHER: 

1031 Q You told us that you pulled your car off the 
road on the left-hand side. You were going to¬ 
ward Alexandria! A Yes, sir. 

Q That would mean on the east side of the highway, 
wouldn’t it! A Yes, sir, 

Q You said you traveled in what was a pretty gener¬ 
ally straight direction from that point down to where 
this wreckage was on the bank, as I recall! A Yes. 

Q Now, my question was: How long did you travel 
from the time you got out of your car in this generally 
straight line down to where this wreckage was! A It 
must have been almost a block, sir. We made a bad guess 
when we parked the car. We expected to find the wreck¬ 
age closer than we did. 

Q Did you notice any debris or wreckage on the road 
or in the vicinity of the road! A No, sir. 

Q Either as you went that city block or after you got 
out of the car! A No. As a matter of fact, we could 
not see the road after we got—at least, I didn’t even 
look for the road. 

Q Then you didn’t see any at that time because 

1032 you didn’t look for it! A I didn’t look for it. 

Q Now, as you traveled the city block through 
the brush, did you notice any wreckage or any debris of 
any sort! A Prom the accident, you mean! 

Q Or from anything that you may have noticed. A 
I don’t actually recollect anything enroute, except that 
there was some difficulty in getting through. 

Q Then you got down to the place where the tail sec¬ 
tion was located! A Yes, sir. 

Q Which was about a block! A Yes, sir. 

Q And can you tell us—Mr. Bress may have asked 
you and you may have said you could and forgive me if 
I ask it again—but could you tell us the way that the 
fusilage was heading, what way the tail section, the tail 
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part of it was pointing? In other words, the front of 
this tail section, in which direction was that pointing? 
Can you tell us that? A Well, the tail section was— 
that is, the vertical members of the tail section, the fins 
that stick out, they were on -the rocks, beyond the beach, 
the beach being the sand, and the forward part of this 
fusilage was resting on the sand and diagonal with 

1033 the beach, so that the airplane, that part of it, was 
pointing out into the 'water, so that if you drew a 

line from it, it would be to the right of the fuel dock. 

Q And would it line up with the airport at that point? 
A I can’t say as to that, sir. 

MR. BRESS: Did you say: Lined up with the airport? 
MR. GALIHER: Yes, and he said he could not say. 
MR. BRESS: I don’t know what line up with the 
airport means. 

THE COURT: Well, apparently the witness did be¬ 
cause he said “No.” 

BY MR. GALIHER: 

Q The rocks you made reference to were back, and 
the sand? A Yes, sir. 

Q Back toward the road, in that direction? A Yes, 
sir. 

Q Can you give us some idea as to how wide the beach 
was that you described at that point and how wide the 
stretch of rocks was that you indicated? A Well, that 
is— the rocks raise rather sharply from the sand, and I 
suppose in lateral distance, I would estimate it probably 
ten feet wide, and the sand itself at that time was 

1034 probably 20 feet wide. 

Q All right, sir. Now, you have indicated at the 
time you saw the Eastern plane it was traveling diagon¬ 
ally to your plane? A To my car. 

Q To your car. Excuse me, sir. That would mean 
your car was on the road going toward Alexandria, and 
he was crossing the road or in a vicinity of the road on 
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a diagonal heading with respect to your car; is that 
right? A Yes, sir. 

Q And that heading was one that would take him to 
the airport, would it? A Yes, sir. 

Q Now, you told Mr. Bress, as I recall, that when 
the two planes collided it appeared that the tail section 
started to drop and twist away? A Well— 

Q As it separated? A No. It didn’t twist away as 
it separated, but it separated and then the tail twisted. 
I am sorry I put that “away” in there. 

Q Perhaps you didn’t, and I don’t want to misquote 
you. 

It just twisted? A It didn’t twist from the 
1035 wings. The wings just literally pulled themselves 
away from the after-section. 

THE COURT: We will suspend now. Thank you. 

Those in the court room will remain seated until the 
jury leaves the room. 

The jury is given the usual caution. Be back at 1:45. 

(Thereupon at 12:30 o’clock p. m. a recess was taken 
until 1:45 o’clock p. m.) 

• • • • 

1043 C ross-Exammation (Resumed) 

BY MR. GALIHER: 

Q Mr. Longstreth, I think I was talking with you 
when we adjourned at the luncheon hour about the DC-4 
and the way in which it came apart, as you have indi¬ 
cated. You indicated, I believe, that the tail twisted away. 
I think you used that expression, if I am not mistaken. 
Is that right? A No. 

Q “Started to drop, twisting away.” A I didn’t 
mean to imply that the after section twisted away from 
the wings. It twisted after it pulled free. 

Q It twisted away— A As it fell. 
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Q And did it twist away from the direction that you 
were travelling? A I don’t know. 

Q You don’t know which— A In fact, I am not 
sure I understand your question. 

Q Which way did it twist? A I can’t say. 

Q Yes, sir. Did it revolve? A That is what I mean 
—like a bomb going down. 

Q Like a bomb going down. A Only it didn’t 

1044 spin. 

Q I see. And it went down very quickly, I take 
it? A Yes, sir. 

Q As I understand your testimony, Mr. Longstreth, 
you were driving in Mr. Smith’s car—I believe that is the 
name of the gentleman you were with, is it not—and when 
you observed this accident, it seemed to be, from where 
you were travelling—suppose I put myself in the direction 
you would be, so I will not confuse you—say that you 
were travelling south along the road, it seemed to be 
above and to your right. A Well, not at the time of 
the accident. At the moment of impact, it was directly 
inside the windshield, right in front of us. 

Q That would be, then, directly over the road? A 
Yes. 

Q And at the time, you thought that the accident hap¬ 
pened over the road, did you not? A Yes, sir. 

Q Now, you told us, Mr. Longstreth, that you were at 
a point that you have marked on this map, with your 
initials, right here. A Yes. 

Q And would you mind coming down again, please, 
sir, because I don’t want to point to anything on 

1045 this map that you didn’t point on here—and from 
where you are seated, I am sure you may have 

trouble. 

Right there I am pointing. A (At the board) Yes, 
sir. 

Q Now, is it your testimony that you were at that 
point when the accident occurred? A Yes, sir. 
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Q And it was your further testimony that you went 
a block, approximately, pulled your automobile off to the 
lefthand side of the road, and got out? A Yes, sir. 

Q Now, when you say “block,” are you talking about 
a city block, in Washington, one of our city blocks? A 
Yes, sir. 

Q About how many feet, just for the record, would 
you indicate that was? A About nine hundred feet, I 
think a block is. I am not really sure about the distance, 
in feet. 

Q Isn’t it a fact, Mr. Longstreth, that a city block is 
about three hundred feet, and not nine hundred feet? A 
I didn’t think so, sir. 

Q Your best idea is, then, that a block is nine hundred 
feet? A Yes, sir. 

Q All right, sir. You went, then, approximately 
1046 one block? A Yes, sir. 

Q And do you mean you went 900 feet before 
you came to a stop? A Thereabouts. That is what I 
thought. 

Q All right, sir. Then you parked your car, after 
you had gone 900 feet, and went an additional 900 feet 
from the roadway down to where the tail o<f the DC-4 
was resting on the bank? A Yes, sir. 

Q Would you please resume the stand. Thank you, 
sir. 

You told us that the tail section was on the bank? A 
Yes, sir. 

Q Would you mind coming down once more—I am 
sorry—and indicating with this pencil where the tail sec¬ 
tion was on the bank that you have indicated, please, sir. 
A (At the board) Well, the bank, as such, doesn’t show 
here. At least I can’t identify it. If this little dotted 
line indicated sand, then the wreckage would have been 
like, like that. 

Q Would you please make a mark, where the wreckage 
was. 
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Now, I think in fairness to you we should tell you, 
Mr. Longstreth, that the blue marks are water. 

1047 In other words, this is the shore line here, and the 
part in blue is water, and you have put this out in 

the water. A If the dotted line was sand— 

MR. BRESS: One moment, please. The witness has 
put a mark extending from the blue right onto the line 
marked “boundary. ” 

THE WITNESS: But there was no wreckage in the 
water. 

MR . BRESS: He has already explained that. 

If the Court pleases, the diagram does not show a 
beach. The witness has testified it was on the beach. 
Mr. Galiher has asked him to put a mark where it was. 
There is no beach shown on the map. So necessarily it 
has to be either over the boundary or in the water—and 
that is what the witness has done. 

MR. GALIHER: Well, thank you, Mr. Bress. 

Now I would like to have the jury see what the witness 
has done. 

THE COURT: What kind of a map is it if it doesn’t 
purport to show the situation as it existed on that date? 

MR. BRESS: The scale is one inch equals 400 feet. 
And therefore if you have a short distance of beach, it 
would not be very perceptible on that small scale. 

MR. GALIHER: Mr. Bress, I call your attention to 
the fact that this is your map and you colored it, or Mr. 
Bernstein, the place where the water was located. 

1048 Wait a minute, before you get into that 

THE COURT: Let us not get into a hassle over 

this. 

MR. BRESS: This is not my map. This is a map 
prepared by the Government, which all counsel have 
agreed to take. 

MR. GALIHER: I didn’t say you made the map. I 
say it is a map you introduced. 

MR. BRESS: Very well. 
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MR. GALIHER: I would like the jury to see where 
this gentleman has indicated with a mark. 

MR. BRESS: I would, too. 

(The map was exhibited to the jury.) 

THE COURT: Now may I see it also? It is a prob¬ 
lem of engineering; but I am quite sure you will surmount 
it. 

What are those two lines that cross or bisect each 
other? 

MR. GALIHER: These two? 

THE COURT: No; where you pointed originally. 
Right there. 

MR. BRESS: The bold line is the boundary line be¬ 
tween the District of Columbia and Virginia. 

THE COURT: Wait a minute. I will go down and 
take a look at it. 

Where is this point that was pointed to? 

Where is the line that separates the District of 
1049 Columbia from Virginia? 

MR. BRESS: The bold line. 

MR. AHEARN: That black line, you mean? 

MR. BRESS: Yes. 

THE COURT: The black, irregular line. 

MR. BRESS: Yes; that is correct. 

THE COURT: All right. 

BY MR. GALIHER: 

Q Now, Mr. Longstreth, calling your attention to that 
line you have just made on the map, it wasn’t your indi¬ 
cation to show a mark out in water? A No, sir; it was 
not 

Q It was your indication and intention of showing that 
the debris, the tail section, was on the beach, as you have 
previously indicated? A Yes, sir—on the sand and the 
rocks. 

Q And if you unintentionally put that mark of the 
debris extending out into the water, that wasn’t your 
intention? A Well, can I say something? 
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MR. GALIHER: I would like the jury to see where 
this gentleman has indicated with a mark. 

MR. BRESS: I would, too. 

(The map was exhibited to the jury.) 

THE COURT: Now may I see it also? It is a prob¬ 
lem of engineering; but I am quite sure you will surmount 
it. 

What are those two lines that cross or bisect each 
other? 

MR. GALIHER: These two? 

THE COURT: No; where you pointed originally. 
Right there. 

MR. BRESS: The bold line is the boundary line be¬ 
tween the District of Columbia and Virginia. 

THE COURT: Wait a minute. I will go down and 
take a look at it. 

Where is this point that was pointed to? 

Where is the line that separates the District of 
1049 Columbia from Virginia? 

MR. BRESS: The bold line. 

MR. AHEARN: That black line, you mean? 

MR. BRESS: Yes. 

THE COURT: The black, irregular line. 

MR. BRESS: Yes; that is correct. 

THE COURT: All right. 

BY MR. GALIHER: 

Q Now, Mr. Longstreth, calling your attention to that 
line you have just made on the map, it wasn’t your indi¬ 
cation to show a mark out in water? A No, sir; it was 
not 

Q It was your indication and intention of showing that 
the debris, the tail section, was on the beach, as you have 
previously indicated? A Yes, sir—on the sand and the 
rocks. 

Q And if you unintentionally put that mark o*f the 
debris extending out into the water, that wasn’t your 
intention? A Well, can I say something? 



348 A 


Q Surely. A I indicated when I made that mark, I 
was asking if the dotted line indicated sand, and assum¬ 
ing the distance between that heavy black line and the 
dotted line to indicate the beach that isn’t shown there. 
That is how come I put it where I did. 

1050 ME. GALIHER: Thank you, sir. That is all. 

MR. WARNER: No cross-examination. 

Redirect Examination 
BY MR. BRESS: 

Q Mr. Longstreth, in the questions just asked of you 
by Mr. Galiher, he is using the term u 900 feet” as the 
distance you walked, because you estimated that as the 
length of a block. But whatever the number of feet are 
that you went, we are to understand that that block is in 
the sense of what a conventional city block is? A Yes, 
sir. 

Q You have never measured a conventional city block. 
Is that right? A Yes, sir. 

Q You don’t know whether a conventional city block 
is three hundred, five hundred or nine hundred feet? A 
I don’t. 

Q My last question is: In Mr. Galiher’s question right 
after lunch, he said: 

“At the time of the impact, the place where the impact 
occurred was directly over the road.” 

Will you clarify again for us what you mean by your 
line of vision over the road, or whether the planes them¬ 
selves were over the road? 

1051 MR. GALIHER: I submit that that has been 
answered. 

MR. BRESS: I think he has answered it already, too. 

THE COURT: Then we won’t have the question an¬ 
swered again. 

BY MR. BRESS: 

Q When you parked your car, did you park it on the 
left side of the road, near any little roadway? A I 
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don’t know how near it was. We purposely stayed clear 
of the roadway, because we figured ambulances and fire 
trucks, possibly, would be coming up and we didn’t want 
to be in their way. 

Q Is there any little roadway near the place you 
parked the car on the left side of the road that leads 
down to the water! A No, not that leads direct^ to 
the water. 

Q When you say you walked about a block through 
the underbrush there, from the point where you left your 
car, were you walking perpendicular from the road to 
the water, or were you walking at a diagonal! A It was 
more or less diagonal—and we were running, sir; we 
didn’t walk. 

Q And in the diagonal in which you were running, 
will you tell us what direction that would be in! A 
Well, it is southeasterly, as best I can. 

MR. BRESS: That is all. No further questions. 
1052 THE COURT: If that is all, step down. Thank 
you. 

(The witness Longstreth left the stand.) 

MR. BRESS: Colonel McGovern. 

Whereupon 

Marshall McGovern, 

called as a witness by counsel for plaintiff, and being 
first duly sworn, was examined and testified as follows: 

Direct Ecoammalion 
BY MR. BRESS: 

Q Your name is Colonel Marshall McGovern! A 
That is correct 

Q And you are a Lieutenant Colonel in the United 
States Air Force! A That is correct. 

Q And how old are you, sir! A The question! 

Q How old. A Thirty-six. 
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Q What is your position in the Air Force? A At the 
present time my assignment is director of operations, 
headquarters, United States of America air fighter branch. 

Q As of November 1, 1949, where were you stationed? 
A November 1st, 1949, I was stationed at Bolling Air 
Force Base, base operations, officer in charge of 

1053 instrument training. 

Q You were an instructor at Bolling at that 
time? A That is right. 

Q And on the morning of November 1, when there was 
a collision between an Eastern Air Lines DC-4 plane and 
a P-38 fighter plane, were you at Bolling and did you see 
the collision? A I was at Bolling, in base operations, 
and I did witness the collision. 

Q Now, tell us a little about when you started to fly. 
A I became active in aviation in 1934, in the Navy, and 
later became active in commercial aviation. And in 1942, 
August 1942, was commissioned a second lieutenant in the 
Air Force. 

Q And have you remained on active duty with the 
United States Air Force since 1942? A I have. 

Q In the course of your experience with the Air Force, 
from 1942 up to the present time, has that experience 
been as a flier? A Ninety per cent of the time in the 
capacity of—I have been on flight status ever since I 
have been in the Air Force. 

Q Did you on November 1, 1949 hold the posi- 

1054 tion of command pilot? A Senior pilot. 

Q Senior pilot? A Yes, sir. 

Q Do you now hold that position? A I do. 

Q Where were you at Bolling at the time you saw this 
collision? A I was at the window of the pilots’ lounge, 
in the instrument school. In other words, there is a build¬ 
ing that is set aside that goes under that heading. 

Q Where is that building located with respect to the 
Potomac River? A Well, it lies to the east of the 
river, and also up on the east side of Bolling Field. 
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Q How far is that building from the river edge on the 
east side? A Oh, about three quarters of a mile. 

Q Do you know how wide the Potomac River is at 
that point, looking straight across from this instrument 
school building, to the south edge of National Airport? 
A I would estimate a mile or maybe a little better. 

Q You say the river would be about a mile, or the 
total? A Well, the point that you just referred 

1055 to, over from where I was standing, I think the 
total distance involved would be about two and a 

quarter miles. 

Q And from that position where you were, could you 
see generally things two and a quarter miles away, west 
of you? A Well, I saw everything that went on. 

Q Looking at that photograph there, Colonel, could 
you point out to the jury where Bolling air field is, and 
where the building is in which you were at the time of 
this collision? A Well, this is Bolling Air Force Base, 
and I believe this is the operations building right here. 
And in the point I stood, it was right, this— 

Q Let me turn that around so the jury can see it. A 
This point right here. 

MR. BRESS: Does everybody see that all right? All 
right. 

BY MR. BRESS: 

Q Were you inside the building at that time? A I 
was. 

Q What if anything attracted your attention to this 
collision? A Well, I think anything moving in the sky 
attracts your attention, especially when you are on duty 
in an airdrome. 

1056 THE COURT: The question was, what at¬ 
tracted your attention. 

THE WITNESS: Two aircraft in the air at the same 
time on a simultaneous approach. 
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BY MR. BRESS: 

Q Can you tell us from your experience in flying and 
on duty at air bases what the speed of the larger plane 
was, the DC-4, as you observed it? A Well, I estimated 
the speed to be between 125 and 140, some place in that 
category. 

Q And can you tell us what the speed of the P-38 was 
as you saw it? A Probably 150, or better. 

Q By “better”— A Not over 160 miles an hour. 

Q Then is it a fair statement to make that in your 
opinion, in judging the speed of the P-38, it was between 
150 and 160? A That is what I would say. 

Q And as to the DC-4, it was between 125 and 140? A 
Some place in that category I would estimate it to be. 

Q Now, the fact that you were about two and a quarter 
miles away, did that in any way interfere with your 
ability to judge the approximate speed of planes 
1057 approaching National Airport from the south? 

MR. GALIHER: I object to that. 

MR. BRESS: Withdrawn. 

THE COURT: AH right. 

BY MR. BRESS: 

Q Will you tell us what you observed about the planes 
that were involved in this collision, up to the time they 
collided? A Well, the point that attracted my attention 
was that both aircraft appeared to be approaching the 
airport together, in other words, for the same runway. 

Q Where were they approaching from? A The 
south. 

Q Where with respect to the radio range station, from 
your vantage point over at Bolling, where with respect 
to the radio range station were they, when you observed 
them? A Well, this being the radio range station right 
here, I first observed them in this vicinity. I don’t know 
whether they were over it, a little this way, or this way. 
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But it was in the local vicinity of this range station right 
here, when I first observed the two aircraft. 

Q And that was the way it appeared to you, from 
where you were at Bolling? A That is right 

1058 Q Can you tell us how long you observed these 
planes before they crashed? A Just a matter of 

seconds. 

Q Then can you tell us what happened to the planes, 
as you saw it across the river, when they collided, as to 
what happened to them, following the collision? A Well, 
immediately after the point of impact, disintegration took 
place. It was just a mass of debris falling. And the 
P-38 rolled over on its back, I believe, and it descended 
and struck into the water. 

The 54 began an ascent or a climbing turn. It looked, 
it appeared to me, it started a climbing turn to the left, 
and shortly thereafter lost its stability and nosed over 
and went straight into the spray of water, or geyser of 
water, that went aloft after the 38 hit, which enveloped 
the remains of the 54 from that point to impact with 
the water level. 

Q You mean the geyser of water made by the P-38? 
A Enveloped the 54 in its final descent. 

Q Did you observe, then, whether or not the DC-4 
hit the water nose down? A Well, the last I saw of the 
54, it was going straight down; but the actual impact 
was obstructed by the water geyser sent aloft by the 38. 

Q The actual impact with the water? A 

1059 Right. 

Q What did you observe about the tail section 
of the DC-4, the rear part of it, when it— A It re¬ 
mained aloft longer than the other remains of both air¬ 
craft, I think due to the reason that the tail section filled 
with air, and it tended to stabilize its flight. And at this 
point it started a slow descent. And then as it got to the 
surface of the water it rolled over and fell on the banks 
of the river. 
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Q And in which direction did it roll over? A It ap¬ 
peared to roll away from me—in other words, to the 


west. 

MR. 


. BRESS: That is all. Yon may cross-examine. 

Cross Examination 
BY MR. O’DONOGHUE: 


i • • • • 

10 66. BY MR. O’DONOGHUE: 

Q Colonel, was yonr attention attracted to the 
two .aircraft by the speed of the closure between them? 
A | think that was part of it, the speed of closure plus 
the jate of descent. 

Q | What do you mean by the sped of closure? A The 
spee^d at which the two aircraft tended to become one ob¬ 
ject. In other words, meet each other in flight. 

Q Was that great or— A Enough to cause concern, 
I think, to direct my attention, anyway. 

Q Because they were closing rapidly; is that right? 
A Closing rapidly; that is right. 

Q Were they going in the same direction? A From 
my point of view, yes. I saw them there at 90 degrees, 
which means they could have been this way or this 
way, but from my point of observation, yes. 

Q So that the P-38 was rapidly overtaking the DC-4; 
is that correct? 

MR. BRESS: I object. The witness has already in¬ 
dicated that the difference in speeds was rather definite 
and specific, and it does not warrant the use of the ad¬ 
verb “rapidly.” 

MR. O’DONOGHUE: I am cross-examining. I have a 
right to ask that question. Would you read the 
1067 question back to the witness so the jury and the 
Judge will know the question? 

(Pending question read.) 

THE WITNESS: The answer is they were; the 38 
was overtaking the 54. 


355 A 


BY MR. O’DONOGHUE: 

Q Was your attention also directed by the steep angle 
of descent angle of the P-38? A That is correct. 

Q And what was that angle of descent, as nearly as 
you can remember? A I don’t think it was over 40 
degrees, 40—I believe I made a previous statement 
about 45, between 40 and 45. 

Q Do you consider that excessively steep? A I do. 

Q And how high above the DC-4 was the P-38 when 
you first observed it? 

MR. BRESS: That is objected to; including facts the 
witness has not stated. 

THE COURT .* He may answer. 

THE WITNESS: I don’t think I could give you a 
definite answer on that. 

BY MR. O’DONOGHUE: 

Q Well, have you any idea of how high or what the 
altitude of the P-38 was when you first saw it? A Not 
very—I don’t think I could make a statement be- 
1068 cause things happened too fast after that. I don’t 
think they were over a thousand or fifteen hun¬ 
dred feet at the absolute maximum. 

Q When you first saw it, did it change its course 
where you had it under observation? A The 38? 

Q Yes. A Never changed its course. 

Q Did it change its angle of descent while you had it 
under observation? A Not until it made contact with 
the other aircraft. 

Q When you first saw it it was in this deep descent; 
is that correct? A That is correct. 

MR. O’DONOGHUE: I have no further questions. 

C ross-Exammation 
BY MR. GALIHER: 

Q Colonel McGovern, you indicated in answer to Mr. 
O’Donoghue’s questions that the P-38 when you first saw 
it was at a thousand to fifteen hundred feet altitude? Am 
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I correct on that? A That is purely a guess. 

Q Yes, sir. 

Can you give us some approximation of the height of 
the DC-4 at that time? A I would say not over 

1069 six hundred feet, seven hundred feet. 

Q Now, would it help you to remind you that 
at the CAB hearing, which was a few days after the acci¬ 
dent, you indicated—this is on page 491—that the P-38 
seemed to be between a thousand and twelve hundred 
feet and the DC-4 at approximately five hundred feet? 

Do you recall being asked that same question and so 
testifying? A I do. 

Q And at that time your recollection was a good 
deal fresher, of course, than it is today. So would we 
be safe in saying that is the best approximation, in other 
words, a thousand to twelve hundred feet for the P-38 
and approximately five hundred feet for the DC-4? A 
An approximation? 

Q Yes. A Eight. 

Q You told us that the thing that attracted your at¬ 
tention was the fact that they were in simultaneous ap¬ 
proach? A That is right. 

Q Do you mean for the same runway, or were you in 
a position to know which runway? A I assumed that 
is what was taking place because that is what 

1070 aroused my attention more than anything else. 

Q Now, can you indicate for the Court and jury 
with the two planes in that position, the DC-4 approxi¬ 
mately five hundred feet and approaching, the P-38 
above him, a thousand to twelve hundred feet, and behind 
him, approximately what the distance was, and you have 
indicated the distance and altitude, and what would be 
the space that separated them at that time? In other 
words, how far behind the DC-4 was the P-38 at that 
point when you first saw them? 

ME. BEESS: Objection to the first part of the ques¬ 
tion, and the last part concludes with a different question. 
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The witness has not stated that the DC-4 was above and 
behind, and except where they were easterly and westerly 
with respect to each other, he indicated he could not tell. 

THE COURT: Well, he testified the P-38 was a 
thousand to fifteen hundred feet in altitude and the DC-4 
five or six hundred feet. 

Then upon cross-examination he indicated that his 
testimony before the Civil Aeronautics Board was a more 
correct approximation than his testimony now. Now he 
is asked the question that counsel asked with respect to 
that, and I think he can answer it. 

THE WITNESS: Well— 

THE COURT: You testified you saw two planes com¬ 
ing in at the altitude respectively which you have 
1071 testified concerning? 

THE WITNESS: Correct. 

THE COURT: Can you give us any approximation of 
the distance between them, if there was any such, apart 
from altitude? In other words, if the DC-4 was six 
hundred feet and the other fifteen hundred feet, of 
course, there is a difference of nine hundred feet in alti¬ 
tude from your point of view, where you observed the 
two planes. 

Now, from your point of view, can you tell us whether 
or not there is any distance either front or rear with re¬ 
spect to the planes? 

THE WITNESS: There was a distance to the rear. 
In other words, the 38 was to the rear above the C-54. 

BY MR. GALIHER: 

Q Can you tell us approximately how far to the rear 
when you first saw it? A Well, if you draw a square 
and insert a 45-degree angle, that would be about it, no 
more than that, and it was only a matter of seconds be¬ 
fore the planes impacted. 

THE COURT: Why not give the witness a piece of 
chalk, and he can draw the angles. 
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THE WITNESS: (The witness complied with the re¬ 
quest) 

Ttyis being the C-54 and this being the P-38. 

| BY MR. GALIHER: 

! Q How much time did it take for the P-38 to 

1072 close that gap from the time you first saw the two 
planes up until the time the accident occurred, Col¬ 
onel? A In seconds. I could not say a half minute or 
two seconds. All I know is the time went so fast at that 
point it would be pretty hard to estimate. 

Q Would you step down, if you please, sir, and put 
your initials in that rectangle? A (The witness com¬ 
plied with the request.) 

Q Now, Colonel, would you characterize the manner of 
closjbre on the part of the P-38 as rather steep, as a 
rather steep and rapid approach? A I would. 

Q Have you ever flown a P-38, Colonel? A I have. 

Q Now, did you, Colonel McGovern, just prior to the 
accident notice the Eastern Air Lines plane suddenly 
level off and turn to its left as though to try and avoid 
an accident or to get out of the way? A From what I 
savl, it indicated to me that the aircraft did execute a 
shajlow left turn because the power surge was audible 
at the position where I stood. 

Q You could hear the sound of the motors two and a 
quarter miles from where you were? A That is right. 

Q And the plane seemed to level off and go to 

1073 the left? A That is correct. 

Q How long was it before the impact occurred? 
A There again, we are down into seconds. I could not 
givje you a true estimate. 

Colonel, when you first saw the DC-4 plane, will 


yoif tell us -whether or not it was making a normal ap¬ 
proach to the airport similar to one that you had observed 
plajnes making on many occasions prior to this occasion? 
A f From my observation or my point of observation, the 
Eastern C-54 made a normal airline approach. 
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Q Colonel McGovern, isn’t it a fact that the approach 
that the P-38 was making to the airport was too steep to 
have permitted a landing at the airport? 

MR. BRESS: Objection. 

THE COURT: He may answer. 

THE WITNESS: I don’t think so; no. 

BY MR. GALIHER: 

Q Colonel McGovern, your evidence was that the DC-4 
was going at approximately 125 miles an hour at the 
time, and the P-38 150 to 160? Am I correct? A That 
is what I estimated it at that time; yes. 

Q Now, isn’t it a fact that the thing that attracted 
your attenion to these planes more than anything else 
was the speed of closure between the two aircraft 
1074 and the rapid descent of the P-38? A Correct. 

Q And by speed of closure, you mean overtaking 
rate? A The overtaking aircraft is what created all the 
attention. 

MR. GALIHER: Thank you, sir. 

C ross-Examination 
BY MR. WARNER: 

Q Colonel, you stated that you observed these planes 
from a 90-degree angle; is that correct? A That is cor¬ 
rect. 

Q And that you could not accurately tell what course 
they were flying? In other words, in relation to whether 
one was east or west of the other? A That is right. 

Q And you could not tell whether one was making a 
turn of any kind? A The only turn I observed was the 
54 at the final seconds, the seconds just before the two 
aircraft hit, it appeared to me that is what caused the 
impact. 

Q It appeared to you that the turn of the DC-4 caused 
the impact? A Because at that moment the two aircraft 
hit. 
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Q It wasn’t the descent of the path of the P-38 that 
caused the impact? A I didn’t say that. I mean 

1075 that the time of impact came just split seconds after 
the 54 began to turn. 

Q And that is what caused the impact? A The im¬ 
pact appeared to come at that second or take place at that 
second. 

Q Now, Colonel, did you happen to notice whether or 
not the landing gear was down on the P-38? A It ap¬ 
peared to be down from where I observed it. 

Q It appeared to be down? A Yes. 

Q You have flown a P-38? A I have. 

Q About how many hours? A About ten or fifteen. 
Q Just ten or fifteen? A Only in ferrying opera¬ 
tions. 

Q In your experience you observed other P-38s come 
in to land? A I have. 

Q And you have landed P-38s yourself? A I have. 
Q Colonel, what would be the normal approach speed 
of a P-38 approaching for a landing? A About 120 to 
130, final approach. 

Q 130 miles an hour? A Yes. 

1076 Q Now, in answer to Mr. Galiher’s question, 
you stated that you felt the P-38 could have landed 

at the airport? A I feel that the P-38 could have 
landed at the airport. 

Q Then he was making, would you say, a normal ap¬ 
proach? Was that what you meant? A No, I said the 
P-38 made a very steep approach. In fact, as steep as 
40 or 45 degrees. 

Q What sort of approach was the DC-4 making at that 
time? A A normal, flat, powered approach. 

Q Could you give us— 

MR. GALIHER: Let him finish the answer. 

MR. WARNER: I thought he did. 
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BY MR. WARNER: 

Q What kind of approach was the DC-4 making, as he 
approached? A A normal airline approach, which was 
flat with power on. 

Q Could yon give ns the direction and degree of angle 
of the DC-4? In other words, yon characterized the 
P-38, his angle of descent at 40 degrees. 

What wonld be the DC-4 angle of descent? A 

1077 Not over 10 at the best. 

Q 10 degrees? A Yes. 

Q Now, how far from the ranway, if yon can esti¬ 
mate it, was the P-38 at the time of impact, at the time 
of the collision? In other words, yon see this diagram. 
Assnming the airport to be in here somewhere, conld yon 
tell me the approximate distance back it was? A All I 
know is between the range station and the end of the 
mnway. 

Q Is this the range station in here? A Yes, this is 
the range station. 

MR. BRESS: May the jnry see that, please? 

THE WITNESS: These are the towers and the range 
station in here. 

BY MR. WARNER: 

Q Now, Colonel, from the point that yon first observed 
the P-38 descending, wonld it have been necessary for 
the P-38 in any manner to have changed his descent, his 
rate of descent, in order to make his landing? A I 
don’t think so. 

Q Yon think he conld have come in at that rate of 
descent and make a landing? A Well, I base that on 
the fact that this mnway is exceptionally long even 
thongh the angle is rather steep and the speed is 

1078 kind of high, and yon have qnite a distance to stop 
an airplane if yon are in any kind of emergency. 

Q Did it appear to yon that the P-38 was in any 
kind of emergency? 

MR. GALIHER: I object. 
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THE WITNESS: Only the fact that the descent was 
as steep as it was. 

BY MR. WARNER: 

Q Colonel, could you give us any closer estimation 
as to the total time that you observed the two aircraft 
before collision! 

I believe you testified on direct examination that it was 
for ja matter of only seconds. A I could not cut it any 
fineir than that; no. 

Q Now, did you see both aircraft at approximately 
the same time! A I did. 

Y|ou could not help but see one when you saw the 
oth^r. 

Qj Were they fairly close together at that time! A 
Well, I gave a previous statement saying that I esti¬ 
mated one at six hundred and the other at a thousand to 
twelve hundred. That is about the distance. 

| Q Colonel, have you ever flown a DC-4! A I 
1079 have. 

Q Could you tell us how many hours flying time 
yoi have in DC-4s! A All my C-54 experience came 
after this accident; however, five or six hundred hours. 

(( You have five or six hundred hours in DC-4s! A 
That is correct. 

() Could you tell us anything about the visibility that 
a pilot or co-pilot in a DC-4 has ahead! A Very good 
visibility. 

Q Very good visibility! A Yes. 

Q How about above! A Not so good. 

J Up not so good! Could you give us an approxi¬ 
mation from the point horizontal to your eyes and up, 
the angle! A You can’t see up if you look straight out 
the front end of the aircraft. What I mean is, directly 
abbve your position. 

Q I don’t mean above and ahead. Could he see out, 
45 degrees out! A Probably 30 degrees. 

b 30 degrees! A Yes. 
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Q How about the visibility. to the sides? A Very 
good. 

1080 Q Very good? A Yes. 

Q Can he see directly on either side of him as I hold 
my hands here? A Back to the location of the engines 
or the leading edge of the wing, it is very good; nothing 
beyond that. 

Q Does this model appear to you to fairly represent 
it? A Yes, it does. 

THE COURT: What is that? Represent what? 

MR. WARNER: A DC-4. 

BY MR. WARNER: 

Q Does this represent a DC-4? A This represents a 
DC-4; correct. 

From the pilot’s point of view his vision is good back 
to these engines. 

Q Suppose you hold this. A I would say up to this 
attitude right there. 

Any further vision back creates an effort on the part 
of the pilot, which would probably divert from his final 
vision. 

Q Or he would have to— A If you want to, you can 
put your head against the window and get into this 
area. 

Q No, I am referring to normal. A The nor- 

1081 mal attitude in the aircraft is about like this (indi¬ 
cating). 

Q How about in this direction? A The same thing, 
not quite that much, because you are obstructed by the 
width of the aircraft. 

Q How about up, the vision on the DC-4? A I would 
say that way (indicating). About like that, from this win¬ 
dow, it would be in this attitude. 

Q About in that attitude? A Yes. 

MR. WARNER: Thank you. I have no further ques¬ 
tions. 
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Redirect Examination 
BY MR. BRESS: 

Q Colonel, you have drawn on this square a side 
view of you, on this side of the river, looking at the two 
planes, the DC-4, the larger plane, and the P-38, the 
smaller plane? A That is correct. 

Q Now, with respect to east and west, could you tell 
which plane was closer to you? A No, I could not. 

Q You could not? A No. 

Q As far as the distance, this is looking at them 
sideways to either an easterly or westerly point, if you 
put one over the range station, do you know how 
1082 far to the west the other one might have been? A 
I was in no position to judge depth. In other 
words, distance between me and the two objects. 

Q At the point at which you looked, your line of vi¬ 
sion took you to the range station? A That is right. 

Q And this attitude of the planes at the distance that 
separated them in an easterly and westerly direction, 
your position prevented you from placing how far that 
was? A That is correct. 

MR. BRESS: That is all. Thank you. 

MR. GALIHER: May I borrow your P-38, Mr. Bress ? 

MR. BRESS: I think the Clerk has it. 

R ecross-Examination 
BY MR. GALIHER: 

Q Colonel McGovern, Mr. Warner asked you about 
visibility of this DC-4 plane. There is no visibility to 
the rear, is there? A Not other than what I stated. 

Q And there would be no way that the pilot of the 
DC-4 could have seen the P-38 in the position that they 
were in as you have indicated? 

MR. WARNER: I object. 

MR. BRESS: I object. 
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THE COURT: He may answer. Now, the wit- 

1083 ness is asked, predicated upon his experience, what 
he could see with reference to the question asked. 

He may answer. 

THE WITNESS: Well, due to my inability to de¬ 
termine the position of the two aircraft depthwise, if the 
38 was to one side or the other of the 54, and so I could 
not determine this way or this way. 

If he had looked out the window, it would have been 
possible to see the other aircraft, but I don’t think that 
would be normal for any pilot to do, especially if he was 
concentrating on the final approach phase of the landing 
he was executing. 

BY MR. GALIHER: 

Q Well, suppose they were both landing at the same 
runway in the position you have indicated, there would 
be no way in the world that the pilot of this DC-4 could 
have seen the P-38? A Definitely not. 

MR. BRESS: The same objection—and the same rul¬ 
ing, I suppose? 

THE COURT: The same ruling. 

BY MR. GALIHER: 

Q Would you tell us the normal thing, Colonel—let 
me bring these planes. 

From the position you were in, were you able to as¬ 
certain the manner in which these two planes col- 

1084 lided? Would you mind demonstrating that to the 
jury, the point of impact, if you can, please, sir? 

A Well, I will attempt it From my point of observa¬ 
tion, it appeared to me that the impact was about in this 
attitude right here (indicating), in this way. In other 
words, this aircraft is on final approach, and this air¬ 
craft is coming in like this, and at this point it appeared 
when this engine went in, this aircraft rolled over and 
disintegrated and went in the water. At this point, this 
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ship was cut completely in half, of which the forward 
section went up over and down, and the back section 
filled with air, stabilized itself a bit, and started to de¬ 
scend, rolled a bit, and hit the ground. The aircraft was 
completely severed at this point here. 

Q Would you indicate that angle, if you please, for 
the record, so that we can tell it? A This angle? 

Q The angle of the P-38 and the axis of the DC-4. A 
Well, this being the surface, I would assume from what 
I saw that this would be about right (indicating). 

Wait a minute. Let me see. Well, I would say about 
in this attitude, just like this. 

BY THE COURT: 

Q How would you describe it mathematically? A 
This angle here? 

1085 Q Yes. A As I said, about 40 degrees- 
MR. GALIHER: Thank you, sir. 

BY THE COURT: 

Q When you say, referring to this surface— A You 
mean the P-38? 

Q No. When you referred to this being the surface 
before, you are referring to what? A This being water 
or land. 

Q You are referring to the top of the witness stand 
box? A That is correct. 

BY MR. GALIHER: 

Q Would you take the fuselage again? You told us 
that the tail section of the DC-4, in your opinion, seemed 
to, fill with air, and it moved forward in the same path? 
Ai That is right. This maintained its path that it w’as— 
this maintained the same path after disintegration as it 
had maintained previous to disintegration. 

Q You are referring to the tail section? A The tail 
section of the C-54. 

Q This means the tail section? A Yes. 
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Q And this portion lowered its nose over here and 
started to descend? A And the flares went out 

1086 the back end of it, and it rolled over and went 
down. 

MR. GALIHER: Thank yon. 

Recross-Eocanwiation 
BY MR. WARNER: 

Q Now, Colonel, I believe you have graphically been 
illustrating this descent of the P-38, and you have testi¬ 
fied that the speed of the P-38 was approximately 160 
miles an hour or 150 miles an hour, 150 or 160 miles an 
hour? A That is what I assumed it to be at that time. 

Q And the angle of descent was approximately 40 de¬ 
grees? A That is right. 

Q Is that right? A Yes. 

Q Now, based on your flying experience, at a speed 
of 150 miles an hour, and at a descending angle of 40 
degrees, at what rate in feet would an airplane descend 
per minute, approximately? A You are referring to the 
P-38? 

Q Yes. A Rate of descent? 

Q Yes. A Well, I think your rate of descent would 
be 1500 to 2000 feet a minute. 

1087 Q 2000 feet a minute? A Yes. 

Q It would be descending? A In this attitude, 
that would be about what your rate of climb would indi¬ 
cate at that time. 

Q Do you think Colonel, that he could maintain a speed 
of 160 miles an hour or as low a speed as 160 miles an 
hour at that rate of descent? A It depends on the 
amount of power he maintained on his engines. 

Q Would I understand you to testify here then, that 
if that plane would descend approximately 2000 feet in a 
minute, that he was less than a minute away from land- 
-ing? A Well, I think it is 1.7 miles from the range 
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station to the end of the runway, and it was somewhere 
in the vicinity, I don’t remember which side of it, so 
that would give you roughly two miles or approximately 
two’miles in which he had to lose the additional altitude 
and decrease his speed further. 

In other words, if the aircraft is coming in this at¬ 
titude, at 160 miles an hour, at 2000 feet a minute, he 
has still two miles to the end of the runway. 

It' power is taken off the engines, and the aircraft 
flares out a distance far enough back, he can lose air 
speed between that time and when he touches down, and 
he has five or six hundred feet of runway that he 
10S& can draw on. 

j Q You testified this is a mile? A I think it 
is 1.7 miles. I think that is right. I could be wrong 
on |it. 

Q From here to there? A That is correct. 

(j) And he had covered a good portion or some por¬ 
tion of this distance, and you don’t know how much? A 
As far as that amount, I could not say, but I know these 
airpraft were in the vicinity of the range station. I don’t 
kn<f>w whether on the north or south side at the point of 
impact, but I think that there was sufficient distance for 
this man to get on the runway if the 54 hadn’t been in 
the air. 

Q Sufficient distance for him to get on the runway 
if the 54 hadn’t been in the air? A Yes. 

MR. WARNER: I have no further questions. 

BY MR. BRESS: 

Q Colonel, the distance from the range station to the 
end of the runway is .7 of a mile, isn’t it? A It was 
.7 or 1.7. I said approximately. I am not too sure. 

Q I direct your attention to your testimony before 
the CAB, on page 492, at which point you were 
1089 asked the question and you gave the distance at .7 
of a mile. 

MR. O’DONOGHTJE: I object to that question. 
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THE WITNESS: Well, that point can be found out 
from a radio pilot chart if you want to check it. 

BY MR-BRESS: 

Q You don’t know whether it is 1.7 miles or just .7 
of a mile? A The range station is no longer in that 
position so I would not know. 

Q I would like to get back to the same thing, that 
visibility, that same point I asked you before. 

Mr. Galiher asked you on his recross-examination that 
if this plane came down like this, and this one like this, 
this pilot of the DC-4 could not see him; is that correct? 
A He could not see him and he would not be looking 
for him. 

Q Right. Now, assuming, however, that the DC-4 
comes in for some distance in this posture, and that the 
P-38 comes down at this angle, could the co-pilot or the 
pilot see? A I think he should be able to. 

MR. GALIHER: I object to that. 

THE COURT: We are only concerned with what this 
witness saw, not somebody else. 

MR. BRESS: That question is not what this 
1090 witness could see but what a pilot could see. 

THE COURT: I thought he was asked whether 
lie could see it. 

MR. BRESS: Now I am back to the same thing. 

BY MR. BRESS: 

Q In view of your answer to this question, I under¬ 
stand also when you saw’ from your position over here the 
P-38 over the range station, you also saw in that side view 
the DC-4, but you didn’t know how far to the left or to 
the DC-4 was from the P-38? A No, I didn’t. 

Q That would make a good deal of difference about 
what could be seen by the pilot of the DC-4? A But I 
pointed out, as far as what you indicated a minute ago, 
that I might state that the aircraft were like this when I 
first observed them. 
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<J But as to this plane going from your point of view, 
froin your point of view looking from the river, he still— 
showing you the diagram that you show in the square—he 
cou,ld still be so far apart that the pilot on the plane could 
see him, and you could not tell because of depth percep¬ 
tion; isn’t that right? A Because of depth perception, 
or distance behind, I think would take care of what you 
are speaking of. 

Q From the point you saw them, you only saw 
1091 them for a few seconds before? A That is right. 

Q You don’t know how much visibility was 
there in their respective positions to each other from the 
point they picked up in your sight? A That is right. 
BY MR. GALIHER: 

Q There is no doubt in your mind in the position the 
tw > planes were in when you first saw them, that the pilot 
of the DC-4 was in no position to see the P-38, was he? 
A I made the statement before, he would not be looking 
for the P-38. His vision would be devoted to the final 
s tz ge of landing. 

3 In the position that the two planes were in, as you 
indicated, there would be no way he could have even 
seen that? A I don’t know. 

3 If they were lined up for the same runway? A 
T1 at is my opinion; I don’t think so. 

MR. GALIHER: Thank you. 

BY MR. WARNER: 

3 Colonel, you only saw them a very few moments 
be’ore the accident; is that correct? A Seconds. I could 
not estimate as to how many; just long enough to con¬ 
centrate and realize what was about to happen. 

10 ?2 BY MR. BRESS: 

Q And you never saw the DC-4 on its base leg? A 
Well, the base leg could be extended all the way down 
to Alexandria. When I saw them, they were both on 
thsir final approach. I saw no aircraft on their base 
leic. 
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Q And just a couple of seconds before the crash! A 
Yes, sir. 

MR. BRESS: That is all. 

THE COURT: Is that all! 

>1R. BRESS: That is all. 

THE COURT: Very well. You are excused. 

THE WITNESS: Thank you, sir. 

THE COURT: The Colonel may be excused perma¬ 
nently! 

MR. BRESS: Yes, sir. 

THE COURT: Very well. Members of the jury, we 
will now adjourn as indicated for the day. 

Those in the court room will remain seated until the 
jury leaves the room. 

The jury is given the repeated caution, and be back to¬ 
morrow morning at 10 o’clock in the seats that you pres¬ 
ently occupy. 

Those in the court room will remain seated until the 
jury leaves the room. 

(Thereupon, at 3:00 p. m. an adjournment was taken 
until 10:00 o’clock a. m. on Tuesday, January 27, 1953.) 


1095 Washington, D. C. 
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1093 MR. BRESS: Captain Bridonx. 

We will call Captain Bridonx as an adverse 
parlly, Yonr Honor. 

THE COURT: I believe this witness has already been 
swo] 

MR. BRESS: Yes, Yonr Honor. 

Tperenpon, 

Eric Rios Bridoux 

wad called as a witness by connsel for the plaintiff and, 
having been previonsly dnly sworn, was examined and 
testified as follows: 


Direct Examination 
? BY MR. BRESS: 

Q Captain, will yon please state yonr name? A Eric 
Rios Bridonx. 

1098 Q And Eric is spelled how? A E-r-i-c. 

Q And Rios? A R-i-o-s. 

Q And Bridonx? A B-r-i-d-o-n-x. 

Q How old are yon, Captain? A Thirty-three years 
old. 

Q And yon are a citizen of Bolivia? A Yes, sir. 

Q Where is yonr home in Bolivia? A I live in La 

P^z. 

Q And that is the capital of Bolivia? A The capital 
of^ Bolivia. 

Q Are yon a native of Bolivia? A No. I was bom 
in Cochabamba. 
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Q Is Cochabamba in Bolivia! A Yes. 

Q You are a native of Bolivia, but not born in La 
Paz! A Yes. 

Q You didn’t quite understand me when I asked are 
you a native of Bolivia. A Sure I did. 

Q You are a native! A Yes, I am. 

1099 Q Are you married! A Yes. 

Q Have you any children! A Yes, three. 

Q Three children! A Yes. 

Q Where are your wife and children living! A La 
Paz. 

MR. GALIHER: I submit, Your Honor, this is not 
material to the issues. The nature of this gentleman’s 
family I do not think is material. 

THE COURT: We are not concerned with his family. 
MR. BRESS: No. It is just to identify how old he is, 
whether he is married, and whether he has any family. 
THE COURT: Not how many in the family. 

MR. BRESS: I asked the young man on the stand 
yesterday, and he said he had a wife and grandchildren. 
He looked like a young man. It was of some interest. I 
will not pursue that any further. 

BY >IR. BRESS: 

Q Captain, were you the pilot of the P-38 that was 
in collision with an Eastern D-4 at National Airport on 
November 1,1949! A Yes, I was the pilot. 

1100 Q How long have you been a flier! A At that 
time I was about 12 years. 

Q When did you start to fly! Where did you get your 
training and at what time! A Really I began my ca¬ 
reer early in 1938 in Bolivia. 

Q And at what stage of your education did that begin! 
A I finished at that time primary, and what we call 
secondary school, which takes altogether 12 years. 

Q And how old were you at the time you began your 
career in aviation! A I was 17 years old. 
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Qj And where did that aviation training begin? A I 
beg^n with the Army, Army School. That was in Cocha- 
baniba. 

Q Is Cochabamba an Army air base in Bolivia? A 
Yed, an Army air base in Bolivia. 

Q And how long did you remain in training as a 
flier with the Bolivian Army? A Really 1938 I was in 
Cochabamba in this school. I finish the training and later 
I \yas assigned to another training which was called at 
that time transition training. 

I flew different types of airplanes. Later I was as- 
sigied to La Paz, the capital of Bolivia, where we were 
graduated as military pilots by general order of all my 
class, all the pilots of my class. 

11C1 Q You graduated as a military pilot when? A 
That was late 1938, I believe. 

Q Well, did you—were you then commissioned in the 
Bolivian Army as an officer? A Not at that time. 1940 
I was. 

6 What kind of flying, if any, did you do, or what 
kind of training in connection with flying did you do 
between your graduation as a military pilot in ’38 and 
your commission as a military flier in 1940? A We were 
sti 1 flying but different types of airplanes, still getting 
the training, particular training in different types of air¬ 
planes at high altitude flying, plus the fact that La Paz is 
13.000 feet, and above that— 

La Paz has an elevation that is among the highest 
in the -world? A Highest in the world, too. 

} And you mentioned you were flying high altitudes. 
Is that significant of any particular training? A The 
flying is harder. You have to use different kinds of 
systems in relation to the handling of the airplanes. 

3 When you say it is harder, do you mean it is more 
difficult to fly the higher altitudes than it is in the 
lower altitudes? A Yes, sir. That is well known. 



375 A 


Q Now, between 1938 and 1940 will you tell us 

1102 what types of planes you flew, and what kinds of 
training you received? A As I told you, my 

training was primarily in the transition training. Later 
in La Paz I flew more than six types of airplanes. 

I began with clams, Curtiss Trainers, Curtiss Osprey, 
Curtiss Falcon, SNC-1 and R-19. All of that airplanes 
we used to have in training. 

Q Well, was this training you were receiving between 
1938 and 1940, training of a civilian or a military na¬ 
ture? A All the time I was on military training, at 
military school. 

Q And was this part of your duties as a member of 
the Bolivian Army? A Yes, Bolivian Air Force. 

Q You call your pilots in Bolivia—are they members 
of the Bolivian Army or members of the Bolivian Air 
Force? A It is not separated from the Army. It is 
inside the Army. 

Q Now, when you tell us you became commissioned as 
a flier in the Bolivian Army Air Force in 1940— A As 
officer. 

Q As an officer? A As a pilot I was from 1938. 

Q In Bolivia, then, between 1938 and 1940, you 

1103 could be a pilot in the Bolivian Army without being 
an officer? A That is right. 

Q Now, in 1940 when you were commissioned as an 
officer, can you tell us where that was awarded? 

THE COURT: Now, Mr. Bress, I do not know just 
how helpful this is. Can’t we conclude that he received 
his training in the Bolivian Army as a flier and that he 
flew different types of planes? 

We do not want to go through the whole nine years of 
1940 through 1949, do we? 

MR. BRESS: I think some of it is material. 

THE COURT: Then whv don’t we go directlv to that. 

MR. BRESS: Yes, sir. 
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j BY MB. BRESS: 

Q Now, after your commission as an officer in the Bo¬ 
livian Army, will you tell us briefly where your assign¬ 
ments were and what experience you had in flying fighter 
planes? A Fighter planes? 

Q' Yes, and other types of craft, too. I just want it 
covered briefly. A Well, 1942 or ’43 was at another 
schopl under the North American Training System, when 
North American instructors in the United States sent 
crews to Bolivia, I was sent to that school. 

J THE COURT: By North American you mean 

1104 United States? 

THE WITNESS: United States Air Mission, 

sir.] 

j BY MR. BRESS: 

Q You took training under the United States Air Mis¬ 
sion training program? A Yes, and their instructors. 

Q Did there come a time when you became a flier with 
United States Sixth Air Force? A That was later. 

Q Well, when was that? A That was in 1945. 

Q| Well now, what were your duties with the United 
States Sixth Air Force? A Really, I was a pilot already 
her«i in the United States when I was assigned to the 
Six ;h Air Force in the Caribbean defense. 

($ Now, between 1942 and 1945 did you receive train¬ 
ing in the United States? A Yes, sir. 

Q Would you tell us briefly what that was? A After 
I completed another training in Bolivia, I came to the 
United States with a training grant in the military 
schools. I was assigned to Enid Air Force Base, where 
I completed basic training. 

THE COURT: You mean Enid, Oklahoma? 

< THE WITNESS: Enid, Oklahoma. 

1105 Later I was assigned to Waco, Texas, Blackland 
Air Force Base, and I received my wings as an 

American pilot here, and received my instrument license. 
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BY MR. BRESS: 

Q Oh, you do have your American Air Force wings? 
A Yes. 

Q In the Bolivian Army do you wear only the wings 
of Bolivia? A I wear both, because I completed both 
systems. 

Q Now, besides the American Training in the United 
States that you have just mentioned, did you receive any 
other American training in the United States before go¬ 
ing with our Sixth Air Force in the Caribbean defense? 
A After I completed the training in Waco, Texas, in 
other words the advanced training, I was assigned to 
the Sixth Air Force and I went to Panama. And I re¬ 
ceived another training there, transport training and 
transition training, which means advanced training in the 
military flights, and the instrument training again, and 
I was graduated again from the Sixth Air Force in 
Panama. 

Q Following that, briefly what did you do between 
then and 1949 as far as flying is concerned? A I can 
say all the time I was in relation with flying activities, 
all the time. 

Q You were not engaged in any other occupa- 
1106 tion at any time? A I was with some occupation, 
but always with relation with aeronautics and al¬ 
ways flying. 

Q Well, in 1945 and following that you continued to 
be an officer in the Bolivian Army? A That is right. 

Q Did there come a time when you left the Army, or 
went on reserve status? A That was—no, no, no. 

Q No? A That was in 1946, not 1945. 

Q Well, I am asking you when. I don’t know. A 
1946 I resigned from the Army. I desired to engage with 
commercial flying. 

Q Did you engage in commercial flying beginning in 
1946? A Yes, I was working with the Bolivian Develop- 
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mential Airplane Company; cargoes and passengers, Cur¬ 
tiss Commandoes, those big airplanes. 

Q And you were piloting those planes! A Yes, I 
was a pilot. 

Q How long did you continue to engage in that type 
of ommercial flying! A Until 1949. 

Q Until ’49! A Yes. 

1107 Q Did there come a time in 1949 wffien you were 
appointed to some official position with the Bolivian 

Government in connection with flying! A Yes, sir. At 
that time I was General Director of Civil Aviation in Bo¬ 
livia 

Q Who made you General Director of Civil Aviation 
of your country! A I was appointed, the President of 
the country, and the Administrator of Public Works in 
my country. 

q Can you tell us what duties the General Director 
of Civil Aviation in Bolivia has as compared to the same 
job in the United States! A The General Administrator 
of Civil Aviation there is like the Administrator of Civil 
Aeronautics here. 

<} Of the CAA! A Of the CAA, with some more 
powers. In other words, the Director in Bolivia also 
ha: idles the Civil Aeronautics Board, like here. 

Q Your job, then, as Director, vras a combination of 
the CAA here and the CAB! A Yes. 

$ Did there come a time in that job when you were 
required in 1949 to make a trip to the United States! A 
Yes. I was going to Canada in order to attend 

1108 the International Conferences, representing Bolivia, 
i Q What kind of International Conference was 

thare in Canada in 1949 that you attended as a repre- 
seitative of your Government! 

MR. GALIHER: If Your Honor please, I object. I 
dc not think all of this is necessary. 

THE COURT: I do not see the relevancv of it. 
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I would get him into the United States on or about 
November 1, 1949, and what he was doing here and how 
he happened to be at the Airport on that day. 

BY MR. BRESS: 

Q Captain, were you recalled to active duty with the 
Bolivian Army in 1949 and prior to November 1? A 
Yes. I was again with a scholarship here under this CAA 
control, when the State of Emergency arose in Bolivia 
due to civil war, or something like that, and I was re¬ 
called by the Army. 

Q When was it you were recalled to active duty by 
the Bolivian Army? A That was, I believe, in October. 

Q And at that time what was your assignment to 
military duty? What was the nature of duties when 
you were called? A They assigned me to the Bolivian 
Army Purchasing Division, so I should test some 
1109 airplanes, and would fly one from Washington to 
La Paz. 

Q As I understand it, you were going to be the test 
pilot to check these airplanes that the Bolivian Army Pur¬ 
chasing Commission were buying in the United States for 
their own governmental use? A That is right. 

Q And was the P-38 you were flying on November 1, 
1949, a plane which was purchased by the Bolivian Pur¬ 
chasing Commission for the Bolivian Government? A 
That is right, sir. 

Q And at the time you were flying and at the time of 
the collision were you performing your duties as an of¬ 
ficer of the Bolivian Army? A Yes, sir. 

Q Now, Captain, what experience prior to November 1, 
1949, did you have in the flying of P-38s. A I bought 
one P-38 in South America, and I owned it for some 
time. This airplane was 'with me about two months, flying 
every day this airplane. 

Q And you personally owned a P-38, did you? A 
Yes, I owned. 
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Q And do you still own it? A No, sir. I had to 
give pack the airplane, because— 

Q And how many hours of actual flying time in 
1110' your own P-38 did you have prior to November 1, 
1949? A This P-38 type I had about 80 hours. 

Q Say that number again. A Eighty hours. 

Q Eight ought? A Yes. 

Q! Was that P-38 in which you had previous 80 hours 
of flying experience similar to the type of P-38 that you 
were flying on November 1, 1949? A Yes, sir, it was 
the iame model. 

Q‘ Now, Captain, directing your attention to the P-38 
that you were flying on November 1, will you tell us 
where it was and when it was you first had occasion to 
inspect that plane? A I saw the airplane several times 
at the National Airport, Washington National Airport, 
and I tried it on the ground, tested it. 

Qi With respect to Washington National Airport, had 
you prior to the day on which you flew this P-38 on No¬ 
vember 1 had any prior experience in landing and taking 
off from Washington National Airport? A Yes, I did 
buy one plane some time before the accident, one Howard 
airplane, a smaller airplane, a five place airplane, and I 
flew about 10 times from this airport. 

Q You bought a plane personally? A Yes. 
1111 Q Some time before this accident? A Yes, sir. 

Q That was a Howard flve-seater plane? A 
That is right. 

Q And you owned that plane and flew it from National 
Airport about 10 times? A About 10 times I flew that 
plane. 

Q Where is that plane now? A The plane is still 
here at the Airport, sir. 

Q Before I go into any more about Washington Na¬ 
tional Airport, I would like to ask you whether or not 
you were fully aware of the traffic rules and regulations 
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concerning taking off and landing at National Airport 
when you took this flight on November 1? A I did know 
perfectly, as you can say, the traffic, because I had many 
chances to know and discuss the particular problems when 
I was in training with the Civil Aeronautics, and training. 

Q Did I understand you to say you did know, or didn’t, 
did not, know? A I did know. 

Q Did you know the traffic patterns? A Yes. 

Q Did you know the rules, the air flight rules? 

1112 A Yes, I did know. 

Q Had you studied those rules? A Yes. 

Q Are all pilots required to know those rules and the 
pattern? A Yes. 

Q And—very well. 

Now, getting back to Washington National Airport, and 
this particular P-38, I will ask you to tell us in some de¬ 
tail what connection you had with this P-38 during the 
period just prior to November 1; what experience you had 
with it? A Well, I went several times, as I told you, to 
the Airport, and I saw the airplane and I tested it on 
the ground, and I made about two inspectional flights. 
One was about four days before the accident, and also I 
went the day before the accident, just in order to be sure 
that the airplane was in good condition, checking out 
everything. 

Q And as a result of those visits to the plane at the 
Airport during the period of a week prior to November 
1, were certain repairs made to the plane, to your knowl¬ 
edge, before you took off on the flight on November 1? 
A It has been done, some repairs had been done. 

Q Would you tell us, if you know, what repairs you 
requested to be made and what repairs you know were 
made? A I don’t recall exactly the kind of re- 

1113 pairs done, but I did report—one was trouble with 
the brakes, and another was trouble with the radio, 

and another was trouble with the engine. Everything has 
been reported at that time and they did the work. 
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Q Were all those repairs made according to your test¬ 
ing of the airplane before this flight of the plane on No¬ 
vember 1! A That’s right, sir. 

Q Now, was there an occasion on the day before—on 
some day prior to November 1, when you started to take 
off in the P-38 but actually stopped your takeoff and 
didn’t actually get into the air? A That is right, sir. I 
was taking off and something was wrong with the brakes, 
something straining the engine, and I cut off the power of 
the engine. 

I had to go back and to stop, and there was oil all along 
the runway. 

Q On that occasion when you stopped your takeoff, 
what runway were you taking off from at National Air¬ 
port? A I was taking off from Runway 36. 

Q Do you know each of the runways by number? A 
Yes, sure. 

Q And Runway 36 runs almost due north? A Due 
north. 

Q On that occasion when you had what we re- 
1114 ferred to here as an abortive takeoff, that is, you 
started to take off but you then didn’t go through 
with it, are you certain that was Runway 36? A Yes, I 
remember that. 

Q With respect to the radio, can you tell us what 
your prior experience to November was with respect to 
the radio and what repairs, if any, were made, and what 
its condition was on the morning of November 1? A No¬ 
vember 1 was a new radio set, a complete new radio set 
They had some trouble when I believe the day before 
something had been burned out of the radio, some trouble 
they had, and they had to change the complete set. I 
remember first it was with a new radio in the airplane. 

Q Is there any difference in the radio receiving or 
broadcasting equipment within the cockpit, any difference 
on November 1, as compared with the day on which you 
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flew that—you attempted to take off and which became 
abortive? A There was no difference. The only par¬ 
ticular thing I noticed was the microphone. The micro¬ 
phone I was going to use was a throat microphone in 
this new set on November 1. 

Q The new set on November 1 had a throat micro¬ 
phone? A That’s right. 

Q On the occasion prior to November 1 when you 
had the aborted takeoff, you did not have a throat 

1115 microphone but you had a hand microphone? A 
A hand microphone. 

Q Will you briefly explain to the jury what the differ¬ 
ence is between the throat microphone and the hand micro¬ 
phone? A The hand microphone is the regular micro¬ 
phone you take with your hand, and you press a button 
and you are able to talk. 

The throat microphone is a microphone so it is at¬ 
tached to the neck constantly, consequently you don’t re¬ 
quire to handle the microphone. You press a button in 
the wheel, in the wheel control of the airplane, and you 
are able to talk, all the time. 

Q Does the throat microphone have a little microphone 
speaker in the front of your neck? A No. It has a 
couple of things that make pressure in the side of your 
throat, and from that goes outward the voice. 

Q Whereas in the hand microphone you have to press 
a button on the speaker in order to talk into it, when 
you use the throat type microphone you have a button on 
the steering wheel of the plane that you press down? A 
Yes. 

Q And that does the same thing that pressing the 
button on the hand microphone would do, is that 

1116 right? A Yes. This is the kind of microphone 
commonly used on pursuit or fighter airplanes, so 

you don’t need to take your hand off of the wheel control. 

Still flying the airplane you press the button and you 
are able to talk. 
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With the other microphone you have to take your hand 
apart to handle the microphone and leave alone the wheel. 

Q Therefore you can broadcast or transmit with the 
throat microphone without taking your hand away from 
the operating controls? A That is right. 

Q Now, did you check this throat microphone with the 
tower, that is, did you transmit over it on the morning of 
November 1 before you took off? A Yes, I did trans¬ 
mit to the tower, you know, on the ground. 

Q Was there any new equipment, other new equipment 
added to the P-38 that had not been on it when you had 
seen it on prior occasions? A I don’t know^, sir. But 
not specially called to my attention. 

Q* Now, directing your attention to the morning of No¬ 
vember 1, when did you go to the Airport and with whom? 
A I went to the Airport with Major Pol, and Mr. Pozo, 
who used to work with the Bolivian Embassy. 

1117 Q Mr. Pol, P-o-1? A Yes, sir. 

Q And Mr. Pozo, P-o-z-o? A Yes. 

Q And they are connected with the Bolivian Embassy? 
A Yes. 

Q And they are now in Bolivia? A Mr. Pozo is here. 
He just arrived. 

Q And where is Major Pol? A He is in Bolivia, 
still w T ith the Army. 

Q Was Major Pol a major in the Bolivian Army, is 
that where he has his title? A Yes, still with the Army. 

Q When you got out to the airport, will you tell up 
where you went to see the plane on that morning? A 
That morning the airplane was standing in front of the 
hangar No. 9, facing west, you can say, and when I 
talked wdth Mr. Aubin—Aubin was the person who sold 
the airplane to the Bolivian Government—and I asked 
him and the mechanics what was the work done. 

They explained to me what they did, and— 

MR. GALIHER: If Your Honor please, I don’t think 
this is proper, what somebody else told him. 
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MR. BRESS: He is not stating that. 

THE COURT: It is not a question of its pro- 

1118 priety. I do not think it is material. It is ex¬ 
cluded. 

BY MR. BRESS: 

Q After being told by Mr. Aubin, without telling us 
what had been done, what did you then do? A I went to' 
the airplane and I was checking out the gasoline, and 
draining the gasoline, and I requested him to tell the 
control the tower by phone advising them I was going 
to make the test flight. 

MR- O’DONOGHUE: Objection, and I move to strike 
what he told somebody else to do. 

MR. BRESS: I submit that is entirely proper. 

THE COURT: It mav stay in. 

BY MR. BRESS: 

Q You told Mr. Aubin to call the tower and tell them 
what? A I was going to make the test flight. And, 
however, I didn’t know what was the condition of the new 
equipment, the new radio, and so on. I could have any 
trouble with the engines, with the airplane, or with the 
radio, and perhaps I could require lights; in other words, 
be directed by lights, and especially if I have any emer¬ 
gency or engine trouble I would circle the tower so they 
could direct me by lights- 

I was watching the draining process of the tanks— 

BY THE COURT: 

1119 Q Why did you rely on Aubin? Why didn’t 
you contact the tower yourself and tell the tower 

these things? A I went personally the day before to the 
tower. 

Q I know, but you had a radio in your plane, did you 
not? A Yes. 

Q A new radio? A Yes. 

Q And it was working? A I didn’t know, at that 
time. 
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Q Did you make any effort to find out! A I was 
just going to the airplane. 

Q You said you had a new radio put in this plane the 
day before; that the old radio wasn’t working; that it was 
burned out. 

Now, you testified that you told Aubin—he is the man 
who sold you the plane! A Yes. 

Q —for him to go to the tower and tell the people in 
the tower such and such A Yes. 

Q My question is: Why didn’t you use the radio your¬ 
self, which was presumably in working order! Why 
didn’t you use it and tell the tower yourself what you 
told Aubin to tell them! A Because I told Aubin 
1120 to tell them that way, to call them by phone, if I 
required— 

Q My question is: Why did you tell that to the man 
you bought the plane from! Why didn’t you tell the 
tower yourself! A Because I was checking out the air¬ 
plane at that time. 

Q You were about to go up on a flight! A I was 
checking out the airplane. 

Q You were there at that time about to go up on a 
flight! A Yes. 

Q Why didn’t you call the tower and tell the tower 
these things you now say you told Aubin! A Because, 
as I told you, I was going to check the radio from the 
airplane— 

Q You know Aubin had no relationship with the tower, 
didn’t you! He wasn’t employed by the tower. A He 
was going to— 

Q Wasn’t he a private individual from whom you 
bought the plane! A I don’t know what the procedure 
was— 

Q I am not asking you that. He had no connection 
with the Government, or with the tower at the Airport! 
A I don’t know, sir. 


V 


387 A 


Q You knew he sold you the plane. You knew 

1121 that? A Yes, sir, I knew that. 

Q So, therefore, he didn’t represent the United 
States Government? A No. 

Q So he was a private individual; isn’t that right? A 
Yes. 

THE COURT: All right. 

BY MR. BRESS: 

Q Do I understand that the reason for your telling 
Aubin to make the call was because while that call was 
being made you were checking out the plane? That is, 
while he was doing that, you were busy doing something ! 
else? A Yes. 

MR. DONOGHUE: I object to the question and an¬ 
swer about what Aubin did, and move that it be stricken, i 

THE COURT: It is stricken. 

MR. BRESS: I haven’t asked what he did. 

THE COURT: You asked him whether or not he ; 
checked—you were about to ask him that question. I will 
strike it. 

BY MR. BRESS: 

Q Was the purpose of telling Aubin to call the tower, 
to permit you to then work on checking out the plane? 

Is that correct? 

MR. O’DONOGHUE: I object to that. j 

THE COURT: Sustained. 

1122 MR. BRESS: This is cross examination, and 
the Court has inquired— 

THE COURT: I understand. But it is immaterial. 

Now, I want to straighten this out with the jury, with 
reference to what you have just said, Mr. Bress, so the 
jury will understand. 

Mr. Bridoux is called as an adverse witness. He is a 
party defendant and is called by the plaintiff, so there¬ 
fore the attorney for the plaintiff may not only question ! 
him on direct but he may also cross examine. 

That question is excluded. 
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MR. WARNER: Your Honor, may we approach the 
bench a moment? 

THE COURT: Yes. 

(At the bench:) 

MR. WARNER: I asked permission to address the 
Court at the bench with all due respect to the Court. I 
am a young attorney and perhaps do not know all of the 
rules, but I respectfully submit it is objectionable for the 
Court to take in this case what appears to me to be cross 
examination of the witness, and then refuse to allow the 
examination by the Court to be explained by the witness. 

THE COURT: Your objection is noted. 

All right, it is noted. 

MR. WARNER: Thank you, Your Honor. 

1123 (Counsel having returned to the trial table:) 

BY MR. BRESS: 

Q Captain, you do not have any personal knowledge as 
to whether Mr. Aubin actually made the phone call or 
not, is that correct? A Personal knowledge, no. But he 
told me— 

Q Not what he told you. A Oh, no. 

Q You didn’t hear him make the call? A I didn’t. 

Q Now, when he left to make the call, what did you 
do in connection with checking out your plane for gaso¬ 
line and draining it, as you have said? 

MR. DONOGHUE: I object to that question. There 
has been no testimony that he left for any purpose. 

THE COURT: It starts out on a false supposition. 
We have no knowledge of whether or not he made the 
call. Therefore when you say, “When he left to make the 
call” that is tantamount to assuming the call was made. 

MR. BRESS: Well, we have— 

THE COURT: When vou come to that point, all right. 

BY MR. BRESS: 

Q Did he leave where you were? A Yes. He went to 
the hangar in order to call. 
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Q Where did he go? 

1124 MR. DONOGHUE: I didn’t hear the last part 
of that answer. 

THE COURT: He knows he went to the hangar. He 
doesn’t know what he did when he got there. 

MR. BRESS: That is correct. 

THE COURT: So anything he testifies to is purely 
supposition and conjecture and that may go out. 

All right. 

BY MR. BRESS: 

Q When he went into the hangar, following this con¬ 
versation you had with him, where did you go or remain? 
A I was with the airplane. I was checking out the air¬ 
plane, and its gasoline, the place it was draining. 

Q What do you mean by draining the gasoline? A 
Each tank has a kind of cock so you can open the cock 
and goes out the gasoline in order to take off the vapor¬ 
ized water of the gasoline. . 

Q And water is at the bottom of the gasoline? A 
Yes. The weight goes down. 

Q When you say drain, you don’t mean all of the 
gasoline? A No, just so you can take off the water. 

Q The water which is settled at the bottom of the 
tank? A Yes. 

1125 Q Did you see Mr. Aubin again while you were 
checking out your plane? A Yes. He came to¬ 
wards the airplane. I remember him saying that U AU 
set” was his expression, and he gestured with his hand 
(indicating). 

MR. DONOGHUE: Objection. 

THE COURT: You cannot testify as to what he said, 
because that is hearsay and that is a violation of the rule. 
It is excluded. 

I might say to the jury, of course, too, that hearsay 
is what somebody else said, and if it is material and im¬ 
portant then it is important to bring in that somebody 




else who said that thing and put that somebody else on 
the stand rather than have it come from the lips of the 
witness who merely says so and so said it. 

BY MR. BRESS: 

Q About what time was it that you got into the cock¬ 
pit? A I don’t recall the time, the actual time, sir. 

Q Can you tell us approximately how long after you 
got there, after you had done what you said you have 
done was it after you got into the cockpit of the plane? 
A I don’t recall the time, sir. 

Q When you were doing this you have just described, 
you say the plane was in front of Hanger No. 9. 

1126 (At the board:) Is Hanger No. 9 one of the 
group of hangars on the north side of the field, or 

the south side of the field? A In the north ramp. 

Q And so we can get a picture of where you were at 
that time, would that be that you were in front of one of 
these, on this map? 

This is shown as Hangars 8 and 9, this building here. 
Is that the first building beyond the Administration 
Building, the first hangar? A I believe it was further 
north. 

Q You believe it was further north? A Yes. 

Q This first one is marked hangars 8 and 9, and this 
was the Army Air Force hangar here, and this was Air 
Force hangar 10 and 11. You say you remember it was 
hangar 9? A Yes, hangar 9. 

Q All right. Now, in what direction was the P-38 
facing as it stood out there in front of hangar 9? A It 
was facing more or less west. 

Q Facing away from, or towards, the hangar? A To¬ 
wards the hangar. 

Q In other words, the tail of the plane was out to¬ 
wards the field, and the engines were facing towards 

1127 the hangar? A Yes. 

Q And did you start the engines there? A 
Yes, I did. 


391A 


Q And this P-38 has twin engines, does it not? A 
That is right, sir. 

Q And when yon started the engines, would yon tell 
us how they sounded? A Everything was all right. The 
engines were very smooth. 

Q Did you, while the plane was still sitting there, be¬ 
fore it moved at all, did you have any radio communica¬ 
tion with the tower? A Yes. I called the tower in 
order to make my radio check, just a fast check. 

Q A fast radio check? A Tha is right. 

Q In transmitting to the tower, were you transmitting 
through this throat microphone? A That is right. 

Q Did the tower respond to you when you transmitted? 
A Yes, the radio was working all right. 

Q I can’t hear you. A That the radio was working 
all right, or something. 

Q Was that what the tower said to you? A 
1128 Yes. 

MR. AHEARN: I didn’t hear that. 

MR. BRESS: The tower said the radio was working 
all right, or something like that. 

BY MR. BRESS: 

Q What was the nature of your transmission on the 
radio there A That is just to realize if they could hear 
me and I could hear them. Just a short check. 

Q What does one say, or what did you say, in making 
that check? A More or less you say, “Washington 
Tower, P-38 radio check.” And they answer you they 
hear you. They answer you, “The radio is all right,” or 
“bad” or “loud.” 

Q In transmitting from the tower from that position 
in front of the hangar 9 it is a fact that you were trans¬ 
mitting on the Baker channel? A Yes. 

Q And do you know the frequency of the Baker chan¬ 
nel? A Yes. The frequency is 126.18. 


392 A 


Q And did yon—can you tell ns where the selector of 
that channel is located in the cockpit of the P-38? A In 
this particular P-38 it was a selector box in the right side 
with automatic push buttons. They select the frequency. 

Q And did you select the 126.18 frequency, or 

1129 was it already set at that when you got in? A 
This morning it had been tested by all the mechan¬ 
ics, with the tower. It was set, I remember. But it was— 

MR. DONOGHUE: I object to that, as to what he 
said was checked by Aubin and all the mechanics. 

THE COURT: The question is whether or not you 
had set the radio. In other words, whether or not you 
had selected the frequency. 

THE WITNESS: I did select it. 

THE COURT: You did? 

THE WITNESS: Yes. 

BY MR. BRESS: 

Q But by selecting, I understand you to say that you 
didn’t have to change the buttons, because it was already 
pushed down on the Baker channel? A Already pushed 
down, and I realized if it came back up it must be pushed 
down, so I was sure that the radio was on. 

Q Now, when you started to make your radio check 
with the tower, did you have to do anything with your 
amplifier or modulator or whatever you call it that con¬ 
trols the volume of your transmission and your reception? 
A Well, automatically we do that. We set the volume 
and raise up the volume so we can hear well to the tower. 

Q Did you set up the volume while you were 

1130 sitting there in front of the— A Probably I did. 
That is automatic. 

Q Where is that volume control device, whatever it 
be, with respect to the selector box in the cockpit? A 
This particular airplane had the volume control at the 
left side. It was a little lower. It was attached one 
span in the left side. It was in such a position that I 
couldn’t, at least it wasn’t easy to touch the volume con- 
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trol with the left hand. I had to reach the volume con¬ 
trol with the right hand through my hip in order to move 
it (indicating). 

Q Then you would state that it was to the left of 
where you were seated, and a little to your rear, so it 
would be difficult for you to get at it with your left hand 
and you would have to reach over with your right to get 
at it? A Yes. 

Q Now, you don’t know—remember whether any ad¬ 
justment was necessary on that volume control this morn¬ 
ing when you started to check your radio with the tower? 
A I don’t remember particularly, but automatically we 
do that. 

Q In any event, when you did check with the tower, 
the tower informed you they were hearing you well and 
you could hear them well? A Yes, 

Q All right, sir. 

1131 After that radio check will you tell us what, if 
any, other communication you had with the tower 
with respect to your proposed takeoff and what you did? 
A After I did check the engines, I called the tower again 
to request taxiing instructions. 

Q Was all this communication with the tower on the 
same frequency, 126.18? A The same frequency all the 
time. 

Q So we won’t ask you that question again, let me ask 
you if it is not a fact that all transmissions you had in 
this plane on November 1 from the time it was in front 
of the hangar until the time of the accident you were 
only on the Baker channel 126.18? A That is right. All 
the time on Baker channel. 

Q Now, will you tell us how you requested your taxi¬ 
ing instructions and whether or not you made that re¬ 
quest before you moved the plane at all? A After this 
radio check, I moved a little bit the airplane to another 
site in order to test the engines. I tested them carefully, 
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and I called to the tower requesting taxiing instructions. 

Q And when you called the tower requesting taxiing 
instructions, do I understand your engines were then 
running! A Yes. 

Q You had no difficulty hearing the tower! A 

1132 No. 

Q And did they respond promptly to your re¬ 
quest for taxiing instructions! A Yes. 

Q Did the tower say anything at all about not being 
able to clearly understand or hear you! A No, none at 
aU. 

Q What requests for taxiing instructions did you 
make! What did you say, and what did you hear back 
on the receiver! A I said, “Washington Tower, Bolivian 
P-38 on ramp north. Request taxiing instructions for 
takeoff.” Taxiing instructions, that’s all. 

Q What reply did you get, and how quickly did you 
get it! A They responded immediately. They an¬ 
swered immediately. 

Q What did they say! A They said, “Bolivian P-38 
cleared to taxi to runway 3.” Cleared to taxi to runway 
3. They gave me wind force and direction. 

Q Now, at the time you got that communication from 
the tower, in what direction was your plane headed! A 
My airplane was headed north, because I was testing the 
engines. However, the wind was more or less from the 
north and was a little bit strong. 

1133 Q When you test an airplane like that, do you 
generally face towards the direction from which 

the wind was coming! A You have to be facing more 
or less the direction of the wind. 

Q Is that why you turned your plane into the direc¬ 
tion of the wind, because you were testing your engines, 
and the wind was coming from— A Yes. 

Q After you got the taxiing instructions, where did 
you then go! A I began taxiing towards the south, in 
other words, towards the terminal. 
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Q All right. While taxiing towards the terminal and 
while taxiing beyond the terminal, did you have any fur¬ 
ther radio communications with the tower? A Yes. I 
remember when I was more or less in front of the tower 
somebody called and said, “Bolivian P-38 your radio is 
well,” or good, or some expression like that. I answered 
a short O.K., and I continued taxiing towards the south 
in order to get the taxiway for the landing strip. 

Q Well, that communication, then, from the tower 
while you were approximately in front of it had nothing 
to do with any instruction to you as to where you were 
to go or what you were to do? It was merely telling you 
your radio was all right? A That is right. 

1134 Q When you replied, did you say anything else 
other than O.K.? A No, just O.K. 

Q Did you understand that your prior authorization 
from the tower to that clearance, cleared to taxi to run¬ 
way 3, and they gave you the wind force and direction— 
A Yes. 

Q —permitted you to go to runway 3? A Yes. Per¬ 
mitted—at least they explained that you have to taxi to¬ 
wards the south in order to get to a certain runway. 

Q Let me ask you this: Before you got to runway 3 
did you have some other communication with the tower 
with respect to the runway you were to take off from? A 
Before I got there, you mean? 

Q Before you got to runway 3. A Yes. 

Q All right. Tell us what that next communication 
was, and where you were at the time. A I was taxiing 
—I remember I took the first taxiway to the left, and 
before starting to cross the runway 9 I stopped in order 
to watch for traffic, and I don’t remember, but there 
was some reason, because I stopped there, I don’t recall 
exactly what was the reason, but I was called by 

1135 the tower and they said that I could continue taxi¬ 
ing out to runway 3 or 36. 
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I remember I stopped there, and I continued taxiing 
across No. 3 runway and straight to the apron, the run¬ 
way 36, the end of runway 36. 

Q Now, there is some reference in your last few an¬ 
swers to using taxi strips in complying with these taxiing 
instructions. Would you take yourself from the north 
end of the field with the eraser of my pencil and trace 
yourself down to the place where you stopped before your 
takeoff? A (At the board:) I was more or less here, 
and I came taxiing here, and to this first taxiway up 
here, this runway, I stopped here. 

The tower called me and said to continue taxiing either 
to runway 3 or 36. 

I crossed No. 9, which is this, and I crossed No. 3, and 
came to this small apron which is south of the runway 
36, and I stopped more or less facing 45 degrees facing 
this way. 

I stopped and I tested again the engines in the airplane 
before takeoff. 

MR. GALIHER: May the record show that he has 
indicated a northeast heading at that point. 

MR. BRESS: Where he is stopped, checking his en¬ 
gines, that is correct. 

All right, Captain, thank you. 

1135-A (The witness returned to the witness stand.) 

BY MR. BRESS: 

Q In the course of that taxi trip down this taxi strip, 
at any time while crossing runway 9 or any time crossing 
runway 3 did the tower at any time tell you that you 
could not take off from runway No. 36 and that you 
should make a ISO degree turn? A No, sir. 

Q That is not a fact? A No, sir. 

Q You stated that the tower told you that you could 
use either runway 3 or runway 36? A Yes. 

Q Will you tell us whether or not it is a fact that 
the reason why you chose 36 is because having had on 
the previous occasion an abortive takeoff you wanted to 
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use the longest possible runway, and that is why you 
wanted 36 and not 3; is that correct? 

MR. GALIHER: We object to that, Your Honor. 

THE COURT: Well, he is in a position to cross ex¬ 
amine the witness if he wants to. 

BY MR. BRESS: 

Q Is that correct, Captain? A That is correct. 

Q Is there anything about that statement, as I 
1135-B put it—I know that is a very leading question— 
A That is correct, sir. However, I got in the 
other trouble while intending to take off on runway 36. 
I realize that I used all the way of the runway in order 
to avoid to go off, and I realized that this runway which 
I knew was the longest was exactly the runway I did 
require. 

In other words, I wouldn’t intend to take off in any 
other shorter runway than this. 

BY THE COURT: 

Q Well, what runway did you take off from? A On 
November 1, sir? 

Q Yes. A 36. 

BT MB. BRESS: ^ 

Q And a few days before that, when you—is that what 
you are referring to now that you had to go almost to 
the end of the runway—do I understand that is the occa¬ 
sion a few days before when you had an aborted takeoff 
with this P-38? A That is right, sir. 

Q And while trying to stop it you still had to run 
almost to the end of the runway? A That is right, sir. 

THE COURT: Well, of course, I want to interfere 
here. 

While you called the witness as an adverse witness and 
therefore you can cross examine, that does not 
1135-C mean you can lead him. 

MR. BRESS: The reason for that is, sir— 

THE COURT: I know what the reason is, but yon 
cannot lead him on a material matter. 
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BY MR. BRESS: 

Q Now, tell ns—whether or not your checkup, or your 
testing of the engines at that apron just this side of run¬ 
way 36, whether or not the engines performed properly 
then? A Yes. I checked out again the engines, and 
everything in the airplane was all right 

Q Will you tell us— 

JdR. GALIHER: Excuse me, Mr. Bress. 

At this juncture, may it please the Court, we respect¬ 
fully ask that the jury be told that all of this discussion 
and what took place between Captain Bridoux and the 
tower is in no way binding upon Eastern. We have not 
objected to that, because of course the United States of 
America is a party defendant and the defendant Bridoux 
of course is also a defendant. But it certainly seems to 
us that none of this is material or significant as far as 
Eastern Air Lines is concerned. 

MR. BRESS: It is part of the evidence we are offering 
as to all defendants, against Bridoux, Eastern and the 
United States. 

THE COURT: I think the most important 
1135-D thing is to get the man in the air, isn’t it? 

MR. BRESS: Pardon? 

THE COURT: The most important thing to do is 
get the man in the air. There is no question about him 
going up. 

MR. BRESS: But in order to avoid my calling him 
back on the witness stand I am asking him these ques¬ 
tions which will contradict some of the testimony the 
others will produce. 

THE COURT: Now, just a minute. 

MR. O’DONOGHUE: Well, Your Honor— 

THE COURT: Just a minute. 

Anything that happened with reference to his plane 
going in the air, there is no negligence predicated on that. 
The accident did not happen then. The accident hap¬ 
pened when he started to come down. 
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MR. BRESS: Yes, sir. 

THE COURT: That is when the accident happened. 
Let’s get to that. Do away with these preliminaries. 

MR. BRESS: Your Honor, Rule 36(b) says that a 
party may call an adverse party and interrogate him by 
leading questions and contradict and impeach him in all 
respects as if he had been called by an adverse party. 

THE COURT: I am familiar with the rule, but the 
interrogation you are now making of this witness is im¬ 
material. Let’s get him up in the air. 

MR. BRESS: He is almost up there now. 

1135-E THE COURT: All right, he is up there now. 

BY MR. BRESS: 

Q You took off from runway 36. Tell us what was 
your experience in the takeoff, and whether you went all 
right. A The takeoff was perfectly— 

TEE COURT: Excluded. Immaterial. 

We are not concerned with his takeoff at all. We are 
only concerned with his coming down. 

MR. BRESS: Well, if the Court pleases, I think that 
unduly restricts— 

THE COURT: I know you do, because you are pur¬ 
suing that inquiry. 

MR. BRESS: I would like to explain to you at the 
bench, why we are concerned with other things also. 

THE COURT: No. 

BY MR. BRESS: 

Q After takeoff what direction did your plane have? 
A After takeoff I was flying to the north. 

Q Did you encounter any difficulties after getting air¬ 
borne? A Right after, none. When I started shallow 
left turn, I intended to make a left turn, I got engine 
trouble in the right engine. 

Q Where was your plane at the time you developed 
engine trouble in the right engine? What was 
1135-F your altitude? A I was higher than 300 feet, 
higher than 300 feet. 
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Q And where was it with respect to the north end of 
runway 36? A I was over the river, more or less. 

THE COURT: I am very sorry, I do not think, Cap¬ 
tain, we can hear you. 

Now, the question was: Where were you in relation 
to the north end of runway 36? If you can identify run¬ 
way 36, will you please step to the photograph and point 
that out to counsel and the jury? 

THE WITNESS (at the board): This is runway 36. 
I took off in this runway. 

MR. O’DONOGHUE: Please speak up. 

BY MR. BRESS: 

Q Speak up. A This is runway 36. I took off on 
this runway. 

Q Where was your plane? Can you point to approxi¬ 
mately the location where it was when you said you de¬ 
veloped engine trouble in your right engine? A When 
I started my left turn, I must have been some place 
around the river here, on the river, over the river. 

THE COURT: Can you agree among counsel just 
exactly where that is on the photograph? 

MR. BRESS: I will try to state it. 

BY MR. BRESS: 

1135-G Q Will you point to it again, and I will try 
to describe it. A Here. 

MR. BRESS: The witness is pointing to a point in 
the Potomac River which is due east of the Pentagon 
Building. 

MR. GALIHER: And south of the 14th Street Bridge. 

MR. BRESS: Just three-quarters of an inch south 
of the southernmost of the three bridges. 

THE COURT: Which is the southernmost of the 
three bridges? 

MR. O’DONOGHUE: The railroad bridge. 

MR. BRESS: The railroad bridge and the two 14th 
Street Bridges. 
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MB. O’DONOGHUE: I don’t believe it makes much 
difference, but he moved his hand over a rather large area 
there. 

THE COUBT: Well, south of the railroad and the two 
14th Street Bridges. 

(The witness returned to the witness stand.) 

BY MB. BBESS: 

Q You said you were turning to the left? A Yes. 

Q Is that ’the required direction to turn when taking 
off from runway 3, by reason of the takeoff pattern in 
effect at that time? A Yes. 

1135-H MB. GALIHEB: I object. 

MB. BBESS: Bun way 36, I mean by my ques¬ 
tion. 

THE WITNESS: Yes. 

MB. O’DONOGHUE: I also object. This is no way 
to prove the rules, regulations or laws. 

THE COUBT: He may tell what he did. 

BY MB. BBESS: 

Q You bore to your left, you say? A Yes. 

Q What direction did you then continue to fly? A 
As I told you, I got the engine trouble and I was heading 
more or less to the north side of the Pentagon, to this 
place (indicating). And I decided to come back immedi¬ 
ately for landing. 

Q How long a flight had you contemplated taking that 
morning? A How long? 

Q How long a trip did you contemplate taking when 
you took off? A You mean what kind of trip— 

Q How long a flight. . Bid you intend to fly 15 min¬ 
utes, 30 minutes, or how long? A At least 30 minutes, 
testing. 

Q But the time you got to the Pentagon at the place 
you pointed out on the map, you had been in the 
1135-1 air how long? A About one minute. Not longer 
than one minute. 
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Q And you then made up your mind you wanted to 
come back to land? A Yes, to come in for a landing. 

Q What did you do then? A I came around the 
Pentagon to avoid flight over the Pentagon, came around 
and heading south I was coming parallel to the runway 
36 more or less. 

Q And while heading south would you show approxi¬ 
mately how far west your southerly direction was that 
you were flying at that time? A Should I show it? 

Q Yes. A (At the board:) Here is the pattern I 
followed, here. 

Q With respect to the west side of the Pentagon, what 
would you say would be the approximate distance that you 
were flying to the west of the Pentagon, when you turned 
south? A West of the Pentagon? 

Q Yes. When you turned to go south, at that time you 
were west of the Pentagon, is that correct? A Yes. 

Q I want to know how far west. A I was close to 
the Pentagon, less than a half mile. 

1135-J Q Is it a fact that when you took off and 
made your left turn north of the Pentagon, is it 
true that you continued west for six, eight or ten miles? 
A No, sir, it is not. 

MR. GALIHER: I object to that, Your Honor. 

MR. O’DONOGHUE: So do I. 

THE COURT: He may answer. He has called the 
witness as an adverse witness and under the rules he can 
interrogate him in that fashion. . 

BY MR. BRESS: 

Q Now, Captain, when you started in a southerly di¬ 
rection west of the Pentagon, as you have described, did 
there come a time while flying south that you contacted 
the tower, to tell them the trouble you were having? A 
Yes, I called the tower when I was, I’d say, more or less 
abeam to the tower from my wingtip, my left wingtip. 

Q All right. Would you illustrate to the jury by 
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pointing, where your point was which yon say was abeam 
of the tower when you called the tower to report your 
trouble? 

Will you go down there and mark it? A (At the 
photograph:) Well, here is the tower, and I was in this 
direction. I was here. I called to the tower. 

Q Well, that is a wide pencil. I would like you to 
use the eraser part to point to approximately 
1135-K where you were when you called the tower. A I 
was here. 

(The witness returned to the witness stand.) 

BY MB. BBESS: 

Q All right. And how far west of the tower would 
that point be? A West of the tower it must be be¬ 
tween one and a half to two miles. 

THE COTJBT: We will suspend for the morning re¬ 
cess. 

You may step down sir. 

Those in the courtroom remain seated until the jury 
leaves the room. 

The jury is given the repeated caution, which there is 
no necessity for me to repeat. You have heard it. 

(Thereupon a short recess was taken. The following 
then occurred:) 

1136 MR. O’DONOGHUE: May we approach the 
bench a minute? 

(At the bench:) 

MR. O’DONOGHUE: In effect what I want to do is 
reiterate my objection to the examination in this respect: 
I realize, of course, that it is perfectly proper to call 
an adverse witness and cross-examine him, and that in¬ 
volves some leading, perhaps. 

THE COURT: More than that; the rule provides for 
it. 

MR. O’DQNOGHUE: Yes, of course; but that, it seems 
to me, is with regard to evidence against or in favor, or 
what not, of that particular defendant. I do not think 
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it is permissible to prove or attempt to prove yonr case 
against other defendants by leading questions of another 
adverse witness. 

THE COURT: We took care of that after the original 
objection was made. You made an objection. I do not 
know what immediately transpired after that. Then Mr. 
Galiher stood up and said that he wanted to make abso¬ 
lutely certain that nothing that was being elicited by this 
witness was binding on Eastern Air Lines. Then I told 
Mr. Bress he was not to lead on material matters. Then 
the matter was pursued a little bit further, and my recol¬ 
lection is that I said this is all immaterial; let us get him 
up in the air. 

MR. O’BONOGHUE: Yes, I realize that. 

THE COURT: I do not think there is a single 
1137 bit of materiality to it. I am only concerned with 
materiality and relevancy. I do not think that any¬ 
thing that transpired is important at all until the man 
started coming down. 

MR. O’DONOGHUE: I am not attaching any import¬ 
ance to what has been said. I am just talking about the 
method and projecting that into the future. 

THE COURT: What I am saying now again is this, 
and not only did I say it, I said it from the bench so that 
the jury would get the point of view of the Court. I did 
not tell the jury categorically it was not a point; I made 
it plain that T viewed it as unimportant, and I think the 
Court made that clear. I did not say it in the way of an 
elliptical discussion. 

MR. AHEARN: I think what Mr. O’Donoghue has in 
mind is this. It is my concept of the rule Mr. Bress has 
quoted, and which Your Honor knows about, and we all 
know about, that, first of all, Mr. Bress has to test the 
witness by an ordinary question to see if that will elicit 
the answer. He can lead the witness, but he cannot testi¬ 
fy for the witness, even an adverse witness, and place a 
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whole state of facts in a question and ask the witness, 
“Isn’t that so?” unless he has already shown before that 
the witness won’t give him that kind of answer. 

THE COURT: I think that is the nature, purpose, and 
effect of the rule. 

1138 MR. AHEARN: I do not think he has done 
that 

THE COURT: But I have indicated my views with 

respect to it. Let us proceed. 

• • • • 

MR. BRESS: There is one other matter. I disagree 
with Mr. O’Donoghue and Mr. Ahearn on the right 

1139 to cross-examine an adverse witness. We have 
many cases— 

THE COURT: They do not quarrel with you on that 
at all. 

MR. BRESS: If they do not quarrel with me on it, 
then it becomes a question of what constitutes a leading 
question. 

THE COURT: No; what constitutes cross-examina¬ 
tion. 

MR. BRESS: Yesterday Mr. O’Donoghue and Mr. 
Galiher testified all afternoon with respect to one witness. 

MR. BURKE: If anybody testified, he testified all the 
time. 

MR. BRESS: That was not cross-examination, either. 
They made speeches and then said, “Isn’t that a fact?” I 
haven’t been doing that. 

MR. BURKE: If you haven’t, we must have been 
dreaming. 

THE COURT: It is dead. You have amortized it. 
The cause of death is unknown. I will be guided by the 
activities of the living from now on. 

V 

• • • • 
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1141 MR. BRESS: May I proceed? 

THE COURT: Yes. 

BY MR. BRESS: 

Q Captain, when we took the recess, you had fixed 
your position abeam of and west of the tower when you 
had your first radio communication after takeoff. I will 
get back in a moment to what that communication was. 
I would like to ask you whether or not you had pulled 
your wheels up prior to that point. A Yes. Right after 
takeoff I raised up the wheels. 

Q What speed is it necessary to attain on the ground 
to get airborne in a P-38? A The P-38 could be air¬ 
borne at about 100 miles, but it is necessary to reach 130 
minimum, just in case you have any trouble or anything. 

Q You get to 130 in your takeoff, and what was your 
altitude when you pulled your wheels up? A Right after 
you get the safest speed so you do not stall your 

1142 airplane, you raise it right immediately. I said 
the takeoff was normal, which means after takeoff 

I raised the wheels. Everything was going well. 

Q When you say you developed engine trouble in the 
right engine, vrould you describe to the jury what kind 
of trouble that was? Did the engine fail on you, did it 
stop, or what? A The right engine lost its power. In 
other words, it went down. The propeller was not turn¬ 
ing so fast. The power went down. Of course, it made 
me waver to the right. I tried to turn to the left. I had 
to stabilize. 

Q Stabilize, you mean? A Stabilize, which is a little 
harder than another airplane in this particular airplane, 
and I was trying to stabilize because the power, as I told 
you, went down, and to regain it again. It was very hard 
to control the airplane. That was the kind of trouble I 
had right after the takeoff. 

Q When you were at the point west of the tower and 
abeam of the tower, what communication did you have 
with the tower? A I called to the tower and I re¬ 
ported my trouble, requesting landing instructions. 




Q I would like to get pretty accurately, if I 

1143 can, from you exactly what were the words of your 
transmission. A My transmission was this: 

“Washington Tower, this is Bolivian P-38. I got en¬ 
gine trouble. Request landing instructions, please,” as 
far as I remember now. 

Q “I got engine trouble. Request landing instructions, 
please”? A That is right. 

Q Is it not a fact that the word “please” is an unusual 
word to use in a communication to a tower? 

MR. AHEARN: I object. 

THE COURT: It is stricken. 

BY MR. BRESS: 

Q When you made that communication to the tower 
what was your altitude at that point? A I was climbing 
constantly. I do not know exactly what altitude. It 
might have been more than 2000 feet. 

Q How much? A More than 2000 feet. 

Q And you were still climbing? A Yes, still climb¬ 
ing, in order to get safer altitude. 

Q Is the reason for climbing after having en- 

1144 gine trouble so that if the engine trouble should 
become worse and you have one engine only that 

you may need higher altitude in order to get in safely? 
Is that correct? A Yes. 

MR. O’DONOGHUE: I object. That is purely leading. 
THE COURT: I think so. 

MR. O’DONOGHUE: And I ask that the question and 
answer be stricken. 

THE COURT: It may be done. 

MR. BRESS: Of course, I have not voiced any ob¬ 
jection or response to the objection. 

THE COURT: Well, I assume you have. 

MR. BRESS: Yes. 

THE COURT: And the record so indicates. 

MR. BRESS: I stated at the bench my reasons. 

THE COURT: The record so indicates. 
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by ;mr. BRESS: 

Q Your plane was in a climbing attitude at the time 
of this communication? A Yes, sir. 

Q If you were requesting instructions for landing, will 
you tell us why you were still climbing? A Because I 
wanted to get a safer altitude, to keep closer to the field, 
so I can reach the field from any position if any other 
engine trouble developed; for instance, in the other 

1145 engine. 

Q After making your communication while you 
were west of and abeam of the tower and while still 
climbing, will you tell us in which direction your plane 
continued? A My plane was flying at that time toward 
the south, and the tower did not answer. However, when 
I did not get an answer, I decided to circle around the 
tower so they could see me just in case I had any trouble 
with the communications system or so, and I turned to the 
left. 

Q Where did you make your left turn? A You want 
me to show on the plat? 

Q Yes, please. A More or less here (indicating). I 
began to turn to the left and towards the airport, in this 
case easterly direction. I continued circling so they could 
see me. 

MR. GALIHER: Excuse me, Mr. Bress. May the 
record show the direction he has just indicated, if you 
please, sir? 

MR. BRESS: From the point abeam of the tower, he 
has drawn a semicircle going south, extending just south 
of the airport, and continuing northerly around the north 
side of the airport. 

MR. GALIHER: Well, continue going east first before 
starting north. You do not mean east? 

1146 MR. BRESS: I said he made a semicircle from 
his. position west of the tower to a point south of 

the tower going north. He had to be going east. 
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* MR. AHEARN: Counter clockwise, isn’t that correct? 

MR. BRESS: Counter clockwise, that is correct. 

BY R. BRESS: 

Q Is that called left-hand traffic? A Yes. 

Q Is that the established traffic— 

► MR. GALIHER: I object to that. Counsel is attempt¬ 
ing repeatedly to go into matters which he knows he 
should not go into. 

► MR. BRESS: I do not— 

MR. GALIIHER: I respectfully ask the Court not 
only that he strike the question and answer, but that 
counsel be requested to refrain from doing that. 

MR. BRESS: Mr. Ahearn piped up with the sugges- 

^ tion “counter clockwise.” 

THE COURT: Let us not descend to the vernacular 
and characterize what Mr. Ahearn did in that manner. 

^ The only days of piping were in the days of the old Navy. 

The witness testified that he went into what he called 
the left-hand pattern. Let us leave it there. 

MR. BRESS: This witness has not testified, in con- 

► nection with the point raised by Mr. Galiher, that 
1147 it was in a left-hand pattern. He was making a 

left-hand turn. 

THE COURT: Left-hand turn. All right. Let us 
leave it that way. 

BY MR. BRESS: 

Q Captain, from the time that you were west of the 
airport and abeam of the tower, when you made this trans¬ 
mission to the tower you state that you did not get an 
answer, and therefore you made vour turn to the east. 
Where was your plane in the path that you have just 

* pointed out on the photograph when you did get a re¬ 
sponse from the tower? A As I remember, I was be¬ 
tween Bolling and Washington; in other words, east of 
the tower towards here, when they called me (indicating). 

Q Keep your finger there, will you, and I will try to 
describe the point when you got this call from the tower. 
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At a point over Potomac River, between National and 
Bolling, at about abeam east of the tower. Is that ap¬ 
proximately correct? A That is right. 

Q All right. A Still in turn. 

Q Still turning. What was your altitude at the time 
you were at this point abeam east of the tower when you 
got the response from the tower? 

1148 MR. O’DONOGHTJE*. I suggest that towers do 
not have beams and nothing can be abeam of it. 

The tower might be abeam of his ship if he is headed 
north and south. Then it should be spoken of in that 
way and not as the question is asked. I think the ques¬ 
tion is therefore improper. 

.MR. BRESS: I would think Mr. O’Donohue’s observa¬ 
tion is entirely incorrect. 

THE COURT: Then reframe the question. 

MR. BRESS: Entirely incorrect. 

THE COURT: You think it is entirely incorrect? 

MR. BRESS: Yes, because the witness— 

THE COURT: I have heard the question. The wit¬ 
ness is testifying as to where the tower was abeam of 
him; is that it? 

MR. BRESS: That is correct. 

THE COURT: He may answer. 

BY MR. BRESS: ' 

Q Go ahead. If there is any question of what “abeam” 
means, in the sense in which you used the word “abeam,” 
you used it once when you were west of the tower abeam 
of it. Now we are talking about a position east of the 
tower abeam of it. What do you mean by the word 
“abeam” of it? A We use, especially in aeronautical 
language, that word “abeam” or “wingtip”; in other 

1149 words, 90 degrees aligned through the wing tip to 
a certain point. 

Q When you were at that point which we will briefly 
call abeam of the tower to the east and over the river, my 
question was, What was your altitude at that time? 
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MR. O’DONOGHUE: I object to that. He speaks of 
things being abeam of him, not his being abeam of some¬ 
thing else. 

MR. BRESS: That is tweedledee and tweedledum. 

MR. O’DONOGHUE: Oh, is it? 

THE COURT: Let us have a second of silence. 

All right, you may answer. Go ahead, Captain. A As 
I remember, mv altitude was about 3500 feet. 

BY MR.*BRESS: 

Q What was the communication on your radio that 
you heard at that point? A The communication was 
more or less this: 

“Bolivian P-38, you were requesting landing instruc¬ 
tions.” 

I said, “Yes, because I got engine trouble.” 

He said, “Land 2 on Runway 3.” 

They gave me force and wind direction, altimeter set- 
ting, and the time, and I answered: 

“Bolivian P-38, Roger.” 

When this communication was taking place, I 
1150 remember I was still flying turning around the 
tower. Probably the communication was accom¬ 
plished or finished when I was at some point northwest 
of the tower (indicating). 

Q The communication started at the point which you 
previously indicated abeam. W^hen this communication 
was completed, as I understand it, you were still proceed¬ 
ing in the left-hand turn and you were then northwest 
of the tower when it finished ? A That is right. 

Q And you said, “Roger.” How did your path then 
continue? 

Before I ask you that: At this point, at the conclusion 
of this communication, when you were northwest of the 
tower, what was your altitude at that time? A As I told 
you, it might have been a little less than 3500 feet, be¬ 
cause I remember there was a slight layer of clouds, and 
I wanted to vrork below the clouds. I did not want to go 
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above them. There were many broken clouds. It was 
not a complete layer of clouds; it was a thin layer of 
clouds, I remember. 

Q Then, do I understand that your altitude was 
3500 feet when you were east of the tower and abeam of 
it, when this communication started, and from that point 
up until the point the communication finished, when you 
were northwest of the tower, you did not climb 

1151 any but continued at about a level flight! A As 
soon as I received the authorization for flying pat¬ 
terns for landing, I resolved to circle once more around 
the tower, losing altitude so I could intercept the traffic 
pattern more or less at the altitude prescribed. 

Q I see. What is that altitude to intercept the pat¬ 
tern? 

ME. GALIHEK: I object to that, Your Honor. 

THE COUBT: Sustained. 

ME. BEESS: Only temporarily, Your Honor? 

THE COUET: Well, with the understanding -that we 
reached at the bench generally. 

BY ME. BEESS: 

Q At this point may I ask you whether at any time 
on this day your plane was at an altitude in excess of 
3500? A No, sir; at any time. 

Q When you were at this point at an altitude of 
3500 northwest of the tower, you stated that you con¬ 
tinued to circle. Will you now take up the point north¬ 
west of the tower and show us what circle you made and 
when you stopped? A I was more or less northwest 
of the tower circling, and I continued circling once 

1152 more around the tower (indicating). 

Q You did it just then twice. What do you 
mean? From that point northwest of the tower? A 
From that point I made once more one 360-degree turn. 

Q One 360-degree turn. During that second 360-de¬ 
gree turn were you descending? A I was descending 
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constantly. From this point my descent was constantly 
until the point of the collision. 

Q Now, I have got to take it step by step. I would 
like to know, in the second 360-degree turn around the 
field, beginning northwest of the tower at 2500 feet, when 
you completed that circle and were back at that point, 
what was your altitude upon completion of the 360-degree 
turn? A It must be about 2400 feet; something like 
that. I am not sure, but I know I was at least or about 
1000 feet below my oridinal altitude. 

Q In that circle of the field you believe that you de¬ 
creased your altitude by a thousand feet? A Yes, about 
that. 

Q How long did it take you to make that circle of 
the field? A It might take me a little less than two 
minutes. 

Q And at what speed were you going when you 
1153 were making that circle of the field? A When I 
started to descend at that point I reduced the 
speed to 150 miles per hour. 

Q I did not ask you before, but I think this is as good 
as any time to bring it out. On your first circle of the 
field you took off, came north of the Pentagon, came 
south, and made one circle of the field. What was your 
fastest speed at any time from takeoff until you com¬ 
pleted this first circle? A My speed was about 175 or 
180 miles. That is the maximum. 175—something like 
that. 

Q Now, when you completed the circle the first time 
was it that you reduced it to 150 or when you completed 
the circle the second time? A When I was northwest 
of the tower, after I had received the clearance for land¬ 
ing, I reduced the speed and I made another 360-degree 
turn around the tower, losing altitude. 

Q Your speed was reduced to 150 when you started 
your descent? A That is right. 
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Q And that starting of the descent was the beginning 
of your second circle, and in that second circle you 
reduced your altitude approximately 1000 feet, at ap¬ 
proximately 150 miles an hour? A That is right. 

1154 Q All right. Now we are back to a point north¬ 
west of the tower in the completion of your second 

circle of the field, at an altitude of about 2400 feet. Will 
you tell us where you went from there? A In my 
circling around the tower I was watching the runway in 
use so I could roll off my turn in order to fly parallel to 
the runway in use and fly in that direction until I inter¬ 
cepted the downwind leg of the traffic pattern. 

Q Before you leave that, you say you were watching 
in order to fly parallel to the runway in use. Now, flying 
parallel to the runway in use is the standard direction in 
which to fly a downwind leg; is that correct? 

MR. AHEARN: I object. 

THE COURT: He can tell only what he was doing, 
not whether it is standard or not. A I said I did that 
in order to roll off parallel to the runway in use. How¬ 
ever, I had been cleared to land on Runway 3. I was to 
fly parallel, but in the contrary direction of Runway 3, 
which is more or less 220 or 210 degrees, to intercept the 
downwind leg, which is more or less south—to intercept 
the downwind leg. Do I make that clear? 

BY MR. BRESS: 

Q Yes. Now, the downwind leg as you used it 

1155 then, as you flew it, was parallel to Runway 3; is 
that correct? A Well, the downwind leg at Wash¬ 
ington National Airport is more or less south. 

Q And when you continued from that point northwest 
of the tower at about 2400 feet, did you continue then to 
fly south; and if so, how far west of the field w^ere you 
when you were flying south? A You mean after I inter¬ 
cepted already the downwind leg? 
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Q No. You take us from that point northwest of the 
airport to where you intercepted the downwind leg. A 
Do you want me to show on the chart? 

Q Yes. A I said I turned once more around the 
tower and I rolled off my airplane in order to fly parallel 
and in the contrary direction of Runway 3. 

Q And did you fly in that parallel direction, and for 
how long? A I flew some time until I intercepted the 
downwind leg. 

Q Where did you intercept the downwind leg with 
respect to the southern border of the airport? A It is 
really hard to say, but anyway, I might be about 2 miles 
west of the end of the field. 

1156 Q I mean in a northerly-southerly direction 
would you be at a point about even with the south 
end of the airport? A About even with the end of the 
airport, but west of it. 

Q At that time did you make a correction to the left 
to fly more southerly than southwesterly? A That is 
right; made the correction to the left in order to fly south 
on downwind leg. 

Q Up to that point, when you intercepted the down¬ 
wind leg about 2 miles of the airport and about even with 
the south end of the airport in a northerly-southerly di¬ 
rection, did you see what plane it was that was No. 1 to 
land ahead of you? 

MR. GALIHER: I object to that, because he would 
have no way of knowing that, on his testimony. 

MR. BRESS: Let him tell his story. 

THE COURT: That question I will exclude, because 
there is no testimony that this witness was aware of 
the fact that there was another plane ahead of him that 
was going to land ahead of him. 

MR. BRESS: The witness— 

THE COURT: I do not care to argue the point, Mr. 
Bress. I think the objection is well taken. 



416 A 


BY MR. BRESS: 

1157 Q Were you told at the time of this last com¬ 
munication, at the time you referred to at the 

tower when you requested landing instructions, that— 

THE COURT: I do not want counsel to testify. 

MR. BRESS: May I approach the bench and call 
Your Honor’s attention to what the witness has already 
testified to? 

THE COURT: No. You may go over his testimony by 
asking the same question that you asked previously that 
you are aware of. 

MR. BRESS: I may be in error— 

THE COURT: Now, if you are in error, do not ask 
the question. 

MR. BRESS: Your Honor, I did not mean to say I 
was in error, but I did not want to tell the witness that 
what I was saying was correct. 

THE COURT: Well, all right. 

BY MR. BRESS: 

Q Is it a fact that the communication that you have 
testified to here from the tower when you were east of 
the tower— 

THE COURT: Mr. Bress, why not ask him what com¬ 
munication he received from the tower at the time he 
was east of the tower when he received one? That is the 
way to handle that. 

1158 * BY MR. BRESS: 

Q Did you hear that, Captain? The Court wants 
you to tell again what was the communication that you 
received after you had requested landing instructions and 
at the time when you were east of the tower over the 
Potomac at the point you have described. A The tower 
said, “Bolivian P-38, you are requesting landing instruc¬ 
tions?” 

I said, “Yes, because I have got engine trouble.” 

And they said, “Land 2 on Runway 3.” 
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They gave me the wind force, direction, altimeter set¬ 
ting, and time, but did not mention any other plane. 

Q They told you to land 2 on Runway 3? A That is 
right. 

Q Land 2 on Runway 3. You knew what that meant, 
didn’t you! A Yes, sir. 

Q Will you tell us what it means! A To land 2— 

Q Mr. O’Donoghue objects. Just a moment. 

MR. O’DONOGHUE: He can’t testify to what some¬ 
body else meant. He can testify to what he means here. 

THE COURT: I think so. 

MR. O’DONOGHUE: That is the question. 

THE COURT: We do not adjourn, gentlemen, 
1159 for 25 minutes. 

BY THE COURT: 

Q What did it mean to you, if anything! A That I 
was going to land behind another airplane, but the air¬ 
plane was not mentioned. 

BY MR. BRESS: 

Q What kind of plane was not mentioned! A No 
kind of plane was mentioned. 

• • • • 

1161 MR. BRESS: May we come to the bench! 

THE COURT: Yes. 

(At the bench:) 

THE COURT: What is this! 

MR. BRESS: There is in the courtroom a man who 
currently works in the tower. He works with the tower 
men, many of whom will testify in this case. It was 
called to my attention. So I requested my associate to 
tell the representative of the United States Attorney’s 
office we would prefer—since he works with those people 
—he not be sitting in the courtroom, since a lot of the 
testimony will be contradictory of what those men will 
say. 

THE COURT: Is he going to be a witness! 
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ME. BRESS: He is not going to be a witness; but 
be works with those men. 

THE COURT: How can I exclude him? He is not 
in contact with the witnesses, and the witnesses are ex¬ 
cluded. 

MR. BRESS: He will be in contact with the witnesses, 
I assume, when he goes to work tomorrow. 

THE COURT: You mean he might regale to them? 

MR. BRESS: Discuss with them about what took 
place here today. And I don’t think that is consistent 
with the rule on witnesses. 

THE COURT: Have you any suggestion? 

1162 MR. O’DONOGHUE: The reason he is here is 
not for any such purpose. But he is in charge of 
the operation of the tower. 

THE COURT: He is not operating the tower from 
here. 

MR. O’DONOGHUE: Maybe not; but he perhaps can 
be an expert observer for suggesting what should be 
developed. 

THE COURT: You mean an expert observer for you? 

MR. O’DONOGHUE: Yes, for our benefit, so he can 
suggest various matters that I might examine into, and 
so forth. After all, I am not an expert on the subject. 

MR. BRESS: I can understand, if we were putting 
people on to testify about tower operations. But the 
witness on the stand now is merely telling about commu¬ 
nications from the tow^er. 

THE COURT: I wouldn’t exclude him under those 
circumstances. He is a member of the public, as far as 
he is concerned. 

MR. O’DONOGHUE: You have various members of 
your office here. How do we know they don’t communi¬ 
cate what has been said by witnesses on the stand to 
prospective witnesses? 

MR. BRESS: I assume they don’t do that. 
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MR. O’DONOGHUE: Let us assume he wouldn’t do 
it, either. 

MR. BRESS: He works closely with those 

1163 people, Your Honor. 

THE COURT: • * # 

While you are here, with reference to Rule 43-B, I 
think your interpretation of the rule is probably incor¬ 
rect. This is an opinion by Judge Maris, of the Third 
Circuit, in the case of Moyer v. Aetna Life Insurance 
Company, 126 Federal (2d) 141. I haven’t had an op¬ 
portunity to examine this as closely as I would like to 
from a factual point of view. I have no law clerk; so I 
ran the annotations down and came up with this. This 
is presumably the most important commentary in the 
matter. In this case— 

“The plaintiff brought suit upon two policies of life 
insurance issued by the defendant upon the life of Charles 
Moyer, the plaintiff’s husband. Each of the policies 
provides for benefits including waiver of premiums in the 
event of total and permanent disability. Premiums were 
paid to August and October, 1929, respectively, but none 
thereafter. The insured died August 16, 1931. Suit was 
originally instituted for the face amount of the policies 
as death benefits. The defense was that the policies 
had lapsed because of failure of payment of premium. 
The plaintiff amended to include claims for disability 
income from September, 1927, and waiver of unpaid 
premiums. The defendant denied that the insured 

1164 was disabled and that evidence of disability was 
received by it and contended that the amendments 

were improperly allowed because the statute of limita¬ 
tions had run.” 

The case was tried twice. At the first trial the .jury 
returned a verdict for the plaintiff. And then a motion 
non obstante veredicto was denied and the defendant ap¬ 
pealed. 
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At the second trial there was a verdict for a substantial 
amount of money. The district court refused the de¬ 
fendant’s motion for judgment non obstante veredicto and 
for new trial. And it is from that second case that the 
appeal was taken that I am discussing now. 

The points relied upon by the defendant for new trial 
deal with alleged errors of the trial judge in his rulings 
upon evidence and in his charge to the jury. 

“The insured was in the Geisinger Memorial Hospital 
at Danville as a patient between December 7th and De¬ 
cember 19, 1928. Dr. C. E. Ervin, who was chief of the 
medical department of that hospital, was in charge of 
the insured’s case. Both parties subpoenaed Dr. Ervin. 
Upon his direct examination by the plaintiff he testified 
as to the entries which he made in the insured’s hospital 
records, which entries consisted of a list of diseases from 
which the insured suffered at the time. The de- 
1165 fendant cross-examined as to the extent, prescribed 
treatment and prognosis of each of those diseases. 
The defendant then sought to elicit from the witness his 
opinion as to the then ability of the insured to perform 
the usual duties of a proprietor of a restaurant. The trial 
judge refused to permit this line of cross-examination. In 
this we find no prejudicial error. 

“Subject to enlargement within the discretion of the 
trial judge in special cases the rule in the Federal courts 
is that ‘a party has no right to cross-examine any witness 
except as to facts and circumstances connected with the 
matters stated in his direct examination. If he wishes to 
examine him as to other matters, he must do so by mak¬ 
ing the witness his own, and calling him as such, in the 
subsequent progress of the cause.’ ” And cases cited. 

“This limitation upon the scope of cross-examination 
was first enunciated by Chief Justice Gibson in Ellmaker 
v. Buckley”—presumably a Pennsylvania case. 

“Although the rule has been the subject of vigorous 
attack as being unsound in reason and without justifies- 
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tion in history and has been to some extent modified in 
Pennsylvania, the state of its origin, it continues 

1166 to be the rule in the Federal courts.” 

So much from the standpoint of history. This is 
the part with which we are concerned: 

“This seems clear from the history of the formulation 
of the Federal Rules of Civil Procedure, 28 TJ.S.C.A. fol¬ 
lowing section 723-C. In the preliminary draft of the 
rules published in April, 1937 by the Advisory Committee 
appointed by the Supreme Court proposed Rule 44-B 
provided, inter alia, ‘When a party calls a witness and 
examines him as to some of the issues, an opposing party 
may cross-examine the witness upon all the material and 
pertinent issues of the action; but if the witness is an 
adverse party the cross-examination shall be limited to 
the subject matter of his examination in chief. • * •’ ” 

We are not in that stage here; but listen to this. I 
don’t think it is too important, but I just thought I would 
call your attention to it— 

“In the final report of the Advisory Committee made 
in November, 1937, proposed Rule 44 included the pro¬ 
vision that ‘Except as stated in the last preceding sen¬ 
tence, any witness called by a party and examined as to 
any matter material to any issue may be cross- 

1167 examined by the adverse party upon all matters 
material to every issue of the action.’ 

“The Supreme Court, however, rejected these proposals. 
The only reference to the subject in the rules as adopted 
is in Rule 43-B which provides that an adverse party”— 
which is what we are doing here—“or officer, director or 
managing agent of an adverse corporate party called by 
the other party ‘may be cross-examined by the adverse 
party only upon the subject matter of his examination in 
chief.’ 

“By its failure to promulgate the rule proposed by the 
Advisory Committee the Supreme Court indicated that 
the historic limitation upon the scope of cross-examination 
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to the subject matter of the direct examination is still to 
be enforced in the federal courts.’ ’ 

That doesn’t resolve the problem raised here, except 
that it lays this situation open in sort of an adverse way. 
You object to interrogation of the witness Bridoux by 
counsel for the plaintiff. But have in mind, if you do 
that, by virtue of claiming the right, you are then limiting 
yourself in the matters that you may interrogate him 
with respect to, unless you call him as your own witness. 
Do you follow me? 

1168 So I would intrude myself to this extent, that 
probably the better thing to do would be to let him 
tell his story, subject, however, to the limitations that 
you are not to do the telling for him. That is extremely 
difficult, and is the most important part of a case. I 
don’t say this out of a vast amount of experience, but 
certainly the last ten years here. The difficult thing is 
not cross-examination, but direct examination so that 
you won’t appear to be leading the witness and putting 
words in his mouth. 

MR. BRESS: The rule approximately says on my di¬ 
rect examination of this witness that I may proceed as 
though it were cross-examination. 

THE COURT: That is right. That is what the rule 
says. But the rule doesn’t say anything about the matter 
of leading questions with respect to matters that are ma¬ 
terial. We know what the rule is with respect to leading 
questions generally. You can ask a leading question, if 
your name is John Jones, and something of that character. 
But I don’t think you can ask a question, because of the 
freedom the rule gives you, which amounts to counsel 
testifying. 

MR. BRESS: I think the use of the term “leading 
questions” in the rule has reference to material and sub¬ 
stantive issues in the case. 
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THE COURT: Maybe so. But in any event I 

1169 am going to limit it as I think it ought to be 
limited under the circumstances when the matter 

arises. And I want you to be aware of the fact, and you, 
Mr. Galiher, that what is sauce for the goose is sauce 
for the gander. 

MR. O’DONOGHUE: I appreciate it. 

Our situation is essentially this, Your Honor, that it 
may be all right to cross-examine in somewhat a leading 
fashion; but I don’t think that that means that the way 
is opened up, by leading him and cross-examining him, 
to try to use that witness as your own witness, to put the 
blame on one of the other defendants. 

THE COURT: Certainly it isn’t the purpose of cross- 
examination to ascertain the truth of the witness’ story. 
That may be the end result. 

MR. O’DONOGHUE: I can’t object to cross-exami¬ 
nation, even if it has that result. But I think I can very 
definitely object to leading, with that purpose and with 
that result. 

THE COURT: All right. I thought I would mention 
it to you, because it sort of works on both sides of the 
street. 

MR. BRESS: May I mention to Your Honor, I have 
had occasion in connection with this case over the week¬ 
end to make a very thorough study of Rule 43-B. And 
there is, in addition to what Your Honor read in 

1170 Judge Maris’ opinion, an opinion in the District 
of Columbia which says that where a party cross- 

examining a witness goes beyond the scope of the direct 
examination, he may, with permission of the court, go 
beyond that scope by declaring that for the purpose of 
those questions he makes that witness his own. 

THE COURT: I am going to say here and now cate¬ 
gorically that I am not going to inhibbit counsel on 
either side from trying to ascertain the truth, as this 
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witness presumably views it, from the standpoint of his 
observation and experience. 

MR O’DONOGHUE: Of course, Your Honor, the dan¬ 
ger really doesn’t exist, as I see it, because each of the 
defendants I suppose can be considered adverse to one 
another. And so it doesn’t make any difference on cate¬ 
gory. 

THE COURT: I merely show the state of the situa¬ 
tion, because it is one of those things. It is just like my 
trying a case involving the United States as a judge 
without a jury. I don’t think the Tort Claims Act ever 
envisioned such a thing, and yet this is the second one 
of those things I am in, and it ought to be corrected. I 
don’t say the Supreme Court is wrong from the stand¬ 
point of law; but the Supreme Court hasn’t got the prac¬ 
tical approach to the thing we have. It is very well for 
me to look at it with a sort of panoramic eye and say I 
can see it without any difficulty. But it is the man in the 
trench who sees the difficulty, and the man on the 
1171 bench is left high and dry at the moment. 

(Counsel having returned to the trial table:) 

Whereupon 

Erick Rios Bridoux 

returned to the stand and was examined and testified 
further as follows: 

Direct Examination (Resumed) 

BY MR. BRESS: 

Q Beginning at the point where you were proceeding 
from a point northwest of the tower, in the direction 
parallel to runway 3, as you testified, beginning with an 
altitude of 2400 feet and descending, in order to inter¬ 
cept your downwind leg— 

Do you follow me? A Yes, sir. 

Q Have I restated correctly what you testified to? 
A Yes. 
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Q While you were on that portion of your flight, what 
I would like to know is was it then or was it thereafter 
that you observed some other plane land. A I said it 
was from that position, northwest of the tower in order 
to intercept my downwind leg, I saw the airplane in final 
approach. 

Q What kind of airplane was it, and where was 

1172 it? A It was a C-60 Lockheed, or a C-45 Beech- 
cra'ft—either one. 

Q And are those planes similar in appearance? A 
Yes, they are very much alike. 

Q And is the distinctive feature about them that they 
have twin rudders? A Yes, that is one of the main 
things. 

Q Where was your position? Had you yet intercepted 
the downwind leg, or you had not, when you saw this. 
Lockheed or Beechcraft? A May I show on the chart? 

Q Yes. A Flying from this position, as I said, I 
was northwest more or less of the tower— 

Q I can’t hear you. A I was more or less northwest 
of the tower, and I rode off for the turn in order to fly 
parallel to this runway, in order to intercept the down¬ 
wind leg; and I saw one airplane coming on final ap¬ 
proach, and I realized that that was the reason that I 
was No. 2 to land. 

0 How close was No. 1 on final approach to the south 
end of the field? A It seems to me that is hard to say 
how close he was. In fact, I couldn’t realize if the air¬ 
plane was going to land on 36 or No. 3 runway. 

1173 However, you don’t know whether the airplane is 
going to make the S turn or go straight ahead. I 

didn’t realize which one he was going to. 

Q What was there about the approach of that plane, 
which you called in final approach, which indicated to you 
that it was coming in for a landing? A Because he was 
down below and coming in for a landing. There are 
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many signs that it convinces you sometimes that the air¬ 
plane is going to land. 

Q I will jump back, now, to some time later. Did you 
later at some time see that plane actually taxiing off the 
field? A Yes, that is right. I saw the airplane taxiing 
out. In other words, after landing, going towards the 
buildings. 

Q And was that the same plane you say you saw 
coming in on final approach when you were intercepting 
the base leg? A Yes, that is the same plane I saw; at 
least that is what I think. 

Q I would like to modify that question. I inadvertent¬ 
ly said “intercepting the base leg.” I meant at the time 
you were intercepting your downwind leg, and did you 
understand it that way? A Yes. 

1174 Q It was just a slip of the tongue. 

I think you have pointed now to where you were 
when you saw that Lockheed C-60 or Beechcraft C-45 
coming in. Is the C-60 Lockheed also known as the Lock¬ 
heed Lodestar? A Yes, sir. It is known as Lodestar, 
too. And also the Beechcraft C-45 is known as AT-11 
and AT-7. 

Q The AT standing for advanced trainer? A Ad¬ 
vanced trainer. 

Q Are both of these planes passenger planes? A No 
—military planes. 

Q Now, Captain, we have got you now to the point 
west of the field, where you have just seen this Lockheed 
Lodestar or the Beechcraft, and you were headed toward 
intercepting your downwind leg. 

When you started northwest of the tower, flying south, 
you were 2400 feet altitude. Would you please tell us 
whaf vour altitude was at the time you saw this Lockheed 
Lodestar or Beechcraft? A I really don’t know the 
exact altitude. I was gliding constantly, and at that time 
I put my wheels down. I was gliding constantly. 
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Q What was your rate of descent? Can you tell us? 
A It wasn’t any more than six hundred feet a minute— 
between five to six hundred feet a minute all the time. 

Q And will you tell us whether or not that is a 

1175 normal rate of descent for a P-38? A Absolutely 
normal for a P-38. 

Q Now, when you intercepted your base leg, do I 
understand that you were lower than you were up at the 
point northwest of the tower? A You said “intercepted 
the base leg.” 

Q I am sorry, again—intercepted your downwind leg. 
A That is right. 

Q Your altitude was lower; and, as I understand it, 
you cannot tell us how much lower. Is that correct? A 
I can’t tell you exactly. 

Q I see. But can you approximate it for us, and tell 
us how you approximate it and what method you use in 
doing it? I think that may be helpful. A Well, all my 
flight has been based on time. In other words, everything 
was based on time, because the P-38 is a kind of airplane 
which doesn’t have visibility down below. It is very 
hard to fly from one place to the other and to be checking 
the reference point from the airplane itself. I base all 
my flight on time. 

Q From the time you were to the northwest of the 
airport, when you started south to intercept the down¬ 
wind leg, and at that rate of descent, what was your 
speed at that time? A At that time, a speed of 

1176 150 miles an hour. 

Q Am I correct in recalling your testimony that 
your speed remained at 150, until you put your landing 
gear down? A No, sir—-until I put the flaps down. 

Q I see. We haven’t gotten to that yet A No. 

Q I see. Your speed was 150 miles an hour. A That 
is right. 
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Q And will you tell us how much time it took you to 
fly (from that point you have just described, northwest of 
the tower, to the point at which you were intercepting the 
downwind leg? A Well, let me see. It must have been 
close to one minute, or less than a minute. 

Q A little less than a minute? A That is right. 

Q Would we be correct, then, in assuming that if it 
was one minute— A Yes. 

Q —that your testimony is that you were descending 
at the rate of five to six hundred feet a minute? A Yes. 

Q And if your altitude was 2400 at the point we have 
just begun from, your altitude a minute later would be 
five to six hundred feet less. Is that correct? A 
1177 That is right—in other words, less than two thous¬ 
and feet. 

Q From that point where you intercepted the down¬ 
wind leg—that map doesn’t show as far south as I would 
like to illustrate, and probably the one on this board does. 

Would you, Captain, come down to this diagram and 
show to the Court and jury what kind of a downwind leg 
you flew, your approximate path, and where you turned? 

First, to get organized on this map, will you show us 
on here where you started at the point northwest of the 
tower, and travel about a little less than a minute to the 
point where you intercepted the downwind leg? 

You will have to stand over here, Captain, so the jurors 
can see. A I was northwest of the tower, and I am 
flying this way, parallel to this runway, in order to inter¬ 
cept the downwind leg on the south. 

Q Where was it, then, on this map—and it might help 
you if you use that pointer—where was it on that map 
that you intercepted the downwind leg? A Oh, more or 
less at this point, two miles west. 

Q At that point where you intercepted it, did you 
have to make a turn or a correction in your direction? A 
Just a correction. 
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Q And what distinction do you make between 

1178 a turn and a correction! A A turn is at least a 
change in direction, a 90-degree change in direction. 

Q And a correction in your direction would be some¬ 
thing less than that? A It would be less than that. 

Q At that point when you started heading south, how 
far south did you proceed, and will you trace the path 
as you proceeded? A I based my flight on time, check¬ 
ing from the field my distance, you see, normally to fol¬ 
low the traffic pattern. 

MR. GALIHER: If Your Honor please, I object to 
any reference to traffic pattern. 

THE COURT: We won’t have any reference to pat¬ 
tern at this time. Just have him tell where he was and 
what he did. All right. 

BY MR. BRESS: 

Q You flew from the point where you indicated inter¬ 
cepting the downwind leg, and down for two minutes? A 
For about two minutes. 

Q And flying about two minutes to the spot you were 
going, how far did you travel? A Well, the airplane was 
flying 150 miles an hour. You would go about two and a 
half miles a minute. 

Q Is it that much?—or two and a quarter? A 

1179 It is exactly two and a half—unless you wish to 
make the calculation. 

Q No, I don’t want to make the calculation. You flew, 
then, south for about two minutes? A Yes; about two 
minutes I flew south from this position, checking my 
position from the field, because I wasn’t able to see 
below. 

Q Did you ever go farther south than that? A I 
didn’t fly any more than two minutes in this direction 
from this point. In other words, I wouldn’t be any more 
than five or six miles south of the airfield. 

Q Listen to this question carefully: 
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Is it a fact that on this downwind leg, this approxi¬ 
mately two-minute trip you are now describing, is that 
the only time on that day that you flew in the direction of 
-Alexandria, south of the airport, except when you were 
actually in your turns? A Definitely it is the only time 
I flew in this direction. 

Q Very well. And w’hen you got to that point, as 
far south as you went, which according to your testimony 
is approximately five miles, what did you then do ? A As 
I was watching my distance from the field, taking my 
distance from the field, and I started the left turn, 90 
degrees more or less to the left, still watching 

1180 the field in order to realize my distance, I saw on 
the ground already taxiing out from the field— 

Q Is that the Lockheed Lodestar or the Beechcraft 
you are talking about? A Yes. 

Q All right. Go ahead. When you said you made your 
turn to the left, is that what is known as the base leg? A 
That is right. 

Q Did you fly a long or a short base leg? A I flew 
a short base leg, and always in relation to the airport. 

Q How long, in time or in distance, was your base 
leg, that you described as a short base leg? A Well, I 
can tell you in time. As I told you, my flight was based 
on time. It wouldn’t be any more than half a minute. 

Q And was your speed then still the same?—150? A 
150. 

Q And then in a half minute, if I understand you 
correctly, you travelled about a mile and a quarter? Is 
that correct? A Yes. 

Q That is right. Now, when you turned left—I had 
better let you tell us about that—at the end of this base 
leg, did you turn to final, and if so in what direc- 

1181 tion? A Yes. Finally, still taking reference point 
from this runway—I am going to repeat what I 


said. 
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In order to align my left wing with this runway, I 
turned to the left. I made a turn about 90 degrees to the 
left, and I realized immediately that it was at the right 
side of the straight line with the runway 3, which is cor¬ 
rect. 

Q What do you mean, “which is correct”! A Be¬ 
cause the fiinal approach for No. 3 runway is an S turn, 
more or less— 

MR. GALIHER: I object to that and ask that it go 
out, Your Honor, and the jury be instructed to disregard 
it. 

THE COURT: Just disregard what he said. 

BY MR. BRESS: 

Q When you turned left to proceed on final, at that 
time did you have any communication with the tower! A 
As I got to the turn, I called to the tower. 

Q And tell us what those communications were. A I 
said “Washington Tower, Bolivian P-38 on final ap¬ 
proach.” They responded to me immediately. 

Q What did they say! A “Bolivian P-38, prepare to 
land on runway 3.” They gave me the wind force and 
direction. And I answered “Bolivian P-38, Roger.” 

Q Where were you in terms of distance, miles, 
1182 from the south end of the airport, or in terms of 
any other way you can describe it!—maybe in 
terms of time. A I don’t know exactly the distance. 

Q Approximately where was your plane! Had you 
yet arrived at the power plant when you received this 
clearance to land on runway 3! A I don’t know about 
the location on the ground. As I told you, this airplane 
doesn’t permit you to see down below, to have enough 
visibility. 

Q Captain, you can wiggle your plane, can’t you, from 
side to side, and see something below! A That is not 
allowed to do on final approach. 

MR. GALIHER: Your Honor, we object to that and 
ask that it go out. 
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THE COURT: If he didn’t do it, what he couldn’t 
have done isn’t important. 

MR. BRESS: Except that it is important from the 
plaintiff’s point of view to show what could have been 
done. 

THE COURT: I know. We are only concerned with 
what he did. What he could have done is something else 
again. That is a matter of interrogation at another time. 

MR. WARNER: Your Honor, counsel has asked the 
witness what he may or may not have done, making cer¬ 
tain motions with his hands; and the witness is attempt¬ 
ing to answer the question and being very responsive to 
the question. 

1183 THE COURT: You object to the ruling? 

MR. WARNER: Yes, sir. 

THE COURT: Your objection is overruled. 

MR. WARNER: Thank you. 

BY MR. BRESS: 

Q Will you proceed, then, from the point where you 
received this last communication for clearance to land on 
runway 3, and will you tell us on that map what you did 
at that time, as to the speed or gear of your plane? A 
The speed of the airplane was the same, 150 miles a 
hour. 

Q How long did you continue at that same speed after 
that final clearance to land on runway 3? A I did con¬ 
tinue probably two or three seconds before the collision. 

Q Did you put your flaps down? A The flaps, as I 
told you, tw T o or three seconds before the collision, I put 
my flaps down. 

Q Did you put your flaps down before or after you 
told the tower “Roger” in response to their authorization 
to land? A After they cleared me for landing, I was 
still flying for some time, and I put my flaps down to 
reduce my speed. 
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Q Can yon tell us, Captain, where you were 

1184 with respect to making the S turn, when you got 
this clearance to land? 

Had you yet begun your S turn, before you got this 
clearance to land, or did you make this S turn after you 
got clearance to land? A After I completed the turn 
from base leg, on final approach, I called. Remember, I 
was heading more or less north and then made a correc¬ 
tion to the left, in order to intercept this straight forma¬ 
tion with the No. 3. And at that time I received the 
clearance and I started to fly in a shallow turn to the 
right, to intercept this runway. 

Q After turning from base leg, as you have described 
it, to final, how long after that turn onto final was it 
that you called the tower and reported that you were on 
final? A After turning from base to final? 

Q Yes. A Right after it. 

Q At that point when you called the tower and re¬ 
ported you were on final, how many miles were you then 
from the airport? Go ahead. A It might have been four 
and a half. 

Q Four and a half? A I am not sure. 

Q What was your altitude at that time? A 

1185 It might have been more than one thousand feet. 

Q When you say more than one thousand feet, 
what do you mean? Do you mean two thousand feet? A 
No, sir. 

Q W^hat do you mean A ^lore than one thousand 
would be eleven or twelve hundred. 

Q And you say that is your maximum altitude when 
you turned from base onto final? A That is right, sir. 

Q And immediately upon that turn, you called the 
tower and told them you were on final? A That is 
right. 

Q And you immediately got the response? A Yes, 
sir. 
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Q At the time you got the response that you were 
cleared to land on runway 3, had you travelled as much 
as a half minute, or a mile, from your base leg? A Not 
quite that much. 

Q It was after that that you then made the so-called 
S turn? A Yes, sir. 

Q Now, with respect to where the S turn was made— 
not with respect to where the S turn was made—-will you 
tell us whether or not—or I will put this question, 

1186 and don’t answer it: 

Will you tell us whether or not the manner in 
which you came to the place at which you made the S 
turn was in accordance with the prescribed landing pat¬ 
tern for that runway? Don’t answer it. 

MR. 6ALIHER: The same objection. 

THE COURT: Sustained. 

MR. BRESS: This is a matter Your Honor is reserv¬ 
ing, but I wanted to show Your Honor the pertinency at 
this point. 

MR. GALIHER: And I note my exception to it. 

BY MR. BRESS: 

Q With respect to the balance of your path while pro¬ 
ceeding south, will you tell us whether or not you were 
proceeding south over the Potomac River? A Was I 
proceeding south? 

Q No—I am sorry—proceeding north on final; and 
where did you turn from base leg to final? A The turn 
from base leg to final might have been done over the 
river. I did come over the river at some time, to make 
correction. 

THE COURT: I am sorry. I can’t hear you, Captain. 
Will you keep your voice up, please. 

The question was, at the time you were proceeding 
north, were you over the Potomac River? 

THE WITNESS: My last turn from base leg to 

1187 final approach was made over the Potomac River; 
and I was over the river until I made the correction 
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in order to intercept the straight line, the approach to 
runway 3. 

THE COURT: Your correction is your 90-degree turn 
to the left? Is that it? 

THE WITNESS: Yes, I changed 90 degrees to the 
left, when I relaized how far west of the straight line I 
was. 

BY MR. BRESS: 

Q The Judge asked if the correction was the 90-degree 
turn to the left. 

THE COURT: My point is this: Where were you 
after you made the 90-degree turn? With reference to 
the ground, were you over land or water? 

THE WITNESS: During the turn, I probably was 
over the water. 

THE COURT: When you completed the turn, where 
were you? 

THE WITNESS: I was more or less (indicating on 
map). 

THE COURT: I thought you said, sir, that when you 
started to proceed north, on your switch from your down- 
leg flight—let us put it that way—that you proceeded 
over the Potomac River and then you made a turn of 90 
degrees to the left. ; 

THE WITNESS: That is right. 

THE COURT: When you made that 90-degree 
1188 turn to the left, as far as the terrain below you was 
concerned, was it land or water? 

THE WITNESS: It must be water. I could not 
realize, as I told you. 

THE COURT: No; it isn’t a question of what it must 
be. The question is, do you know what it was? 

THE WITNESS: That is hard to say. But I was : 
over the river. I was over the river. 

THE COURT: At the time you made the turn? 

THE WITNESS: The turn from base to final. 
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THE COURT: And then after you had made the turn 
from base to final, what were you over? Land or water? 

THE WITNESS: After I made the correction, I was 
going back to the land—after I made the correction. 

THE COURT: My question was, not were you going 
back to; but after you had made the correction, after you 
had straightened out—if you want to put it that way— 
where were you? Over land or water? 

MR. WARNER: Your Honor, may I clarify terminol¬ 
ogy I think is confusing? 

THE COURT: I hadn’t been under the impression it 
was confusing. Let me ask the witness. 

MR. WARNER: If you want me to, I can explain. 

THE COURT: No. 

My question was, now, was it confusing to you 
1189 what I asked you? 

THE WITNESS: Just a little bit, sir. 

THE COURT: Then you tell me what you did. All 
right. 

THE WITNESS: I was flying on base leg. I made a 
90-degree turn to the left over the river. 

THE COURT: Indicate that 90-degree turn to the 
left. 

THE WITNESS: After I completed the turn, I real¬ 
ized I was at the right side of the straight line of the 
approach, and I applied a correction to left, in order to 
intercept this line. At that time I was calling to the 
tower, as I told you, I could be leaving the water towards 
the ground. 

MR. BRESS: May the record show, if Your Honor 
please, that the path when he leaves the water to go back 
on the land, the witness drew it over the power plant 
area, which may become pertinent when Your Honor rules 
on the other matter? 

THE COURT: All right. 


437 A 


BY MR. BRESS: 

Q All right, sir. Now, with respect to the direction 
which your plane followed, from the point where you say 
you were making your S turn, from that point up to the 
point of collision, will you roughly approximate with 
that pointer what your path was? A Well, my path was 
this (indicating). 

Q Very well. Now take the. stand, Captain. I 

1190 think that is enough at. the board right now. 

In the manner in which you made that path with 
the stick, does that represent the correction of an S turn? 

A That is right, sir. 

MR. BRESS: And the next question I am not per¬ 
mitted to ask; but may we consider that as reserved, 
Your Honor? 

THE COURT: I don’t know what it is. 

MR. BRESS: It relates— 

THE COURT: If it is a question that relates to the 
same subject-matter, you may reserve it. 

MR. BRESS: Yes. 

BY MR. BRESS: 

Q From the time that you had your communications 
with the tower, just after turning from base leg to final, I 
as you have described it, and on which you told them you 
were on final and they told you you were cleared to land, 
and you replied “Roger”—is that correct? A Yes, sir. 

Q Did you have any other radio communication with 
the tower thereafter, up to the time of the collision? A 
I didn’t have any other communication with the tower. 

Q By saying you had no other communication with 
the tower, you mean you did not call to the tower, and 
you did not hear anything else—or what do you mean? 

A I mean that I didn’t call the tower and the 

1191 tower didn’t call me. 

Q You did not call the tower, and the tower 
did not call you? A That is right. 
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Q All right. You say “didn’t,” and I want to make 
that clear. 

It is a fact, though, that just before the impact, you 
heard some words over your microphone, if I remember 
what you previously said? A Yes, sir. 

Q Will you tell the jury what you heard over your 
receiver—not the microphone, your receiver—what you 
heard, and how soon before impact that was? A I re¬ 
member I reduced the speed to 130 miles an hour and I 
put the flaps down. At that time I heard, twice, yes, 
“Clear to the left, clear to the left.” That was all I 
heard. 

Q When you heard “Clear to the left, clear to the 
left,” can you tell us whether it was said in an ordinary, 
conversational voice, “Clear to the left, clear to the left”? 
Or was it said with more enthusiasm or excitement? 

MR. O’DONOGHUE: I object to this, Your Honor. 

THE COURT: I don’t think you can quite character¬ 
ize it in that fashion. You might ask him whether 
1192 or not it was said in the ordinary, conversational 
tone, or whether it was said in a tone that was 
something more emphatic. 

BY MR. BRESS: 

Q Were the words that you heard in an ordinary, 
conversational tone, or were they otherwise? If other¬ 
wise, how w^ere they? A It w T as nothing discretional; it 
was nothing which could call much to the attention. In 
fact, I thought it was referring to someone on the ground. 

Q Were your flaps down at the time you heard this 
“Clear to left, clear to left”? A Yes. 

Q Is that the entirety of the communication? Is that 
all it was? A It wasn’t a communication. 

Q Well, the words. A That was all—“Clear to the 
left, clear to the left.” 

Q And can you tell us in timing, with respect to the 
second time “Clear to the left” w T as stated, when in time, 
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how soon thereafter, the impact, the collision, occurred! 
A Two seconds—no more than three seconds, anyway. 

Q At that point, when you heard “Clear to left,” two 
to three seconds before the impact, can you tell us whether 
or not you were at that moment over water or over 

1193 land, or otherwise! A Well,— 

THE COURT: Well, let us get it either over 
water or over land. Half and half, you mean! 

MR. BRESS: Yes, sir. Let the question stand as 
it is! 

THE COURT: All right. 

BY MR. BRESS: 

Q Can you tell us, Captain! A You mean at the 
moment of the collision, or the last time! 

Q You explain where you were when you heard 
this, and where you were at the time of the collision. 
A That is right. I remember I was flying over the 
ground the last time; and I remember, too, I was going 
to reach the water. I remember that. At that time came 
those words, “Clear to the left, clear to the left.” 

Q At the time you heard those words, “Clear to the 
left, clear to the left,” how near to the water were you! 
A It is very hard to answer that. Really, I know I 
was flying over the ground. 

Q But how close to the water’s edge were you! A 
It is very hard to tell you. I know I was close to the 
water. 

Q I would like to know if you can tell us in 

1194 some more specific way what you mean by “close.” 

MR. GALIHER: I submit he has answered the 
question to the best of his ability, Your Honor, and there¬ 
fore I object. 

MR. BRESS: He hasn’t answered this question yet. 
THE COURT: He may answer. 
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BY MB. BRESS: 

Q Go ahead. A I know I was going to reach the 
water, in a matter of some seconds; but I couldn’t real¬ 
ize how long, really. 

Q Was the distance you were from the water’s edge 
at that time such that at the speed at which you were 
going you could reach the water in a couple of seconds? 

MR. O’DONOGHUE: I object to that. 

THE WITNESS: It is very hard to answer that. 

BY MR. BRESS: 

Q You don’t know? A Really I don’t. 

Q At the speed of 130 miles an hour, do you know 
how many feet per second your plane was travelling? A 
Well, I can make the operation. 

Q You can make the operation? A Yes. 

Q Would it be, at that speed, approximately 185 
1195 feet a second? A Yes. 

Q About that, isn’t it? A Yes; yes, sir. 

Q So that in two seconds you would travel 370 feet, 
wouldn’t you, at that speed? A Yes. 

Q Can you tell us, at the moment you heard the end 
of the “Clear to the left, clear to the left,” whether you 
were more or less than 370 feet from the water’s edge? 
A Really I don’t know, sir. 

Q Very well. 

Now, did you see the DC-4 at any time before the col¬ 
lision? A What DC-4, sir? The Eastern DC-4? 

Q The Eastern DC-4. A No; I did not see at any 
time the DC-4. 

Q Why didn’t you see it? A That is a question. It 
is hard to describe. From the P-38— 

MR. GALIHER: Your Honor, I believe he has an¬ 
swered the question, why he couldn’t see it. 

MR. BRESS: I haven’t heard his answer. 

THE COURT: He was asked the question whether or 
not he saw the DC-4. He said he never saw the Eastern 
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plane. The next question was why didn’t he see 

1196 it. That is argumentative, why he didn’t see it 

BY MB. BBESS: 

Q Captain, in the direction in which you say you were 
proceeding from the south on this final approach, there 
was a time, was there not, when you could see the south 
end of runway 3, while you were on final? A Probably 
there was. I am not sure. 

Q Did you understand my question? A If I could 
see the end of the runway. 

Q Let me put it this way, Captain: 

It is a fact, isn’t it, that if you are four and a half or 
five miles south of the airport, over the Potomac River, 
you can see the airport, can’t you? A Yes, sir. 

Q And from that position, at an altitude that I think 
you said you were, at about a thousand or eleven hundred 
or twelve hundred, at that time—is that right, sir? A 
That is right. 

Q From that altitude and that position, you could 
see the south end of the airport? A Yes, I could see it, 
especially, as I told you, I was flying or rather intercept¬ 
ing, I could see from my right side all the time I was 
watching the airport from the right side of the airplane. 

Q Yes, sir. My next question is, how far south 

1197 of the airport could you see in front of you, as you 
headed north from turning on your final approach? 

A It is very hard to say, because the visibility is so re¬ 
stricted that you can see far away; but down below there 
is nothing. 

Q I understand, Captain, that as you are operating, 
even descending, in a P-38, you can see something directly 
in front of you. Is that correct? A Directly in front— 

Q And below. A below, no—nothing. 

Q If that something is a mile in front of you, slightly 
below you, you can see it? A It is impossible. 

MR. O’DONOGHTTE: I of course object to that. It 
depends upon how high he is. 
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MR. BRESS: I am trying to ascertain from the wit¬ 
ness, if the Court pleases, how far north he got at the 
time when the south end of the field and the area im¬ 
mediately south of it became obstructed from his view by 
reason of the limited visibility from the P-38. And I 
know of no other way to pursue it than to get the facts. 

THE COURT: Why not ask him what he could see 
from a point so far south of the airport, wherever he was? 

Do you understand the question! 

1198 THE WITNESS: Yes. 

BY MR. BRESS: 

Q Go ahead, Captain. A I could better explain it at 
the chart. 

Q Fine. 

MR. O’DONOGHUE: I object to his explaining it on 
the chart. The chart doesn’t go that far south. 

THE COURT: I would suggest, as I have indiciated, 
that the witness has testified, if my recollection is cor¬ 
rect, that he didn’t at any time go more than five miles 
below” the southern end of the airport, somew’here in the 
vicinity of Alexandria. Taking that as a place of de¬ 
parture, you might ask him, as he came in sight of the 
southern end of the airport, at a certain point north of 
Alexandria, what he was able to see. 

I think the question is a question that can be answered 
without recourse to the map; and if it can’t be answered 
without recourse to the map, then I will permit him to 
step down and examine the map. 

BY MR. BRESS: 

Q Do you understand the question as it has been 
amended now? A Yes. 

Q All right. Can you explain it better with the map 
than you can without the map? A It makes no 

1199 difference. 

Q It makes no difference? A No. 

Q All right. 
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THE COURT: Then you had better explain it where 
you are. 

BY MR. BRESS: 

Q Try it without the map. A The final approach 
was made the last time in a shallow turn to the right, to 
intercept the straight line, as I said. The P-38 dosn’t 
have any visibility in front, just a place in between the 
engine and the nose of the airplane. 

However, in that shallow turn, in between the engine 
and the nose of the airplane, I could see the airport, until 
I was getting closer, and the vision was blocked again, 
because I was going down below. Do you understand? 

Q I understand part of it; but I would like to under¬ 
stand it a little better. 

THE COURT: Why don’t you bring out the model of 
the P-38 exhibited here? 

MR. BRESS: The limited visibility is a matter I am 
going to get to, and I may not cover that on my direct 
examination at all. But what I am getting at, Your 
Honor—and I am not even proceeding by cross- 
1200 examination to get at it—is to show what portion 
of the terrain ahead of him could he see from his 
plane at that time, at his then altitude and with the exist¬ 
ing conditions as they were. 

THE COURT: And at a certain place? 

MR. BRESS: Yes. 

THE COURT: In other words, you wouldn’t take him ! 
back ten or twenty miles. i i 

MR. BRESS: No, sir. I began at a point four and a ; 
half miles from the airport. 

BY MR. BRESS: 

Q Just at the time—whether it is off this map or not 
—you said you turned from your base leg to final, over 
the Potomac River, w T hich you said was four and a half! 
miles south of the airport—is that correct? A That is: 
right. 
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Q You said about four and a h al f miles? A Yes. 

Q At that point, at your then altitude— A Yes. 

Q —how much of the airport could you see? 

First let me cover the airport itself. A I could see 
probably all of the airport. 

Q All right. Could you see everything as far down 
as the sailing marina, through the sailing marina here— 
this little body of water? A I am not sure. But 

1201 I might see everything two miles south. 

Q You think at the time you could see everything two 
miles south? That would mean, at a point four and a 
half miles south of the airport, your obstruction of the 
terrain, below you and in front of you, was about two and 
a half miles in front of you? A It might have been. 

Q And as to that, your vision would be down at a 
vision like this? Is that correct? A That is right. 

Q You couldn’t see what was under this limitation? 
A That is correct. 

Q But what I am getting at is, above that two and a 
half miles of limitation from your vision, you could see, 
when you made your turn, two miles south of the air¬ 
port? A That is right. 

Q And when you could see two miles south of the 
airport, do I understand that that means immediately 
south of the airport itself, as well as two or three miles 
in either direction, east and west of the airport? A 
Either side. 

Q You could see Anacostia and Bolling? A I think 
so, sir. 

Q And as you proceeded, if I understand your 

1202 testimony correctly, when you got to a point ap¬ 
proximately two and a half miles from the south 

end of the airport, then you could see nothing in front of 
you south of the airport itself. Is that correct? A 
That is right. 

Q Is that correct? A That is correct, sir. 
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Q And that would leave you, in that last two and a 
half miles, how much time to reach the point of this col¬ 
lision, at the speed at which you were going! A It 
would leave a little more than one minute. 

Q Just a little over one minute? A That is right. 

Q This point of collision occurred approximately half 
a mile from the end of the runway, did it not? A I 
don’t know. 

Q If you assume it was half of a mile from the end 
of runway 3 where the collision occurred, in the two miles 
south of that that you couldn’t see, that two miles you 
would cover, at 130 miles an hour, in about 55 seconds? 
Isn’t that correct? A Yes. 

Q All right. Now, Captain, you heard some testimony 
here, yesterday I believe, about your rate of descent. I 
would like to ask you whether or not in the de- 
1203 scent of this plane the nose was down or up when 
you started on your final, up to the time of colli¬ 
sion. A During my flight, November 1, the nose wasn’t 
down below the horizon. The airplane doesn’t require to 
be put below the horizon. Even if you are flying almost 
a single engine, as I was flying, with power you can re¬ 
duce the speed and also you can glide without putting the 
nose down. 

Q When we think of a plane coming in to descend, if 
this is related to something flat, does the P-38 come in 
like this? A No, sir. 

Q Does it come in with the nose straight? A Almost 
straight, just a little down. 

Q Would you tell us, not how the P-38 comes in ordi¬ 
narily, or how you have brought it in on other occa¬ 
sions, but I would like to know the attitude of this plane 
and how it was descending at this rate of five hundred to 
six hundred feet a minute, on November 1. A On No¬ 
vember 1, this airplane kept in this attitude, maximum, 
when I was descending the day of the accident. 
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THE COURT: Can the record indicate that is in the 
horizontal plane? 

THE WITNESS: Almost exactly the horizontal plane. 

BY MR. BRESS: 

1204 Q Do you mean in a horizontal plane, or a little 
less? A Just a little below the horizon. 

Q In terms of degrees, can you tell us to what extent 
the nose is below the horizontal—to the extent it was 
below the horizontal in this rate of descent at that speed 
on November 1? A Well, I can make a guess, because 
it is so small, to talk in degrees; it is something so hard. 
In order to realize the degrees, you have to go to the 
mathematics; but it should be less than ten degrees below 
the horizon. 

THE COURT: That is with the horizon being a plane 
of 180 degrees? 

MR. BRESS: A flat surface, using that. 

BY MR. BRESS: 

Q If you are going down with your nose almost just 
barely below the horizontal, what then is the attitude of 
this plane as it is descending? Could you illustrate to 
the jury by taking this plane and show it in proportion 
to the physical layout here? Show its approximate de¬ 
scent and the manner in which it descended. A The 
P-38—and the most of the airplanes, but particularly the 
P-38—can descend at this angle, and this angle and any 
angle. It could be descending that much, in this angle. 
It could be descending this much, in this angle. 

1205 In other words, the attitude of the airplane is 
not controlling the descent. The power of the en¬ 
gine controls the glide or the descent. But this angle con¬ 
trols the speed of the descent. 

Q Then the nose down, the more the nose down, the 
faster the speed of the descent? A The faster the 
speed. 

Q By “the faster the speed,” you mean the faster the 
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speed in miles an hour? A Yes, in miles an hour. That 
is the relation. 

Q Very well. A But that is in some cases, not all 
the time. It depends upon the power. It has some limits, 
too. 

Q Well, will you tell us whether or not in the manner 
in which you were descending at this time, just prior to 
the collision, if there had been no collision, how would 
your plane have touches the strip? A In a normal ap¬ 
proach, a normal landing. 

Q Ik) you end up touching the strip with all three 
wheels at one time? A No. This is the normal way to 
approach, with a P-38. You approach a little bit— 

Now is required the wheel. I will fix that. 

(Referring to plane model losing a wheel.) 

1206 THE COURT: We will suspend for five min¬ 
utes.. 

You may step down. 

Those in the courtroom will remain seated until the 
jury leaves the room. 

(Following brief recess:) 

• • • • 

1211 MR: BRESS: If Your Honor please, I have a 
witness here who is a reporter with a newspaper, 
who is out in the hall, who was just brought down, and I 
would like to get him back on the job. 

He won’t be five minutes on the stand, just to identify 
something, and would you indulge me to take this witness 
off and put him on for that purpose? 

THE COURT: Yes. 

Thereupon, 

i t • • 

1219 Erick Rios Bridoux, 

resumed the witness stand and testified further as fol¬ 
lows: 
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1 Direct Examination (Resumed) 

BY MR. BRESS: < 

Q Were the communications that yon heard over your 
radio during this entire trip that we are referring to 
clear to you? A Yes. 

1220 Q Did you at any time have any difficulty in 

hearing what was being said over your speaker? H 

A No, sir. 

Q Did you at any time adjust or change the volume 
control on the radio set in your plane after takeoff? A < 

It was not necessary. 

MR. O’DONOGHUE: I can’t hear you. 

THE COURT: It was not necessary. 

THE WITNESS: It was not necessary. 

BY MR. BRESS: t 

Q When the planes collided in the area which you 
have already referred to, can you tell us what happened 
to your plane? At the moment the planes collided, was 
the force of impact one that took you up or took you 
down? A At the moment of impact was a push to my 
airplane, up. I then rise up more than 100 feet, at least. 

Q The push of your airplane was at least more than « 

100 feet up? A At least 100 feet up, and the airplane 
turned a little bit, almost upside down because the pull 
was more to the left than any other side. 

At just a split second or part of a second, my airplane * 

went up and turned almost over the back, and tried to 
dive, was diving, and was going down to the water, you 
remember. 

I tried to stabilize the airplane, and I put power 

1221 in the engines in order to pull out of the dive and 
made another turn to the left, trying to reach the 

field because really the airplane wasn’t controllable. It 4 

lost all the characteristics, and I made a shallow turn, 
still diving more or less at a 45-degree angle to the water, 
and I made the last decision before hitting the water. 
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I hit the water with the right wing first The right 
wing with the engine fell off, and bounced, the airplane, 
one or two small bounces, fast and very strong, and turned 
many turns, and I was still in the airplane. 

Q You were still in the cockpit! A Yes, still turn¬ 
ing; was going down, down, down, to the bottom of the 
river, the airplane. 

For a time I was unconscious with the impact, but 
right at the moment I received the water, the cold water, 
I came back, and I could see everything, and I could 
listen, and I could think perfectly. 

It was turning and went down to the bottom of the 
river, and the water was coming from the back, and the 
front glass was intact, not broken. Some broken in the 
side windows but not bad. 

I tried to go out. The water was filling into the cock¬ 
pit, not too fast, and when the water came almost here, 
very cold water, I tried to go outthrough the left glass, 
which was broken, made pressure and broke it, 
1222 the glass, and I put one foot -on the other side and 
made pressure, and I broke both sides, and the 
water was filling in the airplane, and I had to go out from 
the left side. I remember the airplane was more or less 
in this attitude (indicating). 

I tried to go out. Something was holding me over the 
hips. I didn’t realize what was the trouble. I made all 
the effort possible in order to go out. It was impossible 
to get the top of my body off the window, the glass, and 
finally I had to breathe water through the lungs because 
I could not hold any more, still trying to do something 
more to go out, and I imagine I was holding my breath 
again from water to the lungs, and finally the last effort 
because I thought I wasn’t able to go, to go out, and I 
touched the bottom of the river. It was very muddy, some 
plants, and I got the plants, and went out, turning. 

I went turning, turning, turning, and I never thought 
I was going to reach the bottom. It was very deep, and 
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I remember I reached the bottom of the river, and I saw 
all around. It looks like to me everything was far away 
in here, and I was able to swim, and I started to swim, 
and I swam and I got tired swimming, backward and 
front, and changed until I lost sight and was confused. I 
didn't know what was going on. 

I could not see anything but I could listen, and I could 
think perfectly, and listen to a small motor coming 
1223 close, and I thought I was reaching the shore, and 
they stopped the motors, and someone talked to me 
and told me something like, I don’t remember, but do you 
need any help, like that. 

And I said: Yes. Of course, I can’t remember any more 
if somebody jumped in the water, but somebody caught 
me by the neck by one hand. It must be a boat. I could 
not see anything. 

And they took me off and they had an ambulance and 
the noise of the ambulance, and people talking, and I 
request them to hurry up because I wasn’t very well, 
and I was getting bad, and they rode to the hospital. 

They asked me my name, my phone number, and the 
phone of the Bolivian Embassy, and I gave them. 

And they made a transfusion and they gave me blood, 
and about up to thirty minutes almost again, I was able 
to see. 

THE COURT: Very well. We will suspend now. It 
is a little after 3:30. 

Those in the court room will remain seated until the 
jury leaves the room. 

The jury is given the repeated caution I have given 
to you during the trial. Be back tomorrow morning at 
10 o’clock. 

(Thereupon, at 3:30 o’clock p. m. an adjournment was 
taken in the trial until 10:00 o’clock a. m. on Wednesday, 
January 28, 1953.) 

• • • • 
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1224 Washington, D. C. 

Wednesday, January 28, 1953 

The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. McGUIRE and the jury. 

Appearances: 

For plaintiff: 

Mr. DAVID G. BRESS 

Mr. SHELDON E. BERNSTEIN 

Mr. JO V. MORGAN, JR. 

For defendant Eastern Air Lines, Inc.: 

Mr. RICHARD W. GALIHER 
Mr. JOHN AHEARN 
Mr. ROBERT EWALD 

For defendant United States of America: 

1225 (Appearances, continued:) 

For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 

For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 

• • • • 

1227 JMR. BRESS: I think I don’t have any further 
questions on my examination. 

MR. WARNER: May we come to the bench, Your 
Honor? 

THE COURT: Yes. 

(At the bench:) 

MR. WARNER: Since Captain Bridoux is my client, 
I suggested to counsel for the Government and Eastern 
that I examine him first, and I think Mr. O’Donoghue has 
some objection and I think Your Honor should resolve it. 
MR. O’DONOGHUE: I think I should go first. 

THE COURT: That is the practice, isn’t it? He has 
gone first, and it is cross-examination. 
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Do you intend to cross-examine him? 

MR. WARNER: To some extent. 

THE COURT: It isn’t the extent but the character of 
the examination. If it is direct examination, it is one 
thing; but if cross-examination, it is another. Mr. Bress 
has called him under the rule on adverse witnesses, and 
under the rule he may interrogate him the same as he 
would on direct examination or the same as he would 
on cross. Now, this is the time for cross-examining him. 
He happens to be your client, however. 

MR. WARNER: Yes. 

THE COURT: You don’t intend to cross-examine 
your own client, do you? 

1228 ^IR. WARNER: Well, cross-examination can 
have a dual effect. Sometimes it improves and 
sometimes it may hurt. So I would say part of my ex¬ 
amination would be in the nature of cross-examination. 

THE COURT: And you are going to call him again 
on direct examination afterwards? 

MR. WARNER: He is on the stand now. 

THE COURT: But after the plaintiff’s case is in, you 
are going to call him on direct examination? 

MR. WARNER: Yes. 

THE COURT: Then on that basis he will go first. 

MR. WARNER: But I am not precluded from exam¬ 
ining him directly now? 

THE COURT: No. 

MR. WARNER: While he is on the stand. 

THE COURT: You are precluded from examining him 
directly, because it isn’t direct examination. It is cross. 

MR. WARNER: For one or two points I can make 
him my own witness, can’t I? 

THE COURT: He is your witness. He is your client. 

MR. WARNER: All right, sir. 

THE COURT: We will let it go in the usual fashion. 
All right. 
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(Counsel having returned to the trial table:) 

1229 Cross Exavmiation 
BY ME. O’DONOGHUE: 

Q Captain, on November 1, 1949, your P-38 was 
equipped with a throat microphone f A Yes, sir. 

Q Now, prior to that time it did not have a throat 
microphone, did it? A This particular airplane, do you 
mean? 

Q Yes. A No; you used a hand microphone. 

Q When you started to make your tests on the other 
occasions, you used a hand microphone? A That is 
right, sir—meaning some days before the day of the ac¬ 
cident. 

Q Had you ever flown a P-38 before, that was equipped 
with a throat microphone? A I don’t recall exactly if I 
have flown. But I did use many times throat microphones. 
I don’t recall if on a P-38 I did use it. 

Q Is it true you never had flown a P-38 equipped with 
a throat microphone? A I am not sure. But it probably 
is true, that I haven’t flown a P-38 with a throat micro¬ 
phone. But I have flown some other airplanes. I don’t 
recall if I have flown a P-38. 

1230 Q Now, you remember when your deposition 
was taken on December 30 and 31 of last year, you 

were asked the question, starting at page 246— 

“This is the first time you had ever used a throat 
microphone while flying a P-38, was it not? That is, on 
November 1, 1949.” 

And you answered: 

“No; a throat microphone I used sometimes with the 
Sixth Air Force in my practice, to be used to know how 
the wording goes out through a throat microphone.” 

And then you were asked: 

“Did you fly a P-38 when you were with the Sixth Air 
Force?” 
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And you answered: 

“No; with a P-38, no.” 

And then you were asked the question: 

“Never before?” 

A As I told you, probably not. Really I don’t recall 
now. I told you probably I did, as I said, and really I 
don’t recall. 

MR. BRESS: If the Court pleases, it is a series of 
questions and answers which Mr. O’Donoghue has read, 
which are not inconsistent with the witness’ testimony. 
And we would be here ad infinitum if the thousands 

1231 of pages of the prior testimony we have in this 
case are going to be used with an apparent air of 

impeaching, when they don’t impeach or contradict. 

THE COURT: I think you ought to adhere to the 
rule. If there is impeaching matter, it ought to be called 
to the attention of the witness; and if there isn’t any, you 
oughn’t to misuse it. 

BY MR. O’DONOGHUE: 

Q Now, the control of the transmitter, when using a 
throat microphone, is on the wheel of the plane—is that 
true—the steering wheel? A It isn’t the control of the 
transmitter, sir. It is the push button, which makes to 
go out the voice. It is just a simple detail. 

Q In other words, in order to transmit, you push this 
button that is on the steering wheel? A Yes, sir—in 
this particular— 

Q In this particular plane? A And most of the 
fighters, too. 

Q And, flying a P-38, that was the first time you had 
used a button the wheel to control the outgoing trans¬ 
mission? A No, sir; no. The other airplane, which 
was mine, that P-38, had this same equipment. Also you 
can connect, so you can use— 

1232 Q I just wanted— 

MR. WARNER: Let the witness finish the ques¬ 
tion, please. 
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MR. O’DONOGHUE: I don’t think it is responsive. 

THE COURT: I think yon have misnamed what the 
witness—you don’t want the witness to finish his ques¬ 
tion. You want the witness to finish his answer. 

MR. WARNER: Yes, sir. 

THE COURT: I think it was, did you ever use a 
button on a wheel before for purposes of transmission on 
a P-38. 

THE WITNESS: I did. 

THE COURT: The answer is yes, he did. 

BY MR. O’DONOGHUE: 

Q So you have used a throat microphone with your 
own P-38 in Bolivia? Is that true? A I told you, I 
believe in my other statement, that I made many times 
tests on the ground and in different airplanes, and so on. 

Q I am asking about P-38’s now, Captain. A I told 
you I had been in a P-3S and in many other airplanes. I 
did in demonstration and practice with it. Probably I 
didn’t have flown in that wav. 

Q Is the only other P-38 you ever flew the one you 
had in Bolivia? A No. I flew, before that, in the 
P-38 here in the United States, sir. 

1233 Q How was that equipped? A If I remember, 
it was the same model, the same model. 

Q How was it equipped as to microphones? A I 
don’t recall exactly. That was some time before. 

Q You do remember the P-38 you flew in Bolivia? A 
Yes, sir. 

Q That was equipped with a hand microphone, was 
it not? A Yes, and both. The equipment itself for 
the L-model, it has both. 

Q It had the button on the wheel, but you never used 
it in your P-38 that you flew in Bolivia? Is that true? 
A I did use, I told you, sir, because you can use either 
one. It is a matter of plugging. You change the plug 
and you can use any other microphone, any other system. 
Do you understand? 
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Q But I am asking you which type you actually used 
in your P-38 you flew in Bolivia. A In Bolivia I was 
using hand microphone most of the time. 

Q All of the time? A Most of the time. 

Q And to transmit with that hand microphone, 

1234 you pressed a button close to the microphone, which 
you held in your hand? A The same microphone. 

Q You did not, then, to transmit, push the button on 
the wheel, did you? A At that time, no. 

Q Then this is the first time that you flew a P-38 in 
which in order to transmit you would push a button on 
the wheel? Is that not true? A No, sir. 

Q Well, when is the other time? A I remember I 
used sometimes; sometimes I used. 

Q Where, and when? A In Bolivia and in America. 

Q Then it isn’t true, what you have just testified to, 
that you always used the hand microphone in your P-38 
in Bolivia? A Not always, sir. Most of the time, I 
told you. But besides the regular way to fly, I used to 
give instruction to some army pilots, and I had to use, 
sometimes on the ground. 

Q In flying it, did you ever use a throat microphone 
in your P-38 in Bolivia? A As I told you, I don’t re¬ 
call. Probably I did not—probably—but I don’t recall 
it. 

1235 Q Then this is the first time you ever recall 
flying a P-38 in which in order to transmit you 

used a button on the wheel? Is that true? 

MR. BRESS: I submit that is argumentative. This is 
the third time the same territory has been gone over. The 
witness did not say he did not previously use a throat 
microphone in Bolivia. 

I don’t know why I am objecting at this point. 

MR. O’DONOGHTJE: I don't, either. 

MR. BRESS: I just don’t think we ought to go on 
ad nauseam on the same thing. We are going around 
circles. 
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ME. O’DONOGHUE: Is Mr. Bress attempting to pro¬ 
tect the witness? 

ME. BEESS: No. I just want to make some prog¬ 
ress. 

ME. WAENEE: I gather some of counsel think I 
should object at this time. I have not, because I think 
Captain Bridoux is perfectly capable of answering any 
questions Mr. O’Donoghue is capable of propounding to 
him. 

THE COUET: You may answer. 

THE WITNESS: Will you repeat the question, please? 

(The last question was read by the reporter.) 

THE WITNESS: Again, my answer is I don’t recall 
that. And in your question you are emphasizing the 
wheel button. I want to explain to you this: The use of 
the button on the wheel, this doesn’t mean you have 
to use all the time throat microphones. You can 
1236 use other types o‘f microphone through the wheel 
button. Don’t you understand that? 

BY ME. O’DONOGHUE: 

Q Did you ever use a hand microphone in flying a 
P-38 in which you used a button on the wheel, instead of 
a button to the microphone itself? A Probably not, sir. 
But I used all kinds of microphones. 

Q In order to transmit, then, on this day you were 
flying, you would push down the button on the wheel? 
Is that true? A In order to talk? 

Q Yes—on November 1, in order to talk A Yes, sir. 

Q Yes. Is it also true that when you pushed that 
button, you would be unable to hear any transmissions 
on that frequency? A Yes; in the regular kind of radio 
equipment, that happens. It blocks out the noise coming, 
or the noise. 

Q So whether or not you were actually transmitting, 
if you held down this button on the wheel, you would not 
be able to hear any other transmissions on that fre¬ 
quency? A Perhaps, sir, perhaps. 
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Q But I am asking you which type you actually used 
in your P-38 you flew in Bolivia. A In Bolivia I was 
using hand microphone most of the time. 

Q All of the time? A Most of the time. 

Q And to transmit with that hand microphone, 

1234 you pressed a button close to the microphone, which 
you held in your hand? A The same microphone. 

Q You did not, then, to transmit, push the button on 
the wheel, did you? A At that time, no. 

Q Then this is the first time that you flew a P-38 in 
which in order to transmit you would push a button on 
the wheel? Is that not true? A No, sir. 

Q Well, when is the other time? A I remember I 
used sometimes; sometimes I used. 

Q Where, and when? A In Bolivia and in America. 

Q Then it isn’t true, what you have just testified to, 
that you always used the hand microphone in your P-38 
in Bolivia? A Not always, sir. Most of the time, I 
told you. But besides the regular way to fly, I used to 
give instruction to some army pilots, and I had to use, 
sometimes on the ground. 

Q In flying it, did you ever use a throat microphone 
in your P-38 in Bolivia? A As I told you, I don’t re¬ 
call. Probably I did not—probably—but I don’t recall 
it. 

1235 Q Then this is the first time you ever recall 
flying a P-38 in which in order to transmit you 

used a button on the wheel? Is that true? 

MR. BRESS: I submit that is argumentative. This is 
the third time the same territory has been gone over. The 
witness did not say he did not previously use a throat 
microphone in Bolivia. 

I don’t know why I am objecting at this point. 

MR. O’DONOGHUE: I don’t, either. 

MR. BRESS: I just don’t think we ought to go on 
ad nauseam on the same thing. We are going around 
circles. 
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MR. O’DONOGHUE: Is Mr. Bress attempting to pro¬ 
tect the witness'? 

MR. BRESS: No. I just want to make some prog¬ 
ress. 

MR. WARNER: I gather some of counsel think I 
should object at this time. I have not, because I think 
Captain Bridoux is perfectly capable of answering any 
questions Mr. O’Donoghue is capable of propounding to 
him. 

THE COURT: You may answer. 

THE WITNESS: Will you repeat the question, please? 

(The last question was read by the reporter.) 

THE WITNESS: Again, my answer is I don’t recall 
that. And in your question you are emphasizing the 
wheel button. I want to explain to you this: The use of 
the button on the wheel, this doesn’t mean you have 
to use all the time throat microphones. You can 
1236 use other types of microphone through the wheel 
button. Don’t you understand that? 

BY MR. O’DONOGHUE: 

Q Did you ever use a hand microphone in flying a 
P-38 in which you used a button on the wheel, instead of 
a button to the microphone itself? A Probably not, sir. 
But I used all kinds of microphones. 

Q In order to transmit, then, on this day you were 
flying, you would push down the button on the wheel? 
Is that true? A In order to talk? 

Q Yes—on November 1, in order to talk A Yes, sir. 

Q Yes. Is it also true that when you pushed that 
button, you would be unable to hear any transmissions 
on that frequency? A Yes; in the regular kind of radio 
equipment, that happens. It blocks out the noise coming, 
or the noise. 

Q So whether or not you were actually transmitting, 
if you held down this button on the wheel, you would not 
be able to hear any other transmissions on that fre¬ 
quency? A Perhaps, sir, perhaps. 
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Q Don’t you know whether or not that is true, 

1237 Captain? A If you are holding constantly that, 
you mean? 

Q Yes. A Well, it has a kind of spring that you 
have to make certain effort in order to be holding all the 
time that. It comes, up—out—automatically. 

Q But if you were holding it, whether or not you were 
transmitting, you would be unable to hear any other 
transmissions on that frequency. Is that not true? A 
It probably is true, sir. But I am not a radio man; so I 
cannot tell you definitely the answer. I know about radio, 
but not to that extent. 

Q So you didn’t know, or you don’t know, whether 
it was necessary to release that button in order to hear 
any transmissions to you? A Sure, I do know, sir. 

Q You do know that? A I do know that it is neces¬ 
sary to release that. And as I told you, it has kind of a 
spring; it releases automatically. 

Q So that if you gripped the wheel and held onto this 
button, you would not be able to hear any transmissions 
to you under those circumstances. Is that true? A Yes, 
probably not. 

Q Probably true? A Probably not. I know that 
when we are talking or pressing the button, while 

1238 talking, we can’t hear voices coming in through the 
radio. 

Q When you first taxied or first went out in front 

of the hanger—I don’t know whether you taxied or not— 

on November 1, and made a radio check with the tower, 

how did vou hear them? A I did hear it loud. I know 
* 

it was a special kind of tone, loud, clear. That is a more 
correct explanation. 

Q You say it was loud? A It was loud, clear. 

Q Loud and clear. 

Do you remember on November 8, 1949, when you gave 
certain testimony to the representatives of the Civil Aero¬ 
nautics Board? Do you remember that occasion? A 
When T was at the hospital, sir? 
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Q Yes, a week after the accident. A Yes, sir. 

Q Do you remember being asked, at page 274— 

“As you taxied out, did you have any trouble getting 
transmittance from the tower?” 

And your answer was: 

“No, it was not loud, but I did not have any trouble.? 

A While taxiing, I imagine is the question? 

1238 Q Yes. A Now you are— 

Q I am asking you if you remember being asked 
that question and giving that answer. A Yes, sir. 

Q Saying that it was not loud, but you did not have 
any trouble. A Yes, sir. 

Q Now, was it or was it not loud? A The questions 
are different, sir. Your question was in relation with my 
check on the ground, which wasn’t while taxiing. It was 
before. And this other is in relation with my taxiing. 
They are two different things, sir. 

Q So you made a first check, and it was loud and 
clear? A That is right. 

Q And later on you heard them again while you were 
on the ground, and it was not loud? Is that it? A Prob¬ 
ably that we make automatically, the pilots, we set the 
volume in such a placethat it is comfortable for you, that 
it isn’t loud, it isn’t low, you know. 

Q At first it was loud. And did you adjust it? You 
turned it lower? A When I did my check, I had 

1239 to realize if I was able to hear loud. I did realize. 
Now probably, automatically, I set it in such a 

place that I could hear without having trouble, and with¬ 
out having too loud a voice, too. 

Q Well, did you while you were /.here in front of the 
hanger, or anywhere, before taking off, turn the volume 
down? A I don’t recall that, sir, because we do that 
as an automatic reaction. When you feel a loud voice, 
when talking by phone, you take it away. The same 
thing happens. We just set it in the right place. 
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Q Is it true that the first transmission was loud; but 
later, while you were still on the ground, a transmission 
came that wasn’t loud? Is that it? A Because I prob¬ 
ably set it in the proper place. I wouldn’t like to be talk¬ 
ing by radio when the voice is too loud. 

Q I see. And so you turned it down, you think. A 
Yes, automatically, probably I did. I don’t recall exactly 
where and when. 

Q And after that in the entire course of your trip 
you did not adjust the volume again? A While being 
on the ground, because that is a routine check, the pilot, 
before to take off, we set the volume with the regular 
check, the general check of the airplane. We set the 
volume, and we go off. 

Q Now that you have made that explanation, 
1240 would you mind answering my question? 

ME. O’DONOGHUE: And will you read it to 
him, Mr. Reporter? 

THE REPORTER (reading). “Question: And after 
that in the entire course of your trip you did not adjust 
the volume again?” 

THE WITNESS: Probably the adjustment of the 
volume I did on the ground, so I could have the chance 
to hear or to listen to the tower all the time, because I 
don’t recall changing the volume any time while I was 
in the air. 

BY MR. O’DONOGHUE: 

Q So at no time, even when you went some distance 
from the airport, you did not turn up the volume? A 
No, sir, because it was not required. I have never been 
away from the tower so it would be required to change 
the volume. 

Q Now, when you taxied down toward the south end 
of the airport, where did you first come to a stop? A As 
I recall, I stopped right before to cross the runwav No. 9. 
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Q And did you have any communication with the 
tower at that point? A While I was stopping, I didn't 
call to the tower. They called me. 

Q They called you? A Yes. 

1241 Q And what did they say? A They said that 
I could continue taxiing, either to runway 3 or 36. 

Q They had previously told you to go to runway 3? 
Is that true? A Yes, sir. I recall something; I recall 
I was cleared to taxi to runway 3. 

Q Did you make any request of them for permission 
to go to runway 36 instead of runway 3? A No, I 
didn't at that time, sir. I was going to, I know, because 
T went with the definite plan, in order to take off of run¬ 
way 36, because that is longer, if they didn’t clear me; 
but they cleared me for the other one. 

Q But you didn’t ask them? A No, I did not. 

Q And they volunteered that information? A Yes, 
sir. 

Q Then did you tell them, after receiving that per¬ 
mission, what runway you were actually going to take 
off on? A No, sir. 

Q You did not? A No, sir. It is not required, 
either. They are watching you. They know where we 
are going. 

1242 Q Except by watching you, the tower had no 
way of knowing which runway you were going to 

use in takeoff? Is that true? A They are watching us. 

Q You didn’t tell them? A No, I didn’t tell them. 
And I don’t think it is required. 

Q Now, you don’t remember any transmission from 
the tower while you were still on the ground, telling you 
to make a 180-degree turn and come back? A No, sir. 

0 You do not remember that? A No. 

Q And you at no time, after you began taxiing, made 
a 180-degree turn? A No, sir. 


462 A 


Q Now, finally you took off. Now, at what altitude 
were you when you started your turn, after the takeoff? 
A I recall being a little higher than three hundred feet. 

Q You were higher than three hundred feet? A Yes, 
sir. 

Q How much higher than three hundred feet? A I 
don’t recall exactly the altitude. I knew I had reached 
three hundred. 

1243 Q Well, was it much more than three hundred 
feet? Was it four or five hundred feet? A It is 

really hard to say, really hard to answer. I don’t recall 
the exact altitude. 

Q Could it have been as much as a thousand feet 
when you began your turn? A No, sir. 

Q No? A No, sir—not a thousand feet. 

Q How high could it have been before you started 
your turn? A Before I started, sir? 

Q Yes. A Or right at the time I started and made 
certain this interception, which makes also a difference in 
altitude ? 

Q At the time you started your turn, what was your 
altitude? A Exactly, I don’t know”, sir. I don’t recall. 

Q Well, between what two figures could it have been? 
Could it have been as low as three hundred feet? A 
Something more than three hundred feet. 

Q And could it have been as much as five hundred 
feet? A No, sir. 

Q Now, where were you when you started the 

1244 turn? Over the field or over the river? A Over 
the river, because I left already the field: I remem¬ 
ber that. I was out of the field. 

Q You had left the field behind you? A Yes, sir. 

Q I see. And how far behind you, would you say, 
before you began your turn? A Well, that is also, 
really, I can’t recall how far, sir. But I was over the 
river. 
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Q Do you remember being asked on November 8, at 
that occasion I spoke of before when you gave your 
testimony to the CAB, at page 279, being asked the 
question— 

“Would you tell us where you started your turn, after 
your takeoff?” 

And your answer was: 

“After I got to three hundred feet.” 

I will start that over again. Do you remember being 
asked the question— 

“Would you tell us where you started your turn, after 
your takeoff?” 

And your answer was: 

“After I got to three hundred feet.” 

When you made that answer, was that true? A Yes. 

Q And then do you remember being asked the ques¬ 
tion— 

1245 “And do you remember whether you were still 
over the field or over the river, or just where were 

you?” 

And your answer was: 

“Just at the end of the field.” 

A Is that a question in relation with the altitude, the 
three-hundred-feet altitude? 

Q That follows the question as to altitude, as to where 
you began your turn after takeoff. A The answer refers 
to about three hundred feet altitude, at the end of the field 
—in other words, when I was leaving behind the field. 

Q Then that answer is true, is it? A It is true. 

And to clarify it, perhaps, I will read the next question 
and answer: 

“At the end of the field at three hundred feet?” 

And your answer was: 

“After the end I started a left turn.” 

What kind of a turn did you make at that time? A I 
started a standard turn to the left. I started the turn. 
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Q And can you tell us wliat your heading was at that 
time, or how much of a turn it was to the left, in degrees? 
A I can’t tell you exactly what it was, actually. I know 
I started the turn to the left. 

1246 Q Well, was it just a little turn to the left? A 
What do you mean by “a little turn”? 

Q Well, was it as little as 15 degrees to the left? A 
This turn, I could make figures, but really I don’t know 
exactly what it was. 

Q Was it as much as a 90-degree turn you began to 
make? A No, sir. 

Q Less than 90? A Yes. 

Q More than 15? A And less than 45. 

Q And less than 45. A In other words, let me clarify 
that. I started the left standard turn. 

Q And what is standard? A “Standard” is a turn 
which passes by in relation to the speed of the airplane, so 
there could be covered the 360-degree turn on two minutes’ 
time. That is what a standard turn is. 

Q In two minutes’ time? A Yes, sir. 

Q Now% how’ far did you continue on that slight turn, 
or less than 45-degree turn? A As far as the engine 
trouble began. 

1247 Q As far as what? A The trouble in the en¬ 
gine began. 

Q But how far in distance? A As I w’as in engine 
trouble, I did not have a chance to have an idea how far 
it was. But anywray I began the turn to the left, and I 
changed my heading from, say, 30 degrees or something 
like that. That designates—have you a question?—about 
30 degrees. 

Q A 30-degree turn? A I changed the heading about 
30 degrees. 

Q And how’ long did you continue in this 30 degrees? 


465 A 


MR. BRESS: He didn’t say that. He said he made a 
30-degree change of heading. 

THE WITNESS: As soon as I got in engine trouble, 
I had to stabilize and continue straight ahead, and I saw 
the Pentagon. 

BY MR. O’DONOGHUE: 

Q You then turned straight ahead and you could see 
the Pentagon? A I could see a little bit to the left the 
Pentagon. 

Q And how high were you when you could see the 
Pentagon? A I don’t recall exactly that, sir. 

Q And you don’t know whether you were a thousand 
feet or what you were when you saw it? A I don’t 
1248 know exactly. If you want to have an answer, any¬ 
way, I can make a guess. But exactly I don’t know. 

Q Now, did you pass over the Pentagon and keep 
north? A No, sir. I turned around the Pentagon, 
avoiding to fly over the Pentagon, and I flew around it. 

Q Then you did not pass over the Pentagon? A You 
mean pass over the building itself? 

Q Yes. A No. I turned around it. 

Q Then do you remember being asked this question, 
before the CAB— 

“Do you recall any of the landmarks or terrain you 
were flying over? Do you recall looking down and recog¬ 
nizing anything on the ground?” 

And your answer was: 

“Yes; on the left side I saw the Pentagon, and I passed 
over the Pentagon and went north.” 

A And I went north? I believe that has been cor¬ 
rected. 

Q Do you remember that question and answer? 

MR. BRESS: He says that has been corrected. 

MR. O’DONOGHUE: T can understand the witness, 
Mr. Bress. 
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MB. BRESS: My copy doesn’t read the way your 
copy does. 

1249 BY MR. O’DONOGHUE: 

Q Do you remember being asked that question 
and giving that answer? A That very same answer, no, 
sir. 

Q What answer did you give? A More or less the 
same answer I gave you, that I flew through—I mean 
“towards”—the Pentagon, and I turned around it. 

Q Now, do you remember being asked this question, 
at page 13?— 

“Just to the best of your memory, just where did you 
fly this airplane? 

And your answer was: 

“I made a 90-degree turn to the left and then went 
straight ahead until I got 3500 feet, and then I turned 
again 90 degrees to the south, you know, 90 to the left, 
which is a south heading, and at that time I called to the 
tower, at that time.” 

A What is your question? 

Q Did you give that answer? A That was on No¬ 
vember 8, sir? 

Q Yes. A I don’t recall exactly whether I gave that 
answer. 

Q Is that correct? A Well, I don’t recall exactly 
if I gave that answer. 

1250 Q Is that a fact? Did you fly west, it would be, 
until you gained an altitude of 3500 feet— 

MR. BERNSTEIN: That is not the answer. 

THE WITNESS: That is not the answer, probably, 
sir. I don’t recall saying everything there. 

BY MR. O’DONOGHUE: 

Q I have read that. I am asking if that is the fact. 
A That is not the fact, sir. 

MR. BRESS: The answer doesn’t show where it picks 
up from, at what point he begins this 90-degree turn. Mr. 
O’Donoghue is interpreting it as meaning he makes that 
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90-degree turn at takeoff and flies west; and that does not 
permit of that interpretation, I don’t believe. 

MR. O’DONOGHUE: May I have the question and 
answer, Your Honor! 

THE COURT: It is cross-examination, and counsel 
has called the witness’ attention to the circumstances 
under which the question was asked, the time at which it 
was asked, to the question that was asked and to the 
answer that was given. Now he wants to know from the 
witness whether or not that was the fact. I think he is 
entitled to an answer. 

THE WITNESS: Will you repeat the question? 

BY MR. O’DONOGHUE: 

1251 Q I will read it over again and ask you if this 
is a fact—and I will go back a couple of questions 
in order to make sure that there can be no misunderstand¬ 
ing. The quer;ions follow where you have just taken off 
from the airport, and you were asked the question— 

“Now, Erick, will you tell us where you flew. You are in 
the turn; just where did you go?” 

And your answer was: 

“You are talking about the places?” ( 

And the question was: 

“Just to the best of your memory, just where did you 
fly this airplane?” 

And vour answer was: 

“I made a 90-degree turn to the left and then went 
straight ahead until I got 3500 feet, and then I turned 
again 90 degrees to the south, you know, 90 to the left, 
which is a south heading, and at that time I called to the 
tower, at that time.” 

Is that correct? 

A Really I don’t recall exactly. This is confusing, the 
answer. 

Q Is it correct? A I don’t recall if it is correct, sir. 
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Q I mean, is it true? Does this state a true fact? A 
Let us go step by step, sir, if you want to see 

1252 if it is true. It is confusing, the way it is an¬ 
swered. 

Q Let me show it to you. Maybe that would make it 
easier. 

MR. BRESS: And let him see the first question and 
answer above the one you began reading. That fixes the 
time. 

THE WITNESS: Where is it, Mr. O’Donoghue? 

BY MR. O’DONOGHTJE: 

Q This is the answer I am particularly referring to. 
You can read anything ahead of that, in order to orient 
yourself. A This answer, sir, refers to all parts. It 
says has been made a turn of 90 degrees. May I explain 
on the board, sir? 

Q No; I want you to answer my question. Is the an¬ 
swer to that question true? A In general it is true. 

Q In general it is true. Then I will ask you if it is 
true that after taking off, you made a 90-degree turn 
to the left and continued in that course until you reached 
an altitude of 3500 feet. A No, sir. That is not the 
meaning of my answer, sir. 

Q I beg your pardon? A That is not the meaning 
of my answer. That doesn’t say that I made a 

1253 90-degree turn to the left constantly. I did a 90- 
degree turn, while north of the Pentagon. I ac¬ 
complished the 90 degrees, changing the direction. But 
it doesn’t say I did a constant turn. 

Q No. It says “I made a 90-degree turn to the left 
and then went straight ahead until I got 3500 feet.” Is 
that part true? A Just a moment, sir. 

Q That after your takeoff, you made a 90-degree turn 
to the left, and went straight ahead, “until I got 3500 
feet.” A Will you continue reading, please? 
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Q “And then I turned again 90 degrees to the south, 
you know, 90 to the left, which is a south heading.” Is 
that— A You can see there is no relation between the 
turns and these directions. There is no coordination, 
sir. Can’t you see that? 

THE COURT: The question is, was that your an¬ 
swer to that question?—You made a 90-degree turn and 
you went around the Pentagon. 

THE WITNESS: I completed the change of 90 de¬ 
grees. 

THE COURT: You made the first turn, around the 
Pentagon. Then you made another turn and went south. 
Is that correct? 

1254 THE WITNESS: I went south. That is cor¬ 
rect. 

THE COURT: AH right. 

BY MR. O’DONOGHUE: 

Q And in that westerly heading, you went to an alti¬ 
tude of 3500 feet? A No, sir. 

Q Then this answer is not true? A As I told you, it 
is confused, the whole answer itself. It has many details 
in relation with the facts. But the way it comes, it is 
confused. 

THE COURT: Captain, what was your altitude when 
you made the first turn around the Pentagon? 

THE WITNESS: I don’t know exactly, sir; but rough¬ 
ly I would say I was at least about fifteen hundred or 
more than fifteen hundred. 

THE COURT: When you made the second turn of 90 
degrees to come south, what was your altitude at that 
time? Your best recollection. 

THE WITNESS: I am sorry, sir. I circled around 
the Pentagon in order to fly south. 

THE COURT: You made a turn around the Penta¬ 
gon? 

THE WITNESS: Yes, sir; and I was heading south. 
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THE COURT: Then you made another turn to head 
south. You were going north the first time? 

THE WITNESS: Northwesterly. 

1255 THE COURT: All right. Then you made a 
turn around the Pentagon. 

THE WITNESS: Yes, sir. 

THE COURT: Then you straightened out and headed 
south. 

THE WITNESS: Yes, sir. 

THE COURT: When you straightened out to head 
south, what was your altitude at that time? 

THE WITNESS: I imagine close to two thousand 
feet—about that. 

MR, O’DONOGHUE: What? 

THE COURT: About two thousand feet. 

Did you say about tw’o thousand feet or more? 

THE WITNESS: More or less two thousand feet— 
about two thousand feet. 

THE COURT: All right. 

BY MR. O’DONOGHUE: 

Q Now do you remember being asked this further 
question, at page 14?— 

“You stated you climbed 3500 feet and turned again 
90 degrees to a south heading.” 

And your answer was “Yes.” 

A Would you repeat that, sir? 

Q “You stated you climbed 3500 feet and turned 
again 90 degrees to a south heading.”, A It is referring 
to the general—I flew until to get to 3500, and I 

1256 turned my engine over to fly south down to the left 
—in general. 

Q But you did not, then, as you said here, turn west 
and fly straight and fly up to 3500 feet. 

MR. WARNER: I submit the witness never said he 
flew west any distance at all. 

MR. BRESS: That is the weakness of this type of 
question, Your Honor. 
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MR. O’DONOGHTJE: I object to these remarks. 

THE COURT: Just a minute, please. 

When you got off the ground, in which direction did 
you fly, the first time? 

THE WITNESS: North. 

THE COURT: At what altitude, after you were air¬ 
borne and substantially in the air for a period of time? 
At what altitude? 

THE WITNESS: A little more than three hundred 
feet. 

THE COURT: Then you made a turn, in which di¬ 
rection ? East ? 

THE WITNESS: Toward the left. 

THE COURT: That would be which direction?—East 
or west? 

THE WITNESS: That would be west. 

THE COURT: So you made a turn west. At that 
time what was your altitude? 

1257 THE WITNESS: It was increasing constantly. 

THE COURT: But when you made this turn, 
what would be your altitude? You said, I think, about 
two thousand feet. 

THE WITNESS: What would it be, sir? 

THE COURT: Yes, what would it be? 

THE WITNESS: It would be about five hundred. 

THE COURT: When you made the turn? 

THE WITNESS: When I was making the turn. 

THE COURT: That is the turn about the Pentagon? 

THE WITNESS: No, sir. I continued from some time 
until reaching that point. 

THE COURT: This is the first turn, we are talking 
about now. You are flying off and make a 90-degree turn 
left. That is the first turn. 

THE WITNESS: No; I did not do 90, sir. I did 
not accomplish the turn, because I got— 

THE COURT: You made a turn to the west? 
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THE WITNESS: I started the turn, and I had to 
stop, when the engine trouble came. 

THE COURT: I understand. So then you flew 
westerly until you got near the Pentagon, and you flew 
around the Pentagon, and then made another turn head¬ 
ing south? Isn’t that right? 

THE WITNESS: I didn’t fly west. 

THE COURT: You were flying north? 

1258 THE WITNESS: Towards the north. I start¬ 
ed a left turn. 

THE COURT: When you started a left turn, in what 
diretion were you flying, from the standpoint of the com¬ 
pass? 

~ THE WITNESS. Say 330 degrees. 

THE COURT: No, no. I am not talking about de¬ 
grees. I am talking about direction—north, east, south 
or west. 

MR. BRESS: 330 degrees means the direction. 

THE WITNESS: It is northwesterly, sir. 

THE COURT: Just a minute. He understood my 
question. I said I am not talking about the compass in 
degrees. I said I am talking about the compass from the 
standpoint of geographical direction. 

MR. BRESS: Oh, I thought you were asking him 
about the compass. 

THE COURT: No. 

THE WITNESS: Northwesterly. 

THE COURT: So you then turned northwesterly? 
THE WITNESS: That is right. 

THE COURT: And you proceeded in that fashion 
for how long a period of time? 

THE WITNESS: Until, to be on the Pentagon. 

THE COURT: And then you made another turn? 

THE WITNESS: Another turn from that di- 

1259 rection towards the south, flying around the Penta¬ 
gon. 
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T HE COURT: So it would be correct to say you 
started and flew north, then you made a turn northwest, 
and went around the Pentagon, and then headed south? 

THE WITNESS: That is right, sir. 

THE COURT: When you made the turn around the 
Pentagon and headed south, what was your altitude? 

THE WITNESS: I don’t know exactly. I didn’t see 
the altimeter. 

THE COURT: Is there an altimeter in that plane? 

THE WITNESS: Yes, sir; and besides the altimeter, 
about 25 instruments, too. 

BY MR. O’DONOGHUE: 

Q Was there a clock among the instruments? A Yes, 
sir. 

Q Did you notice what time it was when you took off? 
A No, sir. 

Q Did you look at the clock at any time? A Yes, sir. 

Q At what time? A I don’t recall. You will be sur¬ 
prised, sir; but when an accident happens, some things 
you never remember. I know it would be wonderful if 
I had any idea of the time of the accident. But I just 
don’t remember anything in relation to the time. 
1260 Q The accident has forced a great many things 
out of your memory. Is that it? A Some things. 
But I keep in my memory most of them, and probably I 
will never forget them in my life, sir. 

Q We have you on a southerly heading. How far west 
of the Pentagon do you say you were in that southerly 
heading? A I don’t think I was more than a half a 
mile west of the Pentagon. 

Q And you were heading due south, and a half a 
mile west of the Pentagon. A That is more or less, sir. 

Q And you continued in that course? A Yes, sir, to¬ 
wards the south. 

Q And how far west of the field were you? A West 
of the field, it might have been two miles, or something, 
from the field, from the tower, you know—a mile and a 
half or two miles, something like that. 
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Q A half mile west of the Pentagon, but one and a 
half or two miles west of the field? A How do you 
mean? Westward? 

Q Yes. A In other words, when I was at 90 de¬ 
grees from the tower, I was about two miles out—that is 
what I mean—toward the west. 

1261 Q You made a turn to the south, sometime, and 
at that time you were a half mile west of the 

Pentagon? A Yes. 

Q And you headed due south? A Yes, sir. 

Q That is, a 180-degree heading, and you continued 
on that for some distance? A Yes, sir. 

Q And how far west of the field were you while in this 
heading? A But your question is not complete, sir. I 
was on that heading for a long time, quite long. How 
far from the field on that heading, is your question. On 
that heading I have been for some time. 

Q How far west of the field were you? A At what 
time or at what moment, sir? 

Q Well, at any moment. Would it vary while you 
were on this due south heading, your distance west of the 
field? A I will give you one answer. When I was 90 
degrees or, in other words, west of the tovrer, I might 
have been about two miles west of it. Do vou understand 
that? 

Q Did you ever go farther than two miles west of the 
tower on this southerly heading? A I don’t think so. 
In other words, I don’t think it would ever be west 

1262 of it more than three miles, never. I don’t think 
so. 

Q Never more than three miles? A That is the 
maximum. 

Q You might have been as much as three miles west 
of the field, after turning due south a half a mile west 
of the Pentagon? A Not after turning. Being at a 90- 
degTee angle— 
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May I clarify on the chart, Your Honor? 

THE COURT: Yes. 

THE WITNESS: Here or here? 

THE COURT: Whichever is most convenient. Would 
you prefer to use the map or the photograph? 

THE WITNESS: It makes no difference for me, sir. 
Whatever is better for you. 

THE COURT: It is entirely up for you, whichever 
one you use. 

BY MR. O’DONOGHUE: 

Q Well, suppose you use the chart. A I was flying 
more or less half a mile west of the Pentagon, toward 
the south. 

Q And you flew due south? 

MR. BRESS: By “due south,” Mr. O’Donoghue means 
exactly 180 degrees. 

THE WITNESS: Towards the south. 

1263 MR. BRESS: That “due south” is used to mean 
180 degrees. 

THE COURT: Mr. Bress, when you say 180 degrees, 
you mean a straight plane. 

MR. BRESS: Yes, sir. Mr. O’Donoghue has been say¬ 
ing “due south,” and he is going to come back at us in a 
week or two with that “due south” as 180 degrees. 

MR. O’DONOGHUE: Wait a minute. I have never 
heard of anybody acting so improperly, as counsel for 
the plaintiff. 

THE COURT: Just a minute. We have been getting 
along very nicely up to now. But if there are any diffi¬ 
culties, I will have to fall back on what we judges call 
“monev-in-the-bank prerogatives.” I don’t want to do 
that. All right. 

THE WITNESS: I was flying toward the south, and 
to turn around the Pentagon, more or less half a mile 
west of the Pentagon. You asked me how far I was from 
the field. 
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BY MR O’DONOGHTJE: 

Q No, I did not. I asked you how far west of the 
field you were. A My answer was, about two miles. 

Q Or possibly three? A I can’t answer exactly, sir, 
but I can make a guess, about two miles west of the tower. 

The field also has different points. 

1264 (The witness having returned to the stand:) 

Q Now, where were you in relation to the tower 
when you first called them after you were in the air? A 
When I first called to the tower, I was west of the tower, 
more or less, or right before being west of the tower. 

Q And what was your altitude at that time? A I 
don’t know exactly, sir. I was climbing constantly and 
trying to climb as much as possible, because when you 
have engine trouble the altitude always helps. It is safer 
for you to be higher. 

Q Do you remember being asked the question, at page 
15 of the CAB proceeding— 

“Did you make any communication with the tower after 
vour first left turn after you reached 3500 feet? Were you 
in contact with the tower during that part of the flight?” 

And your answer was: 

“During the first turn, no.” 

Is that correct? The next question— 

“Then you said you made a second turn to the south 
heading at 3500 feet?” 

And your answer was “Yes.” 

Is that true? 

MB. BERNSTETN: Read the next question, Mr. 

1265 O’Donoghue. 

MR. O’DONOGHUE: Now I am being told what 
questions to read, Your Honor. 

THE COURT: Now, Mr. Bernstein, you are supposed 
to be quiet. 

MR. BERNSTEIN: If Your Honor pleases— 
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THE COURT: Just a minute. You are supposed to 
be quiet. Isn’t that right? I want you to answer my 
question. 

MR. BERNSTEIN: I apologize to the Court. 

THE COURT: Don’t apologize. But I am just asking 
you a simple question. You are supposed to be quiet, 
aren’t you? 

We will suspend. Step down. 

(Following brief recess:) 

1266 THE COURT: Members of the Jury, this case 
will be adjourned until tomorrow morning, and I 
would like to tell you why because we have no secrets 
from you at all. 

One of counsel is ill, one of counsel has been ill, and 
another of counsel has had a death in the family. That 
refers to counsel on both sides. So rather than run the 
risk of any long protracted illness upon the part of any¬ 
one, so that there might be a mistrial or long delay, the 
Court has assumed its prerogative and grabbed the bull 
by the horns, so to speak, and we will adjourn until to¬ 
morrow morning at 10 o’clock. 

Very well. 

(Thereupon at 11:36 a.m. an adjournment was taken 

until 10 o’clock a.m. on Thursday, January 29, 1953.) 

• • • • 

1273 THE COURT: Now, Members of the Jury, 
again there has been some delay by circumstances 
over which we have no control. I told you yesterday 
morning that the case would be adjourned to today due 
to the illness of counsel and due to a death in the family 
of another of counsel. So I think I should say this to 
you, that Mr. Bress exhibited some evidence of disability 
yesterday morning. That was confirmed by the nurse. 
He has had a physician, and he has the general disability 
that has been going around. So therefore of course we 
would not insist that he go on, as he could not under the 
circumstances; and the matter was adjourned. 
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You have noted the absence of Mr. Ewald, of associate 
counsel. His brother died and he went on to New York. 

Therefore in order not to waste your time and the 
Court’s time, all counsel being very much desirous of 
pushing this matter unto its ultimate conclusion, it has 
been decided that we would have read into evidence before 
you today the deposition of one Mindel. I believe his 
first name is Philip, Mindel—M-i-n-d-e-1. This testimony 
was taken before the Civil Aeronautics Board, investigat¬ 
ing the air collision between an aircraft of United 

1274 States registry N-88727—that is the Eastern Air 
Lines aircraft—and a P-38 aircraft bearing identi¬ 
fication number NX-26927, which occurred near the Wash¬ 
ington National Airport on November 1, 1949. 

So what will be read into the record as evidence before 
you is the testimony of this man, Philip Mindel; and that 
is by agreement of counsel. 

Philip Mindel, of course, is not in court. You have 
never seen him, you will never see him, in order to place 
him in the same category as other witnesses who appear 
before yon in the flesh. But it is permitted to take the 
deposition of witnesses who are outside the jurisdiction, 
in the fashion I have indicated. 

In order to give a semblance of reality to the proceed¬ 
ings, rather than have the bare deposition read by some 
member of counsel, Mr. Furey, the Clerk, will be Mr. 
Mindel, for the period during which this deposition is 
read. And since Mr. Mindel has already been sworn, 
and Mr. Furey is merely substituted for Mr. Mindel, Mr. 
Furey will not have to be sworn. 

So, Mr. Furey, alias Mr. Mindel, will you take the 
stand. 

MR. BERNSTEIN: Your Honor, who did you want 
to read? 

THE COURT: The plaintiff will proceed first. I 
don’t exactly know the posture in which the mat- 

1275 ter is. You had better come and explain it to me. 

(At the bench:) 
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THE COURT: Who is making the examination? 

MR. BERNSTEIN: It is plaintiff’s witness. 

THE COURT: Who is making the examination? 

MR. BERNSTEIN: There is one and then another of¬ 
ficer. There is a board of five. And while the counsel 
of CAB normally conducts the examination, the board 
members will interject 

MR. O’DONOGHUE: You do it 

THE COURT: All right. You do it. 

MR. O’DONOGHUE: And should it be made clear 
that this is offered by the plaintiff as part of his case? 
Has it been said? I don’t know. 

THE COURT: Very well. 

(Counsel having returned to the trial table:) 

THE COURT: Members of the Jury, let me repeat 
This is the testimony of this witness Mindel, before the 
Civil Aeronautics Board, in an investigation made by that 
body, as it is required to do by law, into this particular 
collision; and this testimony given before the board by 
the witness ^Mindel is being offered by the plaintiffs as 
evidence on their side of the case. All right. 

(Accordingly the testimony of PHILIP MINDEL was 
read as follows:) 

1276 Reading of Testimony of Philip Mendel 

“Q Would you state your name and residence, please. 
A Philip Mindel, 723 North Albemarle Street, Arlington, 
Virginia. 

“Q And your position, Mr. Mindel. A I am employed 
as the Chief of the Aircraft Service Branch, for the CAA 
at Washington National Airport. 

“Q Mr. Mindel, would you just briefly summarize your 
training and experience for us, please. A Well, I have 
been in aviation for approximately 22 years, all of that 
time in connection with the maintenance and overhaul of 
aircraft—commercial aircraft. 

“Q You say you have been an agent? Do you mean a 
CAA agent? A I said in aviation. 
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“Q Now, Mr. Mindel, have you heard the testimony 
which has been given during the course of these hearings! 
A Yes, sir. 

“Q Did you witness the accident that has been pre¬ 
viously described? A Yes, sir. 

“Q Would you tell us where you were at the time? 
A Yes. I was on Memorial Highway, approximately a 
half mile south of Hangar 5. There are no marks there, 
landmarks or anything that I can give you. 

1277 “Q But approximately a half mile south of 
Hangar 5. A That is correct. 

“Q And in which direction were you driving? A 
South. 

“Q You were driving what type of an automobile? A 
convertible or what? A It was a Nash sedan and I was 
going towards Alexandria. 

“Q Mr. Mindel, -would you tell us what your observa¬ 
tions were, as much in detail as possible, when you first 
observed the DC-4, where it was, how high it was, and the 
same with the P-38, up to the point of collision? A 
Well, initially, I observed the DC-4 over the Potomac 
Yards. 

“Q That is the Potomac Railroad yards. A That is 
right. It was approximately 500 feet in the air, and he 
was lined up with Runway 3 on the National Airport. 
He had his gear down, he had his flaps down, and he was 
making what I would consider a normal approach. 

“Q Flying straight or was he turning? A He was 
flying straight; both wings were absolutely level, so far 
as I could see or tell. 

“The road is a little bit lower at that point than the 
Potomac Yards, so I couldn’t give you any point 

1278 that he vras over, but I would say a mile and a half 
south from the DC-4 I observed the P-38, and he 

looked to be about 2,000 feet in the air. 
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“He had just stuck the nose of the P-38 down and 
started in, on approximately over the Memorial Highway, 
or his course would take him approximately over the Me¬ 
morial Highway. He was making a very shallow turn so 
as to skirt the lagoon where the yacht basin is located, 
and that is about the attitude he was at when I observed 
him hit the DC-4. 

“At the time that they collided, the ships were about 
250 feet in the air. 

“The P-38 seemed to hit the C-54 about two-thirds of 
the way back on the fuselage, a little bit high, and the 
C-54 broke in half, the tail dropped with the aft part 
first and—well I observed it until it went down behind 
the trees, and it seemed to be in just that attitude, until 
it went behind the trees. I didn’t observe after that. 

“The forward part started forward a little bit, and 
the engines started to over-rev, and it stuck its nose 
down and went into the water about—oh, almost an eighth 
of a mile off shore. That is the way the forward part 
of the C-54 landed. 

“The P-38 just seemed to bounce off from the 54, and 
I lost him. Where he landed I don’t know. I was 
1279 watching the 54 from there on, and I don’t know 
where the P-38 landed. 

“Q Mr. Mindel, could you give us any estimate of the 
period of time that the aircraft were under your observa¬ 
tion, up to the time of the collision! A No, I couldn’t. 

“Q Was it just momentary or were you able to actually 
observe them over an appreciable period of time! A I 
couldn’t estimate the time at all, sir. I observed the 
complete accident and watched the 54 approach, and I 
watched the P-38 approach. But I wouldn’t dare try to 
estimate the time. 

“Q Well, you did observe them long enough to observe 
the closure of approximately a mile and a half, is that 
true! A Yes, sir. 
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“Q I believe you previously stated that when you 
first saw the two airplanes the P-38 was a mile and a 
half south of the DC-4. A It was a mile and a half 
south of the 54. 

“Q And during the entire course of your observation 
the DC-4 was flying a straight course, is that right? A 
That is right. 

“Q And the P-38 was making this rather shallow turn, 
is that right? A It was a very shallow turn, 

1280 sir. 

“Q Just at that point, that confuses me some¬ 
what. When you first observed the P-38, it was making 
a shallow right turn, and it just stuck its nose down a 
bit, is that right? A That is right. 

“Q Now will you describe what happened after it 
made that very shallow turn? A No, he was making a 
shallow turn in his complete approach. He was in more 
of a northerly—he had set more of a northerly course for 
his flight. He was heading more north. 

“Q That is when you first saw him he was about on 
a northerly course instead of a northeast course to line 
up with 3. A Well, he had continued—he continued 
that course until the collision. 

“Q In other words, when he lined up, and made a 
shallow turn, and started his descent, he was on a north¬ 
erly course rather than a northeasterly course. A That 
is correct. 

“Q . What was his approach attitude, after he had lined 
up on this northerly course? A To me it seemed very 
steep. 

“Q Very steep. A Yes, sir. 

1281 “Q And did he change his course at all or did 
he just keep right on? A This whole approach 

of his was in a short of a shallow turn—very shallow. I 
wouldn’t say it was over one degree. 
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“Q One degree. And starting out, as I remember, you 
said, right down Mount Vernon Memorial Highway, lined 
up with it. A That is right. 

“Q That continued until the moment of impact. A 
That is right. 

“Q At the time the impact occurred how far were the 
two aircraft from you? A About 350 to 400 feet. 

“Q How r fast were you driving? A I had stopped. 

“Q You had stopped. A Yes, sir. 

“Q How long had you been stopped? A I don’t 
know. 

“Q At what period during your progress down the 
highway did you stop? A As soon as I observed the 
P-38, I slowed down, then, when I realized that the two 
airplanes were going to try to make an approach * 
1282 on the same runway, I stopped. I can’t give any 
estimate of time, sir. 

“Q Which side of the highway were you driving on? 

A The right side. 

“Q The extreme right side. A Yes, sir. 

“Q And when you stopped, did you pull off the high¬ 
way? A I pulled off to the right side of the highway 
and observed it. As soon as they hit I pulled over to the 
left side of the highway. There was three dirt roads on 
the left side of the highway that led down to the river. 
The last dirt road south, I parked the car, and had an¬ 
other person in the car, and we both ran down to where 
the aircraft hit. There was one car in front of us, and the 
man was parking just about the time we got there. 

“Q For the purposes of the record, this lagoon that 
you are speaking of and the yacht club, which side of the 
airport is that on? A It is not on the side of the 
airport. It is south of the airport. 

“Q South of the airport. A Yes, sir. It is the 
sailing marina, I think. And the lagoon of course is— 
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“Q I have one suggested question here. Which side 
of the DC-4 was struck by the P-38 at the time of 

1283 impact? A The right side. 

“Q Did you give the attitude of the two aircraft 
when they came together? A Yes, sir, I did. I said he 
struck a little bit high on the fuselage, about two-thirds 
of the way back. 

“Q Well, that is the way they came together, but what 
was the attitude of the DC-4 just prior to the impact? 
A The DC-4 had just levelled out, and he put a little 
power on it and started a left—very slight left turn, and 
he had just pulled the nose up a little bit. I made a re¬ 
mark that ‘evidently the tower has contacted him’ to the 
' passenger in my car. 

“Q What was the attitude of the P-38 at that time? 
A Well, the P-38 was a little bit obscured from my view, 
but I could see the tail booms sticking up above the back 
of the fuselage of the 54, so he must have—well I 
wouldn’t dare say, because he was silhouetted against the 
sky. I can’t say exactly the attitude that he had.” 

MR. BERNSTEIN: Will you pardon us a little, Your 
Honor? 

(All counsel having conferred:) 

MR. O’DONOGHUE: May I say that after that there 
were references to his statement he had made earlier, 
and a certain correction he made in it; and we have 
agreed that the statement also be read into the 

1284 record, with that correction Mr. Mindel made 
(handing the statement to the Deputy Clerk who, 

from the witness stand, read the statement as follows:) 

Reading of Statement of Philip Minded 

“On November 1, 1949, at approximately 11:45 a.m., I 
was driving south on the Memorial Highway towards 
Alexandria. Directly ahead and to my right an Eastern 
Airlines DC-4 was starting an approach on No. 3 runway. 
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At about one and one half miles further back and 2,000 
feet high, a P-38 had just stuck its nose down and started 
an exceptionally steep approach. The P-38 was about one 
half a mile further east than the approaching DC-4. The 
speed of the P-38 in its steep approach was very much 
greater than the approaching DC-4. Therefore, as both 
ships intended to make a landing, a collision seemed in¬ 
evitable. 

“At about 250 feet altitude, the DC-4 leveled out and 
started a slight left climbing turn. At just about this 
time, the P-38 struck the DC-4 about two thirds of the 
way back on the right side of the fuselage. The DC-4 
broke in half; the tail section landed on the Virginia shore 
and the fuselage landed in the river about one eighth mile 
off shore. At the time I arrived, there was one survivor, 
a woman still in the water, and she seemed to be the 
only living survivor.” 

Signed “Philip Mindel.” 

1285 MB. O’DONOGHTJE: Is that dated, Mr. Furey? 

THE DEPUTY CLERK: Yes, it is. 

MB. O’DONOGHUE: I think the date is part of the 
statement. 

MR. BERNSTEIN: Read the date. 

THE DEPUTY CLERK: November 1, 1949. 

MR. O’DONOGHUE: The date on the statement. 

THE DEPUTY CLERK: That is the date at the top 
of it. 

MR. BERNSTEIN: That is the date of the accident. 

MR. BURKE: It will speak for itself— 

THE DEPUTY CLERK: November 3d. 

THE COURT: Will you look at that statement again, 
and where the word “approach” is used in the beginning, 
will you tell me what the adjective is immediately before 
it. I didn’t get it. 

MR. BERNSTEIN: Might I approach so that Your 
Honor may see the statement? 
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THE DEPUTY CLERK: There is no adjective be¬ 
fore the “approach. ” 

MR. BERNSTEIN: May we come to the bench, Your 
Honor? 

THE COURT: Yes. 

• • • • 

1299 Washington, D. C. 

Friday, January 30, 1953 
The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. McGUIRE and the jury. 

Appearances: 

For plaintiff: 

Mr. DAVID G. BRESS 
Mr. SHELDON E. BERNSTEIN 
For defendant Eastern Air Lines, Inc.: 

Mr. RICHARD W. GALIHER 
Mr. JOHN AHERNE 
Mr. ROBERT EWALD 
For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 

1300 Proceedings 

THE COURT: Members of the Jury, as I indicated 
to you yesterday, we are about to depart from the court¬ 
house, in a common vehicle of transportation. We are all 
going to be together, and we are going to proceed in the 
following fashion: 

We are going to leave here and go to the 14th Street 
bridge and then we are going south on the Memorial, that 
is, the Mount Vernon Highway, to Alexandria circle. 
Then we are going across the railroad bridge on U. S. 
No. 1 to Hume Avenue, and then we are going to reverse 
the route to the airport. 
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I will read that again so you will know just exactly 
what the situation is: 

We leave here, getting over to Virginia by means of 
the 14th Street bridge. Then we are going south by the 
Memorial or Mount Vernon Highway, to Alexandria circle. 
Then we are going across the railroad bridge on TJ. S. 
No. 1 to Hume Avenue, and then reverse the route, to the 
airport. 

Now, no questions will be permitted to be asked by 
any members of the jury on the trip, that is, en route, 
you see. Just keep your own counsel and make your 
own observations. 

When we arrive at the airport, from a point of ob¬ 
servation on the roof of the tower building there 
1301 will be pointed out to you, by agreement of coun¬ 
sel, the compass directions from that point of ob¬ 
servation and vantage, the hangars at the airport and the 
sequence of the gates. Then the—this isn’t my writing— 
the taxi ways. I will skip No. 2. 

MR. BERNSTEIN: Taxi ways, runways, Your Honor, 
and aprons. 

THE COURT: First of all will be the hangars and 
sequence of gates; then the taxi ways and runways—and 
what else did you say? 

MR. BERNSTEIN: The ramps. 

THE COURT: The ramps, and then the Potomac 
Yards, the Potomac River, Hains Point, the Anacostia 
River, the Capitol, the Pentagon, Bolling Field, the Naval 
Air Station, the Sailing ^Marina, so-called, in the inlet; 
Mount Vernon Boulevard, Route 1, the railway bridge, 
Masonic Memorial, Alexandria; the PEPCO plant, the 
Library of Congress, the roundhouse—and what? 

MR. BERNSTEIN: A tipple, in the railroad yards. 

MR. AHERNE: A structure for loading coal. 

MR. GALIHER: A coal chute, is another way of 
describing it. 
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THE COURT: When we get to the roof, there will 
be pointed out to yon, by agreement of counsel, the com¬ 
pass directions, the hangars, the sequence of gates, 

1302 the landing strips, taxi ways, and the ramps; then 
the Potomac Yards, Potomac River, Hains Point, 

the Anacostia River, the Capitol, the Pentagon, Bolling 
Field, the Naval Air Station, the Sailing Marina, an in¬ 
let, Mount Vernon Boulevard, Route 1, the railroad bridge, 
the Masonic Memorial, Alexandria; the PEPCO plant, the 
Library Congress, roundhouse, and the tipple on the 
railroad. 

After that you will be returned to the courthouse, and 
then you will be dismissed until ^Monday morning, when 
we expect to see you in your regular places at ten o’clock. 

Now, Mr. Marshal, where and how do we arrive at the 
vehicle ? 

THE DEPUTY MARSHAL: The bus is in front of 
Third and Constitution Avenue, and is parked there at 
the main entrance. 

THE COURT: Take the jury and have them get into 
the bus. And then we will arrive in sequence. 

A JUROR: You stated we would not be allowed to ask 
any questions en route. When will we be allowed to? 

THE COURT: When you get in the airport, query. 
In other words, I don’t anticipate you will ask questions. 
There may come a time at the airport when a question 
will intrude itself in your mind that you think you should 
possibly ask. If a question should be asked in the air¬ 
port, I will rule on whether or not the question 

1303 should be answered. 

THE JUROR: Thank you. 

(Accordingly at 10:25 a.m. the departure from the 
courthouse was taken for purposes of the view; and upon 
debarking therefrom at the courthouse, at about 12:30 
p.m., the adjournment was taken until ten o’clock Monday 
morning, February 2, 1953.) 
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1304 Washington, D. C. 
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For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER m 

• • • • 

1306 Proceedings 

THE DEPUTY CLERK: Union Trust Company ver¬ 
sus Eastern Air Lines and others. All witnesses follow 
the Marshal to the witness room, please. 

MR. O’DONOGHUE: Shall we proceed, Your Honorf 
THE COURT: Yes. 

Whereupon 

Erick Rios Bridoux 

returned to the stand and was examined and testified fur¬ 
ther as follows: 

Cross Examination (Resumed) 

BY MR. O’DONOGHUE: 

Q To go back, Captain, over a couple of things I 
may have left out: 

On this steering wheel, whatever you call it, of your 
plane, the P-38, were there any other buttons besides this 
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button that would control your transmitter? A I don’t 
recall now, sir. 

Q There may have been some others? A I am not 
sure. 

Q Those fighter planes, don’t they have ones for the 
machine guns? A Yes, for the guns. 

Q And one for the bomb, I believe. A No; the 
bombs— 

1307 Q No bombs? A For the machine guns, they 
used to have; but they are in another place. I don’t 

remember if this airplane would have; probably it did. 

Q You are not sure just what buttons are on that 
wheel? Is that it? A Yes; I know where they are lo¬ 
cated; but I don’t remember whether the particular plane 
did have. Probably it did have. That is on the bottom 
of the wheel, for the guns. 

Q Did you have a rate-of-climb indicator on the plane? 
A Yes, sir. 

Q And did you notice that as you were ascending? 
A Yes, sir. 

Q Did you remember what that rate of climb was on 
your plane? A I don’t remember exactly. But I know 
that this airplane was able to climb easily two thousand 
feet a minute, easily. 

Q Two thousand feet a minute? A Easily. I don’t 
mean I was climbing exactly that. I know its character¬ 
istics and the airplane itself was able to climb two thous¬ 
and feet a minute. But I don’t recall the rate of 
climb. | 

1308 Q Was it approximately that? A Well, no— 
less, anyway. It was less. 

Q How much less? A I don’t recall. 

Q Is this based on observing the meter, or is it just 
your judgment of what you were— A Really, I can’t 
tell you, if I was observing. I know that I had the in¬ 
strument, and I remember the airplane was able to fly 
faster, possibly, than any other airplane. I know that. 


And also I know when I got to 3500 feet, which is the 
maximum altitnde I got that day. The airplane would 
do more than two minutes that altitude, or something 
like that. 

Q Am I to understand, then, you did not have any 
trouble getting up to 3500 feet? A No trouble. 

Q What was the nature of this engine trouble you 
were having in your ascent? A I said the nature of 
the engine trouble was I lost the power, regained it; and 
the power again, back again; lost power again, and re¬ 
gained. 

Q How was that indicated to you? A How? First, 
when you lose the power in one side, the airplane tries 
to roll, the same side; and you have to apply controls in 
order to stabilize. 

1309 Q Did you look at any indicator which showed 
that? A Also I looked at— 

Q Which indicator? A The RPM—the revolutions- 
per-minute of the engine—and also the manifold pres¬ 
sure. 

Q Were you having trouble with both of those? A I 
remember the first time the RPM, and it was unstable; 
and the manifold pressure. However, the manifold pres¬ 
sure went down, as I have told you. It wasn’t constant, 
and did not stop the engine, and it was regaining and 
losing power. 

Q Which did you notice first?—the RPM indicator or 
the manifold pressure? A The RPM. 

Q Rather than the manifold pressure? A I noticed 
the first thing I saw dropping down was the RPM. 

Q Do you remember being asked at the CAB hearing, 
at page 14— 

“Tell us how the engine operated while you were climb¬ 
ing out, up to 3500 feet?” 

And you said: 

“How it was operating?” 

And you were asked: 
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“Yes, what additional trouble you were having.” 

1310 And you answered: 

“I got again a drop after a while. The manifold 
pressure was oscillating.” 

And the question was: 

“The manifold pressure was oscillating as well as the 
RPM?” 

And your answer was: 

“Not so much the RPM as the manifold pressure. That 
was later on.” 

Do you remember that? A Yes. 

Q Is. that the way it happened, or is it the way you 
said just now? A I believe it isn’t different, sir; it 
isn’t any different between this and what I just stated. 

Q Then I must misunderstand you and I would like 
you to clear it up. 

Which did you notice first?—the drop of the RPM or 
the drop of the manifold pressure? A I said the drop 
of the RPM. As soon as I got engine trouble, I saw 
oscillating the manifold pressure. Also, however, I was 
losing power and the RPM came down and regained, and 
the manifold pressure was oscillating. And finally I saw 
the manifold pressure down. And whenever I regained 
power, it started regaining oscillating. 

1311 MR. BRESS: May it please the Court, in read¬ 
ing the questions—this is only out of fairness to 

the witness—in reading the questions just read, as an 
attempt to impeach the witness said, in answer to the 
second question just read: 

“I got again a drop after a while.” 

The witness had already previously stated on page 12 
that the first thing he observed was a drop in the RPM‘s. 
So that what the witness has said is consistent with what 
he has said before. But what Mr. O’Donoghue is reading 
is pulling out something stated later and not what was 
stated previously. 
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MR. O’DONOGHUE: I object to an interruption of 
this kind, Your Honor, and I think it should be stricken. 
If I am not being fair to the witness—which I am cer¬ 
tainly trying to be—I suggest Mr. Bress clear up any 
such unfairness on redirect examination and not by such 
interruption at this time. 

MR. BRESS: It is theoretically good to say that, but 
it is practically impossible. 

THE COURT: I thought after a weekend and being 
back here, we could continue matters in the usual fash¬ 
ion. The witness has explained the situation. But counsel 
has a right in cross-examination to show up, if it can be 
shown, anything in the nature of admissions of a char¬ 
acter other than those testified to actually before the 
jury. 

1312 I don’t think you mean that Mr. O’Donoghue is 
deliberately trying to trap the witness, and I know 
that the observation made by you is out of zeal of ad¬ 
vocacy. But I think the point is well taken that if there 
is any ambiguity, it can be straightened out in redirect. 

MR. BRESS: All right, sir. 

It doesn’t make any difference to me whether this wit¬ 
ness is impeached or not. But I think in all fairness when 
on a page previously there is something Mr. O’Donoghue 
has overlooked, it ought to be called to his attention. 

THE COURT: All of the stones are on the other 
side; so let us go on. 

BY MR. O’DONOGHUE: 

Q When did you first notice that the manifold pres¬ 
sure was fluctuating or oscillating? A I don’t recall. 

Q You don’t recall? A Right after I got the trouble, 
I felt the difference in power. 

Q Well, were they both fluctuating at the same time, 
the manifold pressure and the RPM? A I told you al¬ 
ready. 

Q Just answer me that. Were they? Were they both 
acting that way at the same time, or did one come before 
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the other? A One came before the other, and fin- 

1313 ally both were oscillating. 

Q And which came first? A I believe it was 
the RPM. 

THE COURT: And by the RPJM, you mean the revolu¬ 
tions of the motor per minute? 

THE WITNESS: Per minute. 

THE COURT: As indicated on the indicator. 

THE WITNESS: Yes. 

BY MR. O’DONOGHUE: 

Q So then your answer— 

"Not so much the RPM as the manifold pressure. That 
was later on.” 

Is that incorrect? A That means that if stated at that 
time, was later on—do you understand what I mean? 

Q Which was later on? A I said it probably was 
the RPM first, or at least I saw first the RPM. 

Q In other words, when you say, in answer to the ques¬ 
tion— 

“The manifold pressure was oscillating as well as the 
RPM?” 

You answer: 

“Not so much the RPM as the manifold pressure. 

1314 That was later on.” 

That answer is incorrect? A No, sir. 

MR. BRESS: I submit that that is pure argument 
The witness has already stated. 

THE COURT: I don’t think it is too important, is it? 
MR. O’DONOGHUE: What did Your Honor say? 
THE COURT: I said “I don’t think it is too import¬ 
ant, is it?” I am not asking the question; so I don’t know 
how much importance counsel attaches to it. I think we 
should go on to something else. 

MR. O’DONOGHUE: I will go on. 

THE COURT: All right. 
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BY MR. O’DONOGHUE: 

Q The other day we left you up in the air, turning 
south. When you first turned south, what was your alti¬ 
tude? A I don’t remember exactly, sir. I know I was 
climbing constantly. 

Q You had not yet reached 3500 feet when you turned 
south? A I don’t think so, sir. 

Q How high were you? A I don’t know. 

Q Well, was it a thousand or two thousand? A It 
would have to be more than a thousand, anyway. 

1315 But I don’t remember now. 

Q Was it as much as -two thousand? A I don’t 

know. 

Q Was it as much as 3500? A No, not so much. But 
it might have been about two thousand or a little more. 
I don’t know, sir. I haven’t saw the instrument at that 
time. I saw the instrument when I was at 3500 feet, and 
I was reaching that thin layer of clouds and I was close 
to the, beginning to circle the tower. 

Q How do you know the thin layer of clouds was at 
3500 feet? A Because I knew I was reaching clouds, 
and I didn’t want to go over or above the clouds. And I 
looked down and saw my altitude, and I kept my altitude 
just below that thin layer of clouds- 

Q How do you know the altitude of them? By looking 
at the altimeter when you reached the layer of clouds? 
A As soon as I reached—I will repeat—I wanted to be 
below that thin layer of clouds, and I saw my altitude 
and it was 3500 feet. I knew I was climbing constantly. 
That is all. 

Q Do you remember being asked— 

“You stated you climbed 3500 feet and turned again 
90 degrees to a south heading.” 

And you answered “Yes,” on page 14. Is that 

1316 correct? A I don’t recall answering exactly that, 
sir. I know I was very bad, very sick at the time, 

as of taking this deposition. And I didn’t want to state 
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that particularly. I know I was telling them anything I 
was able to remember, but not the sequence of events. 
They asked me to say anything I can. And of course I 
didn’t know very much about the facts. 

Q You suggest, then, your recollection is better now 
than it was a week after the accident? A It must be, 
sir, because I have a brain concussion, and gradually was 
coming back to my memory. The facts of the accident, 
or anything that happened that day, during the first 
month or two months, it was very hard for me to recall. 

Q Now, you did see the Pentagon, did you? A Yes. 

Q Or do you just happen to know that your course 
would have taken you near the Pentagon? A I think I 
saw the Pentagon. 

Q And how far north of the Pentagon did you get? 
A I believe I turned around the Pentagon. I wouldn’t 
be any more than half a mile or less than half a mile. 

Q Less than half a mile north. When you headed 
south, after going around the Pentagon, you passed how 
far west of the tower? A How far west of the 
1317 tower? As I told you, it must be two miles or 
something like that. 

Q And you didn’t pass over the tower while heading 
south on that? A No, sir. You mean right over? 

Q Yes. A No, sir. 

Q Would you say your wing tip went over the tower? 

A Yes, sir. 

Q Your wing tip did? A In other words, are you 
meaning that my wing tip was laying over the tower? We 
will say, I explained once, that in aeronautics, among the 
people who are in aeronautics, we say wing tip when you 
have aligned your wing to certain point. In this case 
my left wing tip was aligned to the tower control, and I 
passed over the tower control with my wing tip. 

Q And you could see the tower from there? A At 
some place during that flight, or some seconds before or 
after, I saw the tower. I don’t recall now. 
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Q How high were you then when you were directly 
west of the tower? A Actually I don’t know exactly. 
If you want me to do some guessing, I can do; but I 
don’t know exactly. 

Q No, I don’t want you to guess, Captain. I 

1318 just want you to tell us what you remember. A I 
remember climbing constantly, for the time stated, 

to 3500 feet. 

Q To what?—2500 feet? A Thirty-five hundred feet. 
Q You remember flying constantly at 3500 feet? A 
Climbing. 

Q Climbing constantly at 3500 feet. But you don’t 
know when you reached 3500 feet? A I know it was 
before to turn around the tower, some time before. 

Q Some time before you turned around the tower? 
A Yes, before circling the tower, before the answer by 
the tower. 

Q Was it before you started to circle the tower that 
you reached 3500 feet? A I don’t know how to explain 
that, unless I can take—if you want, I am going to tell 
you on the chart. It will be better then, don’t you think? 

Q All right, if it is better for you. A (At the chart) 
I was flying more or less south, and I started to turn 
here; probably some place around here, I reached that 
altitude. 

(The witness returned to the stand.) 

Q Didn’t you tell us the other day that you 

1319 continued to climb in your entire first circling of 
the tower? A Continued until I received the 

answer from the tower. I was climbing; and as I told 
you, when I reached the layer of the clouds, I kept below 
the layer of the clouds. 

Q Well, you might have circled before you reached 
3500 feet, once around the tower, might you not? A 
No. I wasn’t. I circled, until after the answer; and I 
started to descend, when I got the clearance for the run¬ 
way. 
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Q How much did you descend while circling the tower! 
A How much, in the whole turn, you mean, sir? 

Q Yes. A Will you— 

Q Well, you told us you circled the tower twice, did 
you not! A Not twice exactly. You can say roughly 
twice. 

Q Oh, is wasn’t exactly twice. Well, how much was it? 
A Do you want me to, in degrees? A I don’t care— 
anyway you want to tell us. A If I say twice, you 
might believe it is 720 degrees. Do you want me to state 
in degrees? 

Q Any way you find convenient, Captain. 

I thought you said you circled the tower twice. 

1320 Is that twice? A Not two 360 complete; but two 
turns, roughly. 

Q Well, when you stopped circling the tower, what was 
your altitude? A I haven’t seen the instrument; but I 
was about, say, 2400 or something like that. I don’t re¬ 
member exactly the altitude. 

Q Well, roughly what was it? A Twenty-four hun¬ 
dred. 

Q Twenty-four hundred? A More or less. 

Q Now, where were you when you reached 2400 feet? 
A Oh, exactly I can’t tell you. 

Q Roughly. A But I was northwest of the tower, 
more or less. 

Q Northwest of the tower? A That is right. 

Q And is that when you flew away from the field? A 
When I started, when I rolled off in order to fly parallel 
to runway 3 in order to intercept the downwind leg. 

Q You flew to the southwest? A Yes, sir. 

Q And when you were northwest of the tower, you 
were at 2400 feet? A More or less. 

1321 Q Now, while you were at 3500 feet, could you 
see below you? A I don’t recall it; but from some 

places, there were certain places I could see the tower. I 
remember that I could see the tower. 
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Q From some places! A In other words, you know, 
especially from this airplane, from certain points you are 
able to see certain things just for a split second or some¬ 
thing like that. I remember seeing the tower, but I can’t 
tell you if I was able to see down below. It depends 
upon the attitude of the airplane. 

Q Primarily on this flight you determined where you 
were by how far you had flown at a certain rate of speed! 
Isn’t that true! A Will you repeat that, sir! 

Q I say on this flight in this P-38 you usually deter¬ 
mined where you were by how far you had flown in a 
certain direction at a certain rate of speed. Isn’t that 
true! A Based on time. 

Q It is based on time, and not on landmarks. A If 
you are able to pick up some landmarks, that helps you 
check up the points. 

Q But your method of flying is, as you say, 
1322 based on time. A On time, and getting the 
point, the reference point, not down below, some 
place out so you can see them. 

Q Some miles away. A Some miles away, yes. 

Q So it was hard for you to tell at any time what 
you were flying over! Is that it! A I don’t understand 
what you mean, sir. 

Q It was hard for you to see what you were flying 
over. A Unless you are in a very special position that 
you can see it, at least for a split second. 

Q And for a split second sometimes you could see it. 
Where did you see it! Between your cockpit and the 
engines, or what! A I don’t remember now, sir. The 
only thing I remember is that I saw the tower control. 

Q Did you see it over your engines or between the 
engines! A I can’t remember. It is very hard to say. 

Q You couldn’t see it straight ahead, could you! A 
No, sir. 
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Q What is the angle of visibility from the horizontal? 
Could you fix that? A It is very hard to fix that, sir. 
As I told you, it is an irregular. 

1323 Q I believe you suggested at one time in your 
deposition it is about ten per cent. Is that right? 

A Not ten per cent—ten-degree angle. 

Q Excuse me—ten-degree angle from the horizontal. 
Is that the same straight ahead, or the same all around? 
A It is blocked out by the nose of the airplane, part of 
the thing. But in general probably you can see ten de¬ 
grees down below the horizon. 

Q Is that all the way around the plane? A As I 
told you, it is blanked out at the nose. 

Q It is worse at the nose, but at other places it is 
about ten degrees from the horizontal? A That is what 
I think. Especially I believe when we said that, we were 
referring to the final approach attitude of the airplane. 

Q Yes; I believe you said that on the final approach, 
when you come within two and a half miles of the air¬ 
port, you could see the airport no longer. Is that true? 
A No; I said I could see. 

Q Didn’t you tell us something about some point at 
which you got below the airport at which you could see 
it no longer? And I believe you said about two and a 
half miles away. A I could see the airport at some 
places. 

1324 Q I mean when you were coming in for your 
final approach. A Yes, sir. 

Q Weren’t you asked something about how far away 
•from the airport you were when you could no longer see 
it? A No longer see the airport? I guess not, sir. 
That wasn’t the question. 

Q Well, do you remember being asked this, by Mr. 
Bress, the other day?— 

“As you proceeded, if I understand your testimony 
correctly, when you got to a point approximately two and 
a half miles from the south end of the airport, then you 
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could see nothing in front of you south of the airport 
itself. Is that correct?” 

And your answer: 

“That is correct.’ 7 
A South of the airport? 

Q Yes, two and a half miles south. And then as you 
moved a little farther north, then the airport itself would 
become blotted from your vision. Is that right? A If 
you are moving at the same altitude, sir. 

Q At the same altitude? A At the same altitude, not 
going down. 

Q So that at 3500 feet up, your visibility was even 
less all around? A Yes. 

1325 Q And you were at about what—a thousand 
feet?—when your visibility was blotted out for two 

and a half miles? Is that right? A About a thousand 
feet. 

Q So that when you got up to 3500 feet, would that 
multiply that distance by three and a half? A Looking 
frontward. 

Q Isn’t your visibility about the same all around? 
A No, sir, because you are in a turn. I was turning. 
When I was at 3500 feet, I was turning around the tower, 
and I could see the tower from some place down below. 

Q I see. Now, when you stopped circling the tower 
and were 2400 feet northwest of the airport, you say you 
headed off to the southwest? A Yes, sir. 

Q And was that at a 225-degree heading? A I re¬ 
member flying parallel to the runway 3, heading about 
parallel. I don’t establish it exactly. 

Q And where did you intercept what you called the 
downwind leg? A Where, did you say? 

Q Yes. A Are you talking about the points on the 
terrain? 

Q Yes, as well as you can. A No, sir. 

1326 Q Well, was it opposite the south end of the 
field? A Some place west of the end of the field. 
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Q West of the south end of the field? A Yes, that is 
right, about that place. 

Q And is it there that you turned south? A I made 
a correction to the south. 

Q And how far west of the south end of the field was 
that? A I don’t know exactly. But also I can make a 
guess. It might be two miles west, or something like 
that, because I was watching it and I was able to see 
distances. I could see the tower or the field. It must 
have been two miles west of the end of the field. 

Q Now, do you remember answering some questions 
when you were down in Paraguay, in the American Em¬ 
bassy at Paraguay? 

MR. BRESS: May we come to the bench, please? 

THE COURT: Yes. 

(At the bench:) 

MR. BRESS: Mr. O’Donoghue is now pursuing a line 
of questioning which I think might result in a mistrial, 
and I don’t want one. Therefore I am coming to the 
bench for the purpose of having a ruling made. 

At the deposition Mr. O’Donoghue asked the same 
1327 question, and propounded a number of questions 
put to the witness by a member of the American 
Embassy staff in Asuncion. The witness stated he never 
read the statement—he made certain corrections but never 
read the final draft of it—and never signed it. 

THE COURT: Was this the statement made in the 
hospital ? 

MR. BRESS: No, sir—one made by the American 
Embassy, acting as an investigator in this case. 

MR. O’DONOGHUE: I suggest that the witness leave 
the stand. 

THE COURT: Step down, Captain, please. 

MR. BRESS: There was indication from the deposi¬ 
tion that the witness wanted to get a passport or visa. 

MR. O’DONOGHUE: I object to any such talk. 

THE COURT: Unless I hear the story— 
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MR. BRESS: It is in the deposition. Bo yon want 
the Judge to read all that in the deposition? You can 
supplement what I say, if I make any mistake. I am 
stating it as exactly as I know. 

THE COURT: There was a deposition of Bridoux 
taken at the American Embassy? 

MR. BRESS: No. A deposition was taken during 
the month of December, according to the federal rules, 
and that was attended by all counsel. At that 
1328 deposition it developed by cross-examination by 
Mr. O’Donoghue that approximately a month before 
that, or a few weeks before that, Captain Bridoux was 
called in Asuncion to the American Embassy and was 
interviewed there by a representative of the American 
Embassy. 

THE COURT: Did he admit that? 

MR. BRESS: Yes; he admitted he had a conversa¬ 
tion. And he also admitted that it wasn’t taken down 
stenographically, but that somebody was making notes 
on it, on what the conversation was; that it was taken 
down partly in Spanish and partly in English, as I recall. 
That he was later called to look it over, and made certain 
changes. He made certain proposed changes, but did not 
go over the whole thing. And that they then had it 
copied and handed to him on the day he left to fly to 
the United States. 

As at the time of the taking of the deposition, he said 
he had never actually read it over. The questions that 
were put to him, he stated at the deposition, did not cor¬ 
rectly state what he had told the man from the embassy 
in that conference; that it was all mixed up and wasn’t 
properly recorded. 

Now, if Mr. O’Donoghue is going to produce a man from 
the embassy to testify that such and such a statement 
was made, then of course he can lay a foundation for a 
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prior contradictory statement. But if lie does not 

1329 intend to call the man from the embassy to con¬ 
tradict, then to lay this kind of a foundation can 

only be prejudicial, and prejudicial to the extent that it 
can’t be corrected later on. 

There also was a suggestion by the witness at the de¬ 
position that the American Embassy was holding up giv¬ 
ing him a visa to come to this country, until he sat down 
and had this conference with him; and that they told 
him that what conversation they had, nothing would ever 
be used or produced in any court against him. 

So he had a conversation. He wasn’t meticulous about 
it. He never read over any statement they had. And 
now to use that kind of a statement is just like they have, 
for example, some anonymous letters, unless they can 
state to the Court they are actually going to produce the 
man from the embassy that had the conversation with 
him. They can’t use such a statement. 

THE COURT: Why can’t they use the statement to 
ask him if he made such and such a statement? And if 
he says “No,” they are bound by it. 

If A is asked whether or not he, A, had ever made a 
statement of such and such a character to B— 

MR. BRESS: Yes. 

THE COURT: Extra-judicially. 

MR. BRESS: Yes. 

THE COURT: And A says “No, I never made 

1330 such a statement,” in the posture of this matter 
that ends it, unless they bring in B and put him 

on the stand. 

MR. BRESS: But this is my point, Your Honor. I 
think that is quite right, provided counsel at the time 
he puts the question is prepared to prove he made the 
statement. That is, I cannot ask a question whether or 
not a man made a certain statement, not knowing that he 
made that statement and not being prepared to show he 
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made it, just to go on a fishing expedition to see possibly 
if the witness might admit it. 

And the danger further appears here that when you 
show a statement was taken, and it was at the American 
Embassy, and he is asked if he made certain statements, 
one, two, and three, and he denies them, the jury may get 
the impression that possibly he did make them, but the 
Government just isn't bringing up the man from South 
America to whom they were made. And real prejudice 
could result. 

MR. O’DONOGHUE: I don’t see how any prejudice 
could result to you. 

THE COURT: How important is it? 

MR. O’DONOGHUE: I want to show he has made a 
thousand and one different statements and was never 
consistent in any of them. 

,MR. WARNER: Wait a minute. 

MR. O’DONOGHUE: I have never heard an 
1331 argument so absurd by anyone who knew the rules 
of evidence. 

MR. BRESS: Your Honor, if you want to know why 
I am getting exercised in this case, that kind of a response 
from Mr. O’Donoghue has been thrown at me from the 
beginning of this case, for three years. 

THE COURT: It only goes to credibility. It goes off 
on tangents. I will exclude it. All right. 

MR. O’DONOGHUE: I think I should have some 
right to argue that. 

THE COURT: Just a minute. Don’t get me riled up. 

MR. O’DONOGHUE: I am sorry. 

THE COURT: I know what the proffer is, and I have 
made a ruling on it. You may not make inquiry of that 
character. If I am in error, it is on the record. There 
is no need to argue it. 

MR. O’DONOGHUE: Mr. Bress has said if we offer 
to bring up this man here to contradict it, he believes it 
would be proper 
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THE COURT: At most you would only be laboring to 
try to show inconsistent statements of a character that 
may be material. It doesn’t seem that it would amount 
to anything. If so, you may raise the point again, but 
you are not to raise it now. 

MR. O’DONOGHUE: Am I to understand I can’t ask 
him about any statements he made in Paraguay? 

1332 THE COURT: That is right. You are to under¬ 
stand that. 

(Counsel having returned to the trial table:) 

THE COURT: At this juncture, if it becomes ma¬ 
terial, if the Court thinks it is material at some future 
time, we will reopen the matter. Up to now, no. 

BY MR. O’DONOGHUE: 

Q How far were you west of the field, Captain, when 
you passed the end of the runway, on your south heading, 
after circling the field? A As I told you, I don’t know 
exactly. But it may be two miles west of the end of the 
field, approximately. 

Q Do you remember being asked, before the CAB, 
these questions?— page 21— 

“How far west of the field were you when you passed 
the end of the runway?” 

And your response was: 

“West of the field?” 

And the question was: 

“Yes. You are flying south, are you not, Erick?” 

And your answer was: 

“Yes, but I was almost over the field.” 

Do you remember that? A Yes, I remember that. 

Q And you were asked whether you were almost 

1333 over the field. And your answer was: 

“The field. I was circling, you know.” 

A Because they were saying to me I was flying south. 
I did not say any time, you see. I did not say I was 
flying south. In other words, I didn’t understand. 
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Q In other words, you weren’t flying over the field 
when you finally headed off to the south; is that it? A 
I was circling the tower and I was around the field, you 
can say. 

Q But after you stopped circling. A After I stopped, 
I was flying southwards, towards the south. 

Q How far south of the field, then did you go? A 
When I was on downwind leg? 

Q Yes. A How far, did you say, sir? 

Q Yes. A I said I made the correction when I was 
more or less south of the end—I mean west of the south 
end of the field. I made the correction in order to fly 
downwind leg toward the south. 

Q And you were approximately two miles west of the 
field. 

Now, I asked, Captain, how far south did you 
1334 fly after that? A I knew I fly about two minutes 
south. 

Q About two minutes south? A Yes, sir. 

Q And how many miles did you cover? A I don’t 
know, sir; but I was flying 150 miles an hour, and I was 
descending constantly, and I flew about two minutes to¬ 
ward the south. 

Q So that would have been five miles, say? A Be¬ 
tween five, or six—between five and six. 

Q Not less than five? A Not less, because flying 150 
miles an hour, you are making two and a half per minute. 
On that basis it might be five miles. 

Q And you had more or less of a tail wind at that 
time, did you not? A Yes, sir, a little bit. 

Q Would that have increased your distance, do you 
think? A Just a little bit. However, the other points 
are also not fixed points. I assume I could be five or six 
miles south. I don’t know. 

Q Now, you remember mentioning seeing some other 
plane coming in to land? A That is right. 
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Q And do yon remember being asked the ques- 

1335 tion, on page 22?— 

“This was when yon were flying south and had 
just passed the edge of the field?” 

And you answered: 

“Yes. As far as I was concerned, I was sure that was 
plane number one, and I turned to the left to get the 
approach and start to descend.” 

Do you remember being asked that and giving that 
answer? A Yes, sir, because while they were making 
these questions, I was thinking of the base leg. They 
were thinking I was on the downwind leg. Yon can 
realize easily, if you read some pages after, or before. 

Q And you were asked, then—you remember that 
question was with respect to when you were flying south, 
and you said you turned to the left when flying south— 
and then you were asked: 

“You turned to the left? 

“Yes.” 

And then you were asked the question: 

“You stated before that was about a mile and a half 
south of the field in your other statement.” 

And your answer was “Yes.” 

And you were asked: 

“Do you still think that is correct, about a mile and a 
half south that you made that turn?” 

1336 And you answered: 

“Yes, yes, yes.” 

A I remember, but clear crystal, that. I was going 
to be unconscious, and I had been that day once uncon¬ 
scious. About three, four, five questions, I couldn’t attend 
any more. Really it was very hard for me to listen what 
they were talking. 

Q Is this the day of the accident you are talking 
about? A Yes; they gave me a pill in water, and many 
things in between this questioning, because we had to 
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stop sometimes. We had to do a great desal of explana¬ 
tion for every question, and that is not figuring in this 
book. They don’t mention anything about that. 

Q And that was the day of the accident, you are talk¬ 
ing about? A No, sir—November 8, when they got this 
other. Those two days before, this deposition, I had three 
operations. 

Q I see. So that answer is incorrect, is it? A Unless 
the answer is—may I say that?—it shows only what was 
my physical condition in that instance. For some time I 
was very well. After some questions, I couldn’t attend 
any more. And they were still pressing with questions 
and questions. 

1337 Q And do you remember then being asked, “Do 
you know where the city of Alexandria is?” And 
you answered “Yes.” 

And you were asked “Can you recognize the city of 
Alexandria from the air?” And you answered “Yes.” 

And you were asked—let me ask you this, first, and 
strike that: Do you know what the most prominent land¬ 
mark is in Alexandria? A Yes, I know. 

Q What would you say it is? A It is the Masonic 
Temple. 

Q The George Washington Masonic Temple? A Yes. 

Q And do you remember being asked, after those 
questions I have just read— 

“What would you say was the most prominent landmark 
in the city of Alexandria?” 

And you answered: 

“In detail, I cannot tell you, really; but I flew a lot 
of times from National Airport to Beacon Field. My 
plane used to be in Beacon Field and I flew a lot of times 
between Beacon and Washington.” 

And then you were asked: 

“Do you recall whether or not you were south of the 
city of Alexandria when you made your turn ?” 
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And you answered: 

1338 “South of the city of Alexandria, no.” 

Do you remember that! A You can continue 

reading. 

MR. BRESS: If you— 

THE WITNESS: If you can continue reading. 

MR. BRESS: The next couple of questions would 
cover that 

BY MR. O’DONOGHTJE: 

Q (Reading) “Were you at any time during the 
course of this flight south of Alexandria?” 

And you say: 

“Will you please say that again?” 

And your question was: 

“Were you at any time during this flight, at any time, 
south of Alexandria?” 

And you said: 

“If I were at any time south of Alexandria?” 

And the question was: 

“Yes. On this particular flight, did you fly at any time 
south of Alexandria?” 

And you answered: 

“Really I cannot tell you. I never saw those small 
details on the ground. I just collected the large details, 
you know.” 

A That shows what was my physical condition. 

1339 I couldn’t attend very much. 

Q You remember being asked that question, and 
answering? A I don’t remember exactly now. 

Q And then you were asked: 

“Then you wouldn’t know whether you were over the 
city of Alexandria, north or south of it? Is that right.” 
And you answered: 

“I can tell you I was not over any city.” 

And you w’ere then asked: 

“But you wouldn’t know whether you were to the north 
or south of Alexandria?” 
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And you answered: 

“I believe to the north.” 

A That was a guess. 

Q What? A That was a guess. 

Q That was a guess? A Of course—“Do you think 
I was north or south at that time?” At that time I 
couldn’t think anything. 

Q And when you made your left turn, you don’t know 
where you were. 

MR. BRESS: Read the next question and answer. 

MR. O’DONOGHUE: All right. I will read any¬ 
thing. 

1340 MR. BRESS: Just the next question and answer 
covers all of it. 

BY MR. O’DONOGHUE: 

Q (Reading) “However, you do not remember being 
either north or south of Alexandria?” 

A Yes; that is correct. 

Q And your answer was: 

“I do not remember, because I do not see those details, 
you know.” 

Now to go on—I won’t skip, because that would get 
the thing out of context—I will ask if you were asked 
and answered these questions: 

“Now will you tell us a little bit more about this turn 
that you made on the final approach? Was it an 80- 
degree turn or a 270-degree turn? What kind of a turn 
was that?” 

And you answered: 

“In order to get the final approach.” 

And the question was: 

“In order to line up with that runway for landing?” 

And your answer was: 

“I made 90, 90, you know.” 

And the question was: 

“To the left or to the right?” 
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And your answer was: 

1341 “Always to the left. I got first 90 to the left—” 
And then the question is: 

“You are flying south. You want to describe that turn 
from your south heading to the leading for the landing 
on runway 3.” 

And your answer was: 

“I turned to the left again, looking all around, and I 
flew straight ahead a few seconds and I started another 
90 to the left. Do you understand what I mean?” 

Is that right? A Yes, sir. 

Q In other words, a description of your base leg 
there? A That is right. 

Q For a few seconds? A Well, it is very hard to 
make exact guessing. To say “a few seconds,” “a few 
minutes,” it makes not very much difference for a person 
who is about dying, sir. That is the truth. 

Q It makes a good deal of difference, though, in know¬ 
ing where you are in any given time, if you were flying 
by time, doesn’t it? A Yes. That makes for the engi¬ 
neer, it makes for the lawyer, but not for the per- 

1342 son who is about dying, sir. Anyway, it might be 
some seconds. I don’t think it was minutes, but 

seconds. 

Q You were asked this question: 

“You are flying south. You make a turn 90 degrees, 
first.” 

“Answer: To the left. I was flying east. For a few 
seconds I flew straight ahead and I started again 90 to 
the left. I was flying north. In order to reach No. 3 
runway, you know, from the south. That was in order 
to check the airplanes that were around.” 

Is that right? You flew this few seconds straight ahead 
to the east? A Some seconds. 

Q In flying south, you stated you were two miles west 
of the airport. A I began two miles west of the air¬ 
port, for about two minutes toward the south. I made 
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the 90-degree turn to the left. I kept flying East, for some 
seconds—in other words, less than a minute, or about 
that—and then I made another 90 to the left. 

Q In that base leg, how far east of the airport did 
you get, if at all? A That is very hard to say; 

1343 but I was almost aligned—not east of the airport. 

Q Did you get east of the airport? A East of 
the airport? 

Q You were west of the airport, and you turned to¬ 
ward the east. Did you ever get east of it? A No, sir. 

Q Were you due south of it when you turned north? 
A At what place are you talking about? 

Q On the base leg. A On the base leg I was flying 
toward an east heading; but I hadn’t been east of the 
airport. I was south of the airport. 

Q I know you were south of the airport. And by 
lines extended from the east edge of the airport, where 
would you have intercepted that? A If you make a pro¬ 
longation of the straight line of runway 36, probably I 
was close to the wing tip with that line, or wing tip to 
the runway 36, heading east. 

Q How long in miles would you say vour base leg 
was? A I believe we said already it was two minutes 
out. 

Q How long was your base leg in minutes? A Two 
minutes. 

MR. BRESS: Base leg. 

THE WITNESS: I am sorry. The base leg itself, 
some seconds, not minutes—about a minute—less 

1344 than a minute, probably. 

BY MR. O’DONOGHTJE: 

Q Did you see the George Washington Masonic Me¬ 
morial at all that day? A No, sir; I don’t remember it, 
seeing it that day. 

Q You don’t remember seeing it at all? A No, sir. 
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Q Now, if you were west of the airport, flying south, 
that would be about straight ahead of you when you got 
to the south edge of the airport, wouldn’t it? A It must 
be, sir. 

Q And yet you couldn’t see it? A I don’t know if I 
could see it. I was seeing backwards, checking my posi¬ 
tion from the field, all the time. And you have better 
visibility backwards. 

Q Didn’t you suggest, Captain, when you are up in 
the air you couldn’t see very well below you; so you are 
looking off at distant landmarks in order to check your 
position? A That is for cross-country or something. 

Q I can’t hear you. A That is for cross-country or 
navigation flights, you sight or you pick up landmarks far 
away, but not in order to fly, particularly for this special 
pattern that is prescribed for Washington. 

1345 Q You say you pay no attention to landmarks 
at all? A Sure you do. But better yet you get 
the reference point from the tower. In other words, you 
can follow any pattern you want from that reference 
point, based on time. 

Q So you didn’t see this George Washington Memorial 
tower? A At least I don’t recall. 

Q Did you fly past it? A I don’t know, sir. I know 
I fly two minutes more or less south, from that point I 
said. But I don’t know whether I was over it. I don’t 
remember seeing it. I don’t recall. 

Q You weren’t looking? A I was looking towards in 
front 

Q You were looking in front of you? A And I was 
checking from the tower, is my best answer. I was busy. 

Q Did you see the city of Alexandria? A No, I 
haven’t seen—at least I don’t remember it. I might see 
it, but I don’t remember. 

Q You don’t know whether you flew over it or not. 
A At that time I didn’t remember if I was over the city 
or south or north of the city. 
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Q Could you see the Potomac River at that time? 

MR. WARNER: At what time? 

1346 THE WITNESS: I don’t recall, sir. I might. 

BY MR. O’DONOGHUE: 

Q You don’t recall seeing the river, while you were 
heading south? A Of course, I saw the river. I had 
to see the river. If I was able to see the tower, I saw 
the river. It is a large river at different points. I had 
to see it. 

Q But this was all being done by time, was it? A 
Based on time. Not all, but based on time—constant 
climbing, constant gliding. 

Q So a minute, more or less, would have taken you 
two and a half miles one way or another, would it not? 
A Yes; but I don’t think a minute more or less would 
be the proper. Seconds, perhaps. 

Q Did you constantly refer to your clock? A Yes, 
sir. 

Q Can you tell us what time it was at any time you 
were looking at your clock during the entire flight? A 
No, sir; I don’t recall seeing or anything like that, at any 
particular moment. I know I was flying based on time. 
But I don’t recall if I was seeing mine or the airplane 
clock or any other thing. But I remember I was flying 
based on time. 

Q In other words, you don’t remember whether it 
was based on the clock or just your approximation 

1347 of what a minute or two was. Is that it? A No, 
sir. I think it was on the clock. 

Q On the clock itself? A Yes, sir. 

Q But you can’t remember what time it was at any 
time in the course of your flight? Is that it? A Yes; I 
don’t remember. 

Q Not the time of takeoff? A I don’t remember 
either, sir. It sounds strange; but I don’t remember the 
time. 
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Q Do you think it is possible that when you say you 
were circling the airport, you were really circling the 
tower down in Alexandria? A It is impossible, sir. A 
pilot in order to do that would have to be blind, definitely. 
I can make now, or I must have, after being a pilot, on 
instrument, I could follow this pattern, and any pilot 
who has Air Force training is able to do. 

Q But you didn’t see the Alexandria tower. A But 
I was seeing the tower constantly. And that is impossible, 
how to confuse the city of Alexandria with the tower 
control. That is for a blind pilot, and I wasn’t blind. 

Q What was that last? A I wasn’t blind. 

1348 Q Oh, you say you would have been a blind 
pilot. A I wasn’t. 

Q And yet you couldn’t see anything as prominent as 
the Alexandria tower. 

MR. BRESS: That is five times he didn’t say he 
didn’t see it. He says he doesn’t remember seeing it. 
You keep doing it over and over. 

THE COURT: I thought when counsel were at the 
bench I had hoped to obviate such comments. Of course 
those will go out, as improper. 

BY MR. O’DONOGHUE: 

Q This other plane you saw approaching the airport, 
did you actually see it land? A I saw it on the ground, 
and I saw it on his final approach. 

Q But you did not see him land? Is that it? A 
Land? You mean actually landing? 

Q Yes. A I saw on the ground, taxiing off, and I 
saw on final approach. 

Q But you didn’t see him at the time he landed. That 
is what I am getting at. A I saw him on final approach 
and on the ground, or on the landing, if you want, and 
taxiing out. 

Q How long an interval was it between the 

1349 time you saw him approaching and you saw him 
taxiing out? A How long was that? 
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Q Yes. How long an interval. A I don’t recall ex¬ 
actly the time, sir, now. 

Q About how long? A It must be between three or 
four minutes, something like that. I don’t know exactly. 
But it must be three or four minutes. 

Q Three or four minutes? A Yes. 

Q And did you see him at any time in that three or 
four minute interval? A Probably I see it, sir, but I 
don’t recall. I remember, because I was very close to 
final approach. When I was intercepting the downwind 
leg, I saw the airplane coming in final approach. When 
I was on base leg, I saw the airplane on the ground. 

Q Between the time you passed him on your downwind 
leg when he was going in approaching the airport and you 
were going away from the airport, and the time you 
turned into your base leg, did you see him? A I don’t 
recall, sir. I don’t recall. I remember when I was on 
base leg I saw it, about three minutes after I saw the 
first time. 

Q Could you see the airport that whole time? 
1350 A At that time I saw the airport, sir. 

Q Were you watching it the whole time? A 
Not the whole time. It isn’t necessary. If I was watching 
the whole time the tower, I couldn’t see anything before 
me. I saw it from time to time. 

Q So you did turn around to see what was in front 
of you while you were flying south, did you? A I was 
watching in front of me. I was. 

Q What did you see in front of you? A What did I 
see? I don’t recall, sir. But I saw everything that was 
able to be seen. I know that. 

Q Did you see the city of Alexandria? A I don’t re¬ 
call, sir. Really I don’t remember if I saw it. 

Q How far away were you from the airport when 
you saw this plane taxiing off the field? A How far in 
miles, you mean, sir? 


* 
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Q Yes. A I don’t know exactly. I flew the down¬ 
wind leg, based on time. In other words, probably I was 
two minutes south, or, if you want to make the calculation, 
about five to six miles south of the end of the airport. 

Q You didn’t have any trouble seeing him taxiing? A 
I don’t remember if I had any trouble seeing him or not, 
sir. But I remember seeing the airplane taxiing 

1351 out. 

Q And about five or six miles away. What 
kind of a plane was it? A I remember the airplane 
was a tw T in-rudder airplane, and at that time I was sure 
it was either a Beechcraft C-45 or one C-60 Lockheed. 

Q You were sure of that at that time? A At that 
time I was sure the airplane was either one, a Lockheed 
or a Beechcraft. Anyway, I saw the airplane was twin- 
rudder. 

Q Are you still sure of that? A At that time I was 
sure. 

Q I say, are you sure of it now? A I believe, sir, I 
believe the airplane which landed before me was a twin- 
rudder. It might be a C-60 Lockheed or a Beechcraft 
C-45. 

Q Do you think it might have been a B-25? A I 
don’t think so, sir. 

Q You don’t think that is possible, that it could have 
been a B-25, because you would have recognized that? 
A It is possible to confuse from far away, sir. But when 

1 was in training with the Air Force I received the 
recognition training, and, as a matter of fact, in my 
base, we operate more than four hundred B-25s and we 

saw them very well and knew them very well, and 

1352 it isn’t possible I could be confused between this 
airplane was a B-25. 

Q I see. Now, you told us something about receiving 
a transmission from the tower saying that you were No. 

2 to land. A Yes, sir. 
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Q Were you given any further instructions about 
checking with them before landing? A No, sir, nothing 
at all. 

Q You know, don’t you, that you have to be cleared 
to land after that, before you can land! A But I never 
have been cleared for traffic, sir. I have been cleared for 
landing, since the first time the tower called me. I have 
been cleared for landing, sir, and not for traffic. 

Q And did you understand at that time that you 
would have to check again before landing? A No, sir. 
No. I knew I was cleared for landing. And just for 
caution we call— 

Q Just for what? A We call sometimes advising 
them, for instance, as I did, advising them I was on final 
approach, because I was cleared for landing. No; I was 
cleared for landing, not for traffic pattern, sir. 

THE COURT: We will suspend for the morning re¬ 
cess. 

(Following brief recess:) 

• • • # 

1361 BY MR. O’DONOGHUE: 

Q Captain, I believe you told us on your ex¬ 
amination by Mr. Bress that you went to 3500 feet and 
circled the field because when you were having engine 
trouble, there is a safety in altitude; is that true? A 
That is true, and also the speed is another safety measure 
for multi-engine airplanes. 

Q It is safe to be closer to the field, isn’t it? A Close 
and higher. 

Q Close and high? A A little more speed too. 

Q You were not very sure of your speed with this 
engine missing, were you? A I beg your pardon? 

Q You were not very sure what speed you could make 
having trouble with this engine? A I knew that prob¬ 
ably with the engine never to be above 150 miles per 
hour, and that is safe, or more. 
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(j In spite of the fact that there is safety in altitude 
and safety in being close to the field, you went five or 
six miles from the field and circled around the field, 
losing altitude, and lost altitude in your entire trip away 
from the field; is that right? A I don’t quite under¬ 
stand. 

Q Let me put it this way: You were 3500 feet 

1362 over the field? A Yes, sir. 

Q You deliberately circled and lost about a 
thousand feet altitude while you were over the field, did 
you not? A Yes, sir. 

Q And then you headed away from the field? A Yes, 
sir. 

Q Five or six miles away from it? A Yes, sir. 

Q And you continued a steady rate of descent of five 
or six hundred feet a minute? A Yes, sir. 

Q Didn’t you consider this dangerous? A No, sir. 

Q Now, when you were northwest of the field, you 
had gotten down to 2400 feet, I believe you told us? A 
About. 

Q And went off to the southwest for a minute? That 
brought you down to 1800 or 1900 feet? A Some alti¬ 
tude like that. 

Q And then you turned south and went for two min¬ 
utes? A Yes. 

Q And that brought you down another thousand or 
twelve hundred feet, did it? A Yes, sir. 

1363 Q So that that means you were about, well, five 
to eight hundred feet when you were five or six 

miles from the field? A If you figure maximums like 
you are figuring now. 

Q Let us figure minimums. That might be safer. 
The minimum would be 500 feet, is that so, a 500-foot-a- 
minute descent? A No, sir. I only know it is very 
hard to say that. I figured it was between four and five 
hundred. It easily changes. 
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Q About four or five hundred? A No, I said five or 
six, more or less. What I figure constant, in the whole 
program, I do that It could have changed a little bit 
easily. It is almost impossible to fly right to one rate of 
descent airplanes. You change a little bit 

Q I guess that is true, but when you were flying 
south after turning into your downwind leg, you were 
descending at least 500 feet a minute; is that right? 
A About; I am not sure. 

Q If you flew two minutes, you would go down a 
thousand? A A thousand, a little higher, because I 
was flying a little higher than, a little higher than 1200, 
which is the prescribed altitude for base leg, or any other 
position that I know: * 'The minimum in the pat- 
1364 tern is 1200, and I would not fly less than 1200, I 
know that. I remember about flying about 1500, 
something like that. 

Q You mean then that your rate of descent wasn’t 
constant the whole time? A It was constant, but be¬ 
tween certain limits. 

Q What are the limits? A Well, it is very difficult 
to say that, sir. 

Q Well, can you give us any approximation of the 
limits? I think you said it was five to six hundred feet. 
A That is more or less, sir; more or less. 

Q Well, then, if you travel two minutes south, you 
would lose a thousand feet altitude? A About a thous¬ 
and feet, yes, sir. About a thousand, yes sir; about one 
thousand. 

Q About one thousand feet? A Yes, sir. 

Q So that if you were west of the south end of the 
field at about 1800 or 1900 feet, and you flew for two 
minutes south, you would be about 800 or 900 feet? A I 
don’t know I was west of the field at that altitude. 

I told you from northwest of the tower. 
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May I show on the chart? Sometimes from this point, 
I say I don’t know if it takes one minute. It must be a 
little less. That makes 400, something like that, 

1365 less. 

In other words, if I was 2400, we will assume I 
was 2400 here, and I may be 2000 here. 

Q Let us say you were a thousand there. A Yes. 

Q Then you flew two minutes south, you are then, if 
you lost between five and six hundred, then you are be¬ 
tween eight hundred and a thousand, are you not? A 
Yes, sir, but from the turns here varies sometimes with 
the rate of descent. 

Q Then you turned into your base leg, went there, 
and approached a minute? A Oh, less than a minute. 

Q On your base leg around a minute? A No, less 
than a minute, but I don’t have an exact idea. 

Q Well, were you continuing your steady descent at 
that time? A I assume in the whole pattern it was 
constant descent, and also I think it was about 500 feet 
per minute descent, but exactly I don’t know. 

Q So if you flew another minute, over that minute, 
on your base leg, that would bring you down to 500 feet? 
A That is right, possibly, because I know I began final 
approach at 1000 feet, at that altitude, after final ap¬ 
proach, after the turn. 

1366 Q And was that about five or six miles from 
the airport? A Yes, sir; more or less. A little 

less because after the turn, I said, after that final turn in 
order to get the final approach, I know I was about 1000 
feet. Now, the rest I figure, that was done under con¬ 
stant rate of descent. 

Q Did you maintain that constant rate of descent 
after that? A On final approach, you mean? 

Q Yes. A Yes, sir. 

Q How long did you fly before the accident? A I 
don’t know exactly, but it was more than one minute, I 
know that. 
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Q So you were pretty low for a person having engine 
trouble five or six miles from the airport, weren’t you? 
A Not very low. Did you refer to the safety measure, 
sir? 

Q What? A The safety measure. 

Q Yes. A Well, we will say where there is trouble, 
that the pilot has trouble in takeoff, and if you are flying 
your airplane you make a proper turn. At the beginning 
I didn’t know if I would develop another trouble in the 
left engine, it could, which would require to land 

1367 immediately from any position. 

However, the left engine was going along all 
right. I didn’t mind to go. 

Q You continued to have trouble with the right engine 
the whole way? A Yes, sir, but when you reduce power 
the trouble is not so hard. You have to understand that. 

Q Did you ever turn off your right engine? A The 
right engine? 

Q Yes. A I reduced the power. 

Q You reduced the power? A Yes, I reduced the 
power. I didn’t turn off. 

Q Did you ever feather your prop, as they say? A 
No, sir. 

Q You didn’t? A No, sir. As I told you, I didn’t 
know what might happen later on. It could happen an¬ 
other trouble with the other engine. 

Q So you were afraid you might have trouble with the 
other engine? A No, sir, sir. I was making a test 
flight. I should expect everything. That is the mind of 
the pilot, to expect anything. 

Q Weren’t you anxious then to put it down as 

1368 fast as you could after the engine trouble? A 
Not the fastest. I was anxious to go back if I 

had the trouble right after takeoff. 

I wanted to go back as soon as possible but the P-38 
has very nice performance with one engine. 
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Q You didn’t ask the tower to get the other plane 
ahead of you out of the way so that you could come in 
first, did you? A I didn’t ask, sir. I didn’t ask. The 
airplane was already on the ground. 

Q It was already on the ground when you had the 
first communication with the tower? A No, I was on 
final approach. Anyway, it would require some time for 
me to follow the pattern, and it was that airplane might 
be on the ground already. I understand that you are 
not required to make him go down. 

Q It is your understanding this other plane here land¬ 
ed as you described when you were on your downwind 
leg; is that it? A Yes. 

Q And you saw him taxi-ing off the field when you 
were— A On base leg. 

Q On base? A Yes. 

1369 Q When you turned into your base leg some 
five or six miles from the airport? A Yes, sir. 

Q And about how high were you then? A How high? 

Q Yes. A Say 1500, something like that. 

Q 1500 feet? A I don’t know exactly the altitude, 
sir, but it was more than 1200, I know that. 

Q Did I understand you to say that you didn’t ac¬ 
tually observe this plane land? A Landing? 

Q Yes. A Going on my flight, you know that I have 
to attend my airplane in my flight,* and I saw airplane 
first on final approach, and I saw about three minutes 
later, during my watching the field and the tower, I saw 
the airplane taxiing off the landing. 

I believe that is clear. 

Q No. When you were on final approach, you didn’t 
see any plane land? A I don’t recall that, but I have 
in mind, I picked up that impression, somewhere in my 
approach in my flight, I saw the airplane was al- 

1370 ready taxi-ing or parking, or something like that. 

Q Somewhere in your flight? You are not sure 
where? A I told you I was—when I was on base. 
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Now, you are meaning on final? 

Q Yes. A I don’t recall exactly. 

Q You don’t recall? A What I saw when I was on 
final, I had already the impression, and I assumed that 
the airplane taxi-ed off, I know. 

Q You didn’t see it land when you were on final ap¬ 
proach? A If I saw it taxi-ing out when I was on base, 
it means that I could not see landing when I was on 
final. 

Q Do you remember being asked these questions be¬ 
fore the CAB, on page 29? 

“Question: On this final approach, did you observe 
any other aircraft? 

“Answer: I was observing all the time, but I didn’t 
see any, any airplane. I was watching the first one right 
touching the ground. Right touching the ground. That 
should make it No. 1 for me. I saw the other land.” 

And you were asked: 

“Did you actually see that airplane land?” 

And your answer was: 

1371 “I saw it land on the ground.” 

And the question was: 

“On what runway?” 

And you answered: 

“The same, No. 3.” 

And the question was: 

“You saw that airplane land?” 

And your answer was: 

“I saw it land.” 

And then the question was: 

“And you saw that airplane land when you were on 
your final approach?” 

And your answer was: 

“In my final approach, yes.” 

A I am positive I was referring to what I saw be¬ 
fore, sir. As I told you, I could not stand very much 
questions, everything was so vague to me. When they 
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asked any more than two or three questions it was amaz¬ 
ing everything for me, and I am positive I was referring 
to what I saw before. 

Q So you do remember being asked that and answered 
them, though? A I don’t remember very well, sir. You 
know, so many questions, and so many times also, and 
even when I was so sick. 

ME. O’DONOGHUE: I have no further ques- 

1372 tions. 

THE WITNESS: As a matter of fact— 

,MR, O’DONOGHUE: I have no further questions, but 
go ahead if you think it is responsive to the last question. 

THE WITNESS: It is all right, sir. 

Cross-Examination 
BY MR. GALIHER: 

Q Captain Bridoux, last Tuesday when Mr. Bress 
asked you questions, you mentioned the name of a gentle¬ 
man who was with you when you came to the airport on 
the day of the accident, by the name of Mr. Pozo. A 
Yes, sir. 

Q Where is Mr. Pozo at the present time? A At the 
present time Pozo is in the United States. 

Q What is his address in the United States? A I 
don’t know exactly. I talked with him by phone some 
days ago, and I phone when he calls. I know he will be 
right here. 

Q Here in Washington, this took place? A Yes, sir. 

Q How did you make contact with Mr. Pozo? A Be¬ 
cause we know every Bolivian who is here, we know. 

Q Well, did you contact him or did he contact you? 

THE COURT: What is that name? 

MR. GALIHER: Mr. Pozo, Your Honor. 

THE WITNESS: He leave me message at the 

1373 Bolivian Embassy. He wanted to talk home the 
same night, and I called him. 
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BY MR. GALIHEK: 

Q Where did you reach him? A He came to my 
hotel with his girl. 

Q Can you tell me where I can locate Mr. Pozo today 
if I wanted to reach him? A I don’t know exactly the 
address but I can get it for you, sir. 

Q You have no idea about where one might reach 
your friend at this moment? A I know where he is. I 
don’t remember the address. I know where he lives. 

Q What street is that? Where does he live? A 
Really I don’t know, but he lives on Massachusetts Ave¬ 
nue some place. 

Q On this side of the District line or does he live in 
^Maryland? A Well, sir, I don’t know exactly. I don’t 
know exactly. I went once only. 

Q Who did you go with when you went to see him? 
A It was one girl with us—oh, no, I am sorry, sir. 

It was the first time I met him was when with one girL 
We went to his home, both alone. 

Q And who did you mean again, so we under- 
1374 stand what you are talking about? Just yourself 
went to his home? A Mr. Pozo and myself. 

Q He came to your hotel? A Yes, sir, he came with 
one girL 

Q With one girl? A Yes. 

Q And then you and Mr. Pozo, or Mr. Pozo and his 
escort went to his home on Massachusetts Avenue some¬ 
where? A No. We were downtown and we left the 
girls some place downtown. 

MR. WARNER: I object to anything else about Mr. 
Pozo. It is irrelevant and immaterial. 

THE COURT: You may inquire. 

BY MR. GALIHER: 

Q Now, give me his address. You said you could 
earlier today. A I don’t know exactly what it is but I 
can get it for you. 




i 
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Q He was out at the airport when this accident oc¬ 
curred, wasn’t he, Captain? A Yes, he was there. 

Q And he saw the accident, didn’t he? A I believe 
he saw it. 

Q Now, Captain, you told Mr. Bress about being in 
this plane on several occasions prior to November 

1375 1st? A Yes, sir. 

Q Did you have any idea as to the age of the 
plane at the time of the accident? A The age of the 
plane? 

Q Yes, how old was it? A No, sir, I don’t know, 
but I believe this airplane was—no, I really don’t know, 
sir. 

Q Well, did you find out this airplane hadn’t been 
used for sometime prior to its being brought to Wash¬ 
ington? A I don’t know very much about that, sir. The 
Bolivian Government were taking care of it. They were 
buying the airplane. I didn’t know anything about that. 

Q Didn’t you find out that your Government, the Bo¬ 
livian Purchasing Commission, an agency of your Gov¬ 
ernment, had made arrangements to get the plane from 
somewhere in Indiana, where it had been at a surplus 
field, and it had been pickled, I think that is the ex¬ 
pression? A Yes, I knew something about it. 

Q And it hadn’t been used for sometime prior to this 
occasion ? A I didn’t know that, but I knew that the air¬ 
plane was going to fly from somewhere to be delivered to 
the Bolivian Government. That I knew. 

Q You knew the plane wasn’t a new plane? A Yes, 
sir; therefore I was so careful in checking out the 

1376 airplane on the ground. 

Q You didn’t want to take it up until you were 
satisfied it was safe? A Yes, sir. 

Q And you had a lot of trouble with it before you 
could even get it off the ground, didn’t you? A No, sir; 
some trouble but not a lot of trouble. 
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Q Now, you were testing it for the Bolivian Govern¬ 
ment, weren’t you? A I was going to test in order to 
leave Washington in order to fly from here to Bolivia. 

Q It was a fighter plane? It has been characterized 
as a fighter plane? A Yes, sir. It was a fighter. 

Q And it was to be used by your Government down 
there? A Yes, sir. 

Q In Bolivia? A Yes, sir. 

Q Now, how many days after the plane arrived in 
Washington was it before you were able to get it off the 
ground? A I believe it was two weeks because in the 
middle of October this airplane arrived in Washington, I 
will say. 

Q How many times did you actually start out with the 
intention of taking -the plane off for a test flight and have 
to call it off because of trouble with that plane? 
1377 A One and another trouble with the radio when 
being on the ground. 

Q So that makes twice before the day of the accident? 
A That is right, sir. 

Q And will you tell us what was wrong on the day 
that there was something that happened, other than the 
radio? A I was intention to take off, and the brakes 
came locked. I could not release, and when I begin to 
take off, the brakes were locking and making me to keep 
down. Something was wrong with the right engine. 

Q That was the same engine, wasn’t it, the right en¬ 
gine? A It was the right engine; yes, sir. 

Q And how many times was that plane worked on by 
mechanics over at the airport prior to November 1st? 
A I don’t know, sir. The Bolivian Embassy was dealing 
with that. I was accomplishing orders only. 

Q What you were doing was pursuant to the orders 
and instructions from your Government, the Bolivian 
Government? A That is correct. 

Q In connection with that? A Yes. 
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Q Can you give us some idea of the condition of that 
plane and the repairs that were needed on that plane 
before you could get it off the ground on Novem- 

1378 ber 1st? A This airplane—I am originally report¬ 
ing there some of the things. The troubles weren’t 

so big, simple things, but I didn’t pass any trouble be¬ 
cause I know how dangerous flying from here to La Paz, 
Bolivia. 

Q Didn’t you refuse to fly it from Indiana to the Dis¬ 
trict of Columbia? A From Indiana, no, sir, I did not. 

Q Isn’t it a fact you refused to fly it from Fort Meade 
to the airport? A No, sir. I refused to fly another 
airplane. I didn’t know about this particular airplane 
which was in there and I refused for another, sir. 

Q You told Mr. Bress or O’Donoghue that you 
had previously flown a P-38? A Yes, sir. 

Q In your country? A Yes, sir. 

Q How long before the month of November, 1949, had 
you last flown a P-38? A I told you, but you can say a 
few days before I left Bolivia, which was about June 
19th or 18th, when I left Bolivia. 

Q That was approximately five or six months before 
that time? A Yes, sir. 

1379 Q And that was the only other P-38 that you 
had ever flown? A No, I had flown another. 

Q How long before that time? A Oh, some years 
before. I don’t remember. 

Q Four or five years before that? A No, not so 
long, sir. 

Q How many times did you fly a P-38? On this occa¬ 
sion five or six months before you came or, rather, five 
or six months before the crash? A I don’t remember, 
but I can see my logs. I can check that out and find out 
if I have it in my logs, if I have my logs here. I don’t 
remember. 

Q By the way, how many instrument panels are there 
on a P-38? A How many instrument panels? 
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Q How many instruments are there on the panel, sir? 
A I don’t remember exactly but they are many instru¬ 
ments. 

Q Didn’t you mention the other day that there were 
about twenty-five? A There must be about twenty-five, 
sir. 

Q Is that the lowest number? Would it be more than 
twenty-five? A I don’t recall but it must be about 

1380 twenty-five instruments. 

Q And that means during the course of flight, 
you must keep an eye on these instruments? A Yes, sir. 

Q Did I understand you to say that you didn’t see the 
plane until it came to the airport? A I saw the airplane 
on one small field. I said the name is Fort Meade. 

Q Fort Meade? You did see it there? A Yes. 

Q And that was about the middle of October? A 
Yes, that is right. The military attache took me in his 
car to see the airplane because he knew the airplane had 
arrived. 

Q Did you find out on that occasion that the reason 
it was on that field was because it had broken down and 
had been forced to make a landing? A I remember the 
pilot was there, and they were saying that this was the 
test pilot from some factory, and he refers to the gaso¬ 
line in the trouble, that is the main trouble when we 
were there, and the commanding officers was there too, 
and he referred to something in relation to the amount 
of gasoline. The exact reason he left it there, I don’t 
know. 

Q Didn’t you refuse to fly it at that field? A Yes, 
sir, because at that time the airplane wasn’t Bo- 

1381 livian. I would not fly it before it was Bolivian. 

Q As a matter of fact, you also said you knew 
the requirements you would have to fulfill to fly that 
plane because you were a student? A Yes, sir, because 
I was a student with the CAA, and I knew it was re¬ 
quired so many different regulations. 
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Q As a matter of fact, was that plane ever certificated? 
A I know that it was—you mean the word “certificate”? 

Q The certificate which would permit, which would 
give it approval by the United States authorities. A 
There wasn’t any, sir. There wasn’t—you mean air¬ 
worthiness, you mean? 

Q Yes. A I know it had been referred to the Bo¬ 
livian Government, but at that time it not had given 
this certificate to the airplane. 

I will say I know that this airplane came with their 
permission for the CAA, but for them to give a permit, 
it is not required. 

It is my understanding if they approve to fly, it is 
not required to give any other certificate. 

Q Well, did it or not have what we call an airworthi¬ 
ness certificate on November 1, 1949? A That wasn’t 
in my decision, first, but I know that the Bolivian 
1382 Government, that it has been reported this air¬ 
plane had before this worthiness certificate. 

Q Are you now saying it had been reported or not? 
Do you know that the airplane had or hadn’t an air¬ 
worthiness certificate? A No. 

Q What is the meaning of an airworthiness certifi¬ 
cate? A That the airplane flies with some basic condi¬ 
tions—in order to fly for certain purposes. 

Q Mr. Bress talked about your experience in this 
country, which went over a period of a number of years, 
which is correct? A Yes, sir. 

Q And you spoke about some of it—about having re¬ 
ceived wings of the United States Government and the 
wings of the Bolivian Government? A Yes, sir. 

Q You never received a certificate as a commercial 
airline pilot here, did you sir? A That is commercial? 

Q A commercial airline pilot’s certificate? A Sir, 
you are not using the proper words, but I would like to 
clear it up. Airline transport is one rating, and the 
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other is commercial. You are giving commercial and 
airlines, both. 

1383 Q Did you have both! A No. 

Q You had one but not the other? A Because 
the other, first, I didn’t intend to get. 

Q Which is the one you had? A Commercial. 

Q Which is the one you didn’t have? A Airline 
transport, because that is for American pilots. 

Q You took an examination for such license and 
flunked the examination, did you not, Captain? A No, 
sir, I didn’t go in order to get the license. I was only— 
I was on the administrative side for program training, 
and I went in order to know how is that standard because 
the CAA advises in my country to use that standard, and 
we have to know how was that. 

Q Did you take an examination? A I took the paper 
and I made some marks. 

Q And you read the questions and you answered them, 
didn’t you, Captain? A Some; not all. 

Q And as a result of that, you failed that examination, 
didn’t you, Captain Bridoux? A No, sir. 

Q Well, do we understand that you passed the 

1384 examination and received your license? A I could 
not receive it, sir. That is for American pilots. I 

am not American. 

Q You could have received it if you passed the exami¬ 
nation, couldn’t you? A I could not, sir. I know some 
regulations, which says it is for American pilots. 

Q Didn’t you fail to pass in the aeronautical questions 
with respect to the manner of flying an airplane? A I 
don’t know, sir. In fact, I didn’t go for the test, in order 
to pass the examination, sir. 

Q Captain, you mean to tell us that you don’t know 
whether you passed or failed that examination? A I 
know, sir, that they figure some qualifications, so and so, 
but I am telling you about my position, I don’t know what 
is the position of CAA now in this case. 



534 A 


Q Well, when you talked about “they,” who did you 
mean by that? Who conducted the examination? A 
Some of the Civil Aeronautics Inspectors. 

Q When was that, approximately? A I believe in 
’47, it was that. 

Q And you never did pass that examination, did you, 
Captain? A I know that they figured some qualifica¬ 
tions, sir. 

Q Would you please answer this yes or no: 

1385 You never did pass that examination, did you? 
A I didn’t pass, sir. I didn’t pass because I 

didn’t intend. 

Q You mean you took the examination and didn’t try 
to pass? Your answer is you didn’t pass? A I went 
with another purpose, in order to know what was it they 
were doing. I was on the administrative training pro¬ 
gram. 

Q You told us in reference to this— 

ME. BRESS: Let him finish the answer. 

MR GALIHER: I thought he did. 

THE WITNESS: I was in the administrative training 
program. I didn’t have anything to lose. 

BY MR. GALIHER: 

Q Captain Bridoux, did you tell us under the super¬ 
vision of the CAB and the CAA over the years you have 
indicated—did you have to go take an examination in 
order to find out what the questions were and what it was 
doing? A I took it to find out. 

Q Nobody connected with the CAB or the C AA told 
you what it consisted of? A No, sir. 

Q Did you ask them to explain it for you before you 
went in to take the examination? A No, sir. They 
explain very little. You can say that from the dis- 

1386 interested point. 

I didn’t know if these questions should be applied 
in my country, and I wanted to know what was contained. 
Nobody explained them. They said: You take and pick 
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up a form, and in remembering what I was trying to do, 
I checked some of the answers, and I left blanks, and the 
result was, it was not final. In fact, I advised my country 
not to use that rating, not to use it. 

Q And finally you failed the examination, didn’t you? 
A As I told you. 

Q Now, can you show from this map, on the photo¬ 
graph on your right, or on the map on the board, the 
furthest south you went on this particular day? A May 
I go show you on the map? The map shows landmarks. 

Q Yes. Would you, if you can, sir, using either one 
of those maps to tell us the furthest point you went south, 
if you can, using those maps? A In here about Five or 
six miles. 

Will you give me the scale of this map? I can give a 
figure. 

Q That is something I can’t. If you wish to examine 
it closely, you may do so. A Five miles. Give me the 
scale. If you give me the scale I will measure, and I 
will show you but I don’t know exactly over what 
1387 miles on the terrain I was flying. 

Q Well, I may be mistaken, but this is some 
days ago, but didn’t you go up to that map and demon¬ 
strate yourself your south or downwind leg and turn 
which brought you to the Potomac River? 

Didn’t you do that for Mr. Bress? A Yes, roughly, 
only; only roughly, let us say. 

Q Well, my question is: Whether or not you can tell 
us on that map, if it shows, the furthest south you went 
on that particular day? A Some place here, sir (indi¬ 
cating). 

Q Somewhere out of the picture? A South of it, it 
must be. 

Q And that is where you were on base leg? A Yes, 
sir, that is what I assume. 

Q You told us this was you, and you demonstrated 
this last Tuesday when you went up to the map? A Yes. 
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Q Isn’t it a fact, Captain, that you actually used the 
map last Tuesday, not showing your base leg, but in show¬ 
ing how you turned up the Potomac River? A I don’t 
remember, but it must be assumed that I was five or six 
miles south. 

Q Now, Captain, Mr. O’Donoghue asked you if it is 
not a fact that on two occasions, the first time 

1388 the day of the accident, and the second time Feb¬ 
ruary 8th, if you didn’t give certain information 

to representatives of the Government who came over to 
the hospital to talk with you about the case? 

MR. BRESS: February 8th? 

THE WITNESS: February 8th? No, sir. 

BY MR. GALIHER: 

Q November 8th, the second time? A Yes, sir. 

Q That would be the day of the accident, and then 
again on November 8th? A That is correct. 

Q And that is a fact, isn’t it? A Yes, sir. 

Q And he called your attention, as I recall, that on 
both occasions you told the people who were interrogating 
you that when you went south on the downwind leg, which 
would be west of the tower and down in the direction of 
Alexandria, that when you got to a point about a mile 
and a half below the airport, below the field I am talking 
about— A Yes. 

Q —that you made your turn into base leg? A I 
probably heard a minute and a half, sir. I don’t think I 
would say a mile and a half. Probably I heard a minute 
and a half. 

Q Who would you have heard that from? A 

1389 What is that, sir? 

Q Who would you have heard a minute and a half 
from or a mile and a half? A I don’t understand. 

Q You said you probably heard? A Yes, because I 
was very sick, sir. I could not attend at all very much 
after four or five questions. I was out. I could not hear 
them. They were pressing to get answers when I was in 
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that condition, and even though there is a difference in 
these answers— 

Q Who was pressing you to get the statement? A 
The investigator. 

Q You are talking about November 8th? A Yes, sir. 

Q As a matter of fact, your own attorney was pres¬ 
ent in the room, Mr. Fred Thue? A I guess so. 

Q He was present in the room at that time? A Yes. 

Q Who else was present in the room? A I believe 
Mr. Gaturez, the Ambassador to the Pan American Union. 

Q WQiat was Mr. Gaturez’ status at that time? A 
Ambassador to the Pan American Union. 

Q Who else was present in the room? A I 
1390 don’t recall anybody else besides him. Anyway, 
it was so vague, everything for me. 

Q Isn’t it a fact, Captain Bridoux, that before you 
were interrogated on that day, your doctor’s permission 
was obtained, and also your Government’s permission 
was obtained? A I am going to explain about that. 
The doctors wanted to give permission, they agreed that 
my physical condition had some improvement, but they 
didn’t want to give any, and the board went straight to 
the Bolivian Embassy to get permission. 

And my doctor said: We don’t think they should have 
any investigation at this time, but the Bolivian Embassy 
authorized—what do you say? They asked me. They 
authorized personally, but the feeling of the doctors was 
not to authorize, and the papers also said so. Later on, 
after that, I read the newspapers, and it has not been 
mentioned. 

Q And you remember all that clearly, don’t you, Cap¬ 
tain? A Of course. As I told you, I remember some 
things until they make me tired. 

Q Now, Captain, isn’t it a fact that there is not any¬ 
thing that you said on that occasion, November 8th, that 
you didn’t say voluntarily, freely, and without reserva¬ 
tion? A You can read all what I said. I request to 
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read all my statements, and all those questions and an¬ 
swers. 

Q Isn’t it a fact, Captain, that everything you 

1391 said on that occasion was written down? A Was 
what, sir? 

Q Written down? A Probably, sir. I don’t remem¬ 
ber particularly. I mentioned probably. I could not 
remember here, nothing really in definite. 

Q Captain, do you remember when your deposition 
was taken in the office of Mr. Bress and Mr. Bernstein 
on December 30th and 31st of last year? A Yes, sir. 

Q Your attorney, Mr. Warner, was present at the 
time, wasn’t he? A Yes, sir. 

Q And do you remember being interrogated about the 
statement you gave while you were in the hospital? A 
Yes, sir. 

Q And do you remember being asked these questions, 
reading at page 314: 

“Question: You gave your statements at that time, 

didn’t you? 

“Answer: Yes, sir. 

“Question: At the time you gave those statements, 
were you in full possession of your faculties? 

“Answer: Yes, sir, I was. 

“Question: No difficulty about those statements? 

1392 “Answer: It was a little bit difficult. I used to 
get tired easily. The attention after some ques¬ 
tions made me tired. 

“Question: You meant tension instead of attention? 

“Answer: No, sir. The attention, to attend something. 

“Question: But that was the only difficulty you had? 

“Answer: Yes, sir, that was, and also it was very 
difficult to talk. I had all the teeth broken and my tongue 
was cut. It was very difficult to talk, and I was bleeding 
from the mouth all the time.” 

A Isn’t that the same thing I said? 



Q Do you contend now what you have told us here 
today with respect to your inability to tell what went on— 
A Not inability. 

Q Do you contend what you have previously stated is 
what I have read from this testimony? A Yes, sir. It 
has some things I said too. 

Q And the question is what I have stated in this 
testimony? A Yes, sir. 

Q And you were, as stated, in full possession of your 
faculties? A Yes, sir, until I got tired, which was 
1393 about four or five questions, I remember. 

Q But you did reiterate, did you not on that 
occasion, Captain, that you had stated on the day of the 
accident— A Did I what? 

Q But you did repeat or say again, on November 8th, 
as you had stated on November 1st, the day of the acci¬ 
dent, that when you were only one mile and a half south 
of the field that you started your turn to go into base 
leg? 

MR. BRESS: Objected to as not a correct statement 
of the statement that was obtained on November 1st. He 
is interpolating something. 

THE COURT: I assume you have both questions in 
mind. 

MR. GALIHER: Yes, sir. I am reading from page 
290 of the testimony. 

MR. BRESS: Your question was about a statement 
on November 1st, Mr. Galiher. I must object to the 
statement on November 8th. You may state what he 
said. 

THE COURT: I have to assume he has it. 

Will you read the question? 

(Pending question read.) 

THE COURT: Your point is it wasn’t November 1st? 

MR. BRESS: He has no statement to show that. 

BY MR. GALIHER: 
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Q Will yon look at that statement and tell us whether 
or not that is a copy of the questions and answers 

1394 that were asked you on November 1st! A I be¬ 
lieve they were. 

Q Isn’t it a fact in this statement, the one you gave 
on November 1st, you were asked this question. 

THE COURT: Now, for the record. 

BY MR. GALIHER: 

Q I am reading from the statement captioned, “Pil¬ 
ot’s Statement,” which was taken on the day of the acci¬ 
dent by a representative of the CAB at the hospital, and 
I am reading from page 2 of this statement: 

“Question: Do you remember where you made your 
turn for the downwind leg? 

“Answer: One and one-half miles south from the end 
of the runway.” 

A As I remember that day, I didn’t know anything. 
You can realize that. 

Q Well, the question was: Did you make such a state¬ 
ment to the representative of the CAB on that day? A 
Really I don’t know if I did. If I did, sir, I don’t know 
what was in their mind. 

Q Didn’t you repeat that same statement eight days 
later with respect to making a turn? A I don’t think 
so, sir. 

Q Didn’t you have your attention called to the fact 
that you had previously made a statement, and that 

1395 you didn’t deny it on that occasion? A No, sir, 
I don’t think so. 

Q How many questions asked you on the occasion of 
November 8th at the hospital were you too tired to an¬ 
swer? A It is easily to see if you read all the state¬ 
ment. It is easily to locate the place I could not under¬ 
stand. 

Q Did your attorney ever stop the interrogation? A 
It was a great deal of situation in stopping in every ques¬ 
tion. 


541A 


There is something strange that it is not mentioned 
in these books, why it is not mentioned that a great deal 
of situation about everything. I could not listen. I could 
not understand. 

Q Isn’t it a fact that Mr. Thue, your attorney, where 
there was any question in anybody’s mind as to whether 
they had gotten the correct answer from you, that he was 
very careful to have it gone over again? A Mr. Thue 
didn’t understand. 

Q Mr. Thue didn’t understand what? A These tech¬ 
nicalities, he didn’t understand. You can tell from read¬ 
ing some of the answers. You will see it. 

Q Your attorney didn’t understand the technicalities 
that were going on in the room? A Not some of these. 

Q At the hospital? A He said in some place, 
1396 and you can read, I don’t quite understand this. 

Q Didn’t Mr. Thue thereafter represent you in 
the Civil Aeronautics Board hearing, or wasn’t he your 
spokesman at the conference of November 8th during the 
course of the Civil Aeronautics Board hearing? A Real¬ 
ly, I don’t know, sir. 

I know that two lawyers were going to represent me 
but they were dealing with the Embassy. 

Q Weren’t they retained by the Bolivian Government 
to represent you? A Yes, sir. 

Q And everything Mr. Thue requested at the time of 
the conference or hearing at the hospital was carried 
out, was it not? A I don’t know about Mr. Thue. I 
don’t know about him, sir. 

Q Then, in any event, it was not until after these two 
statements that I have referred to, that you have stated 
toanvone that you went down four, five or six miles south 
before making your turn on base leg? A Of course, I 
talked only twice with the Civil Aeronautics Board at 
the main investigation, sir. I did this before this Civil 
Aeronautics Board investigator. 
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But when I went out of the hospital, I had a 

1397 chance to read, because they not permit me to read 
before, and I realized that all the Civil Aeronautics 

Board investigator didn’t understand or they twisted it 
obviously, or something. 

Q They did what? They twisted it? A They twisted 
some of the things. I don’t know because some of the 
things looks for me very strange, very strange. 

So I could not understand them. For this reason I 
submit that long statement presented on January 8th, I 
believe, because I could not understand so many things 
that was different. 

Q Well, Captain, you told this gentleman who came to 
the hospital the truth, didn’t you? A I think so, sir. I 
am sure I said the truth as far as I know at that moment. 

Q And do you deny at all what has been read to you 
from your testimony? A I don’t know, sir. I don’t 
remember- 

Q You would not deny it, sir, would you? A I can’t 
say. 

Q Captain, you would have had no reason to make a 
statement that you made a turn to east on base leg when 
you were a mile and a half of the airport if it hadn’t 
happened, would you. Captain? A If I said it, sir, I 
didn’t mean that. 

1398 Q Your attorney, however, didn’t correct you 
or correct anybody at the time he made that state¬ 
ment, did he? A Who was he going to correct, the at¬ 
torney, if he didn’t know anything about it? He didn’t 
talk with me. 

Q Isn’t it a fact that this is the truth of the matter, 
Captain, that this is actually where you started to make 
your turn? 

MR. WARNER: May I have the statement? 

THE WITNESS: For final? 

MR. WARNER: I would like to have the statement. 

THE COURT: Counsel is interrogating the witness. 
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MR. WARNER: On two statements, one on November 
1st and the 8th. I want counsel to read the statement by- 
Mr. Potter, who quoted the statement to the CAB, and 
I would like to put that in the record as to what he said 
actually took place. 

THE COURT: Just a minute, please. Your inter¬ 
ruption at this time is improper. 

MR. WARNER: The question is when he made the 
statement. 

THE COURT: I know, but he is being cross-examined. 
You can do all that later. 

MR. WARNER: All right, sir. 

THE COURT: The cross-examination will not be in¬ 
terfered with now. 

BY MR. GALIHER: 

Q As a matter of fact, Captain Bridoux, what 
1399 you did after you got out of the hospital was to 
reconstruct what had happened? A No, sir, I 
didn’t remember anything. When they came I didn’t 
remember. The first question was that I know just a 
few things. 

Why don’t you read my statement? 

THE COURT: Well, now, just a minute. You are 
not going to get into this by asking questions too. 

THE WITNESS: I am sorry, sir. 

BY MR. GALIHER: 

Q Now, Captain, again I direct your attention to both 
of those statements, and I mean the one on November 1st 
and the one on November 8th. You mentioned trouble 
with the right engine? A Yes, sir. 

Q Do you recall that? A Yes, sir. 

Q Is that a fact that on the day of the accident, you 
had trouble with the right engine before—that is what 
I think the statement said before, but just to make sure I 
don’t misquote you on that, you will excuse me, and I 
will refer to it specifically. 
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THE COURT: Well, we will suspend now. Step down, 
sir. 

Those in the court room will remain seated until the 
jury leaves the room. 

1400 Be back at 1:45, with the usual caution. 
(Thereupon, at 12:30 o’clock p. m. a recess was 

taken until 1:45 o’clock p. m.) 

1401 Afternoon Session 

THE COURT: All right, gentlemen. 

Whereupon 

Erick Rios Bridoux 

returned to the stand and was examined and testified fur¬ 
ther as follows: 

Cross Examination (Resumed) 

BY MR. GALIHER: 

Q Captain Bridoux, I believe just before we adjourned 
I was asking you about the previous statements you 
gave—I mean the statement on the day of the accident and 
the statement eight days after the accident—with respect 
to engine trouble. 

Isn’t it a fact that in the first statement you gave, 
which was the afternoon of the day of the accident, you 
stated as follows?— 

“My radio wasn’t working good on the ground and 
I was going to make a test flight. I had trouble with the 
engines before I took off from Washington National Air¬ 
port.” 

Which was in answer to a question asked you. Do you 
recall making that statement? A I don’t recall exactly, 
sir. But I was referring to the previous flight or in¬ 
tended flight with relation to this trouble with the 

1402 radio on the ground, before this particular flight. 

Q If you made that statement at all, then, you 
tell us you were not talking about the day of the accident; 
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you were talking about previously? A Yes, sir. Prob¬ 
ably I was referring to the previous flight. As I told you, 
I didn’t have a clear idea what they were talking about. 

Q Did you think of anyone else who was present on 
the occasion of the second visit of the investigators, which 
would be November 8, other than the gentlemen you re¬ 
ferred to this morning? A I don’t recall exactly, sir. 

Q You told Mr. Bress and Mr. O’Donoghue that at no 
time did you say anything to the tower about an emer¬ 
gency. A In that proper word, no, sir. 

Q Or in any sort of language which would indicate to 
the tower that you had to land in a hurry? A I said, 
sir, because I recall it, “I got engine trouble,” to the tower, 
which means the same thing. 

Q Didn’t you tell the tower, as you indicated to the 
Civil Aeronautics Board investigators on the occasion 
of November 8, in answer to this question, did you tell 
them at that time you were having engine trouble— 

“I was having trouble, but I didn’t think it was 
1403 an emergency.” 

I didn’t read all of your answer. A What I 
mean is I didn’t think I should request, in that proper 
word, emergency; but I reported my trouble, which 
means the same. 

Q Which means the same, you say? A Of course, 
yes, sir. It means the same, because the most common 
way is this: If you request emergency landing, the tower 
says “What is going on with you?” And you report to 
the tower. In order to simplify, however—they didn’t 
answer me immediately, and I thought the tower was busy, 
and so on. 

Q But they did answer you when you got west of the 
tower? A Yes, they answered me. 

Q And you at no time said to them that this was an 
emergency? A In the proper word, “emergency,” no, 
sir. 
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Q As a matter of fact, whether it was in the proper 
word, or whether by inference, nothing of what yon said 
to the tower at any time indicated an emergency, did it? 
A It did indicate an emergency, the fact that I had en¬ 
gine trouble, sir. 

Q If it indicated an emergency to you, why did you 
accept the clearance that you were to land No. 2, 

1404 if you considered itan emergency? A I turned 
around, and when I rolled off my turn I saw the other 
airplane on final approach. And I said perhaps, how¬ 
ever, this is so close to the field it isn’t required to make 
him go around. 

Q Why did you then go, as you say, five or six miles 
south of the field, if you considered it was an emergency? 
A Because I had to follow the traffic pattern anyway. 

Q Isn’t it a fact, Captain, that in case of an emer¬ 
gency the control tower will clear any planes ahead of 
you out of the way so that you can come immediately in, 
as you told Mr. O’Donoghue this morning? A Yes. 

Q And you never asked for that sort of clearance, did 
you, Captain? A I reported my trouble, so the tower 
should take the steps which they see convenient. 

Q But you never asked for an emergency landing 
clearance, did you, Captain? A In that words, no, sir. 
I reported my trouble. 

Q As a matter of fact, at that point you not only 
accepted that clearance which you told us was given, but 
you made another complete 360-degrere turn around the 
airport; and then after you had done that, you started 
downwind leg five or six miles. A Because I was 

1405 No. 2 to land, sir. 

Q You at no time, Captain, asked the identity 
of the plane that was ahead of you, did you, Captain? A 
No, sir. 

Q And you had no way of knowing, based upon in¬ 
formation from the tower, that that plane was ahead of 
you, did you, Captain? A Unless I see. 
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Q And you didn’t see it. A I saw it on final ap¬ 
proach, the C-45 or C-60. 

Q What you are telling us is after getting that clear¬ 
ance, you assumed the plane you saw was the one they 
meant was ahead of you? A Yes, sir. 

Q But you didn’t check with the tower to see if that 
was the plane? A Why have I got to check, if I am 
seeing? 

Q I am not asking you why. I am simply asking you 
if it isn’t a fact that you didn’t check back with the 
tower to see if that plane you saw was the one ahead 
of you. A It isn’t necessary, because I was seeing the 
airplane. 

Q Would you please answer yes or no to my ques¬ 
tion? You didn’t check back with the tower to see if 
that plane you told us you noticed on final ap- 
1406 proach was the one ahead of you, did you? A 
When I was on final approach, I called the tower. 

Q Captain, I am asking you, sir, if after you saw 
that plane, which you said seemed to be lined up for 
landing, which seemed to be on approach for landing 
on runway 3, did you at any time thereafter ask the 
tower if that was the plane that had been ahead of you? 
A No, I didn’t ask. It wasn’t necessary to. 

Q You did not ask the tower— A Because it wasn’t 
necessary. I was seeing the airplane. I was watching 
it. 

Q What you mean is you saw a plane. A Yes, sir. 

Q You have no way of knowing whether that one 
was the one the tower was referring to, or some other 
plane, have you, Captain? A There was. a way, be¬ 
cause he was on final approach. If he didn’t land yet, I 
understand he is No. 1. 

Q Isn’t, it a fact that from that point on there was 
a lapse of four or five minutes before you came in, on 
your own final approach? A More or less. 
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Q And you never contacted the tower to find out 
where the plane that was No. 1 was, did you? A I 
called on final approach, advising them I was on 

1407 final, and they could tell me anything at that time, 
in order to realize that. 

Q That was after you had lined up for runway 3, 
wasn’t it? A No, sir. 

Q You said you were on final approach. A On 
final; but the final is not just the straight line. The 
final is after the turn from base leg. 

Q Did you ask the tower for any permission before 
you lined up for final approach? A No. 

MR. BRESS: He hadn’t said he lined up for final 
approach. 

THE WITNESS: I called to the tower, after the 
turn from base and I began the final approach. 

BY MR. GALIHER: 

Q And you didn’t ask the tower for permission be¬ 
fore you began the final approach, did you? A I didn’t 
have to ask the tower for permission, after I had been 
cleared for landing, sir. 

Q You hadn’t been cleared to land at that point, had 
you, Captain? A I had been cleared for landing, and 
the first call from the tower cleared me for landing. 

Q You mean when you were told you were No. 

1408 2 to land on runway 3? A Yes. 

Q And that is the only clearance you have had 
up to this point? A I know I was the second. 

Q And that was issued upon the final approach? A 
No; it was before the final approach. 

Q Whether it was after or before you had begun the 
final approach, you had begun the final approach before 
you got any landing clearance from the tower. A No, 
sir. The first call from the tower was when I was cleared 
for landing. 

Q For what? A They cleared me for landing. 

Q For landing No. 2? A Yes, sir. 
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Q Do you tell us that being cleared for landing No. 
2 is a landing clearance, a final landing clearance? A If 
they mention that word, it is. 

Q You say it was a final landing clearance, the clear¬ 
ance that told you you were cleared to land on runway 
3, behind another plane, or No. 2, as I think you used it? 
A No. 2. That was all. 

Q No. 2. You have no way of knowing whether that 
plane you told us you saw when you were on 

1409 downwind leg was the plane you later saw on the 
landing strip or not, do you? A I saw the craft, 

and I assumed it was the No. 1, sir. 

Q That plane you told us you saw as you were on 
downwind leg, west of the tower— A Before. 

Q Then you told us when you got down south, when 
you were turning on base leg, you noticed a plane that 
was landing or had landed—I think you used the ex¬ 
pression— A Yes. 

Q —on the landing strip. A Yes. 

Q It was actually on the ground? A Yes, sir. 

Q You had no way of knowing from that distance of 
five or six miles away, did you, whether that was the 
same plane you had previously seen, or some other plane, 
did you? A I don’t know exactly. But I saw more or 
less the same airplane. 

Q And you never tried to contact the tower to inquire 
whether or not the plane you had seen on final approach, 
as you call it, when you were on downwind leg, was the 
plane that was No. 1, did you? A But how am I going 
to ask the tower that? Am I going to say “Is the plane 
I am seeing No. 1?” How is the tower going to 

1410 know what plane I am seeing? There was no rea¬ 
son of calling back to the tower. 

Q It would have prevented this accident, wouldn’t it, 
if you had called the tower and inquired as to the identity 
of the plane ahead of you? A Except that I happened 
to observe this plane on final approach, not any other 
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plane. Therefore I assumed this was the No. 1. This 
was the only one on final approach. 

Q And that is where the trouble came in, because 
you assumed that was the plane that was ahead of you, 
isn’t it, Captain? A Probably, sir. 

Q Visibility was excellent on that day, wasn’t it? A 
I guess so. 

Q Well, don’t you know it was good? A Yes, it was 
good. 

Q Now, would you tell the Court and jury where in 
this P-38 plane your body would be located, in the cock¬ 
pit? Could you give us some indication, please? A This 
here, the head. 

Q You are referring to about the middle of the cock¬ 
pit, are you, on the right side? A A little back of this 
window. 

Q You are referring to a little bit back of a 
1411 window you have indicated, which was in the 
middle? A Yes. 

Q On the righthand side? A Yes. 

Q In the middle of the cockpit? A As far as the 
head of the pilot was, more or less. 

Q And would you indicate to the Court and jury about 
how far your body or your head would be, in the position 
in which you would be seated? In other words, how far 
up from the side, or how far from the top of the cock¬ 
pit? A I don’t know exactly, sir, because it depends 
upon the position of the seat. 

O How did you have your seat on that day? A I 
don’t remember. But that day, I wasn’t with parachute. 
I was with a couple of thin cushions. 

Could you indicate, then, where you would have been 
sitting on that day? A In the middle of this, the eyes. 

Q Your eyes are about where you— A More or 
less. T don’t know exactly. 

Q Your eyes would be about where you put that 
pencil? A A little further. 
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Q A little further. Then you move it forward to 
about the middle of that door, about halfway up— A 
Or a little bit backward. 

1412 Q About halfway up to the top of the cockpit? 
A Not the top—this. 

Q I don’t know what you call that. Would you tell 
us what it is? A It is near the window, the side window 
—the middle of the side window, more or less. 

Q And how far would that place your head from the 
top, as you sat underneath there? A I don’t know, sir; 
but it is room enough. 

Q Room enough for what, sir? You indicated a foot 
and a half, did you? A Not so much. I really don’t 
know. 

Q Could you give us some idea what this space was 
from the top of your head up to the top of the cockpit? 
A About two feet, or a little more. 

Q What is the material that this cockpit is made of 
that affords that visibility that we see there? A It is 
plastic. 

Q Plastic? A Plastic glass. 

Q Is it also known as plexi-glass? A It is that con¬ 
struction. 

Q And is the purpose of this type of view, or this 
type of visibility, to give visibility in all directions? A 
As much as they can. 

1413 Q This is a fighter plane, and one of the ob¬ 
jects was to give you as much visibility as possible, 

in the event of a battle or fight? A Yes. 

Q Then from the position that you were in, if you 
took the pains or the trouble to look, you could look com¬ 
pletely behind you, could you not? In other words, you 
could turn around and look right out there? A No, 
you can’t. Your radio is in the back. 

Q What about looking out here? A Yes; from this 
angle you can see. 
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Q You have a very good view out on the righthand 
side or the lefthand side. A Not very good, but you 
can see, except backwards. 

Q There is no difficulty in visibility in that plane, is 
there? A Only backwards. 

Q Only backwards. Do you call that the “canopy,” 
Captain, as distinguished from the cockpit? A Yes, sir. 

Q And plexi-glass, I think. 

You told Mr. O’Donoghue that the visibility in this 
plane depended on how far away the object was that you 
wanted to look at; and it would depend upon the attitude 
of your plane, too, would it not? A Yes, sir. 

1414 Q When you made that turn, as you indicated 
in your testimony— A What turn? Which one? 

Q On base leg. I believe you told us the other day, 
or told Mr. Bress or Mr. O’Donoghue, that you could 
see all the way up and did see to the airport. A I could 
see the airport. 

Q And it was at that time, as I recall, you saw a 
plane landing, or one which had landed and was on the 
landing strip. A When I was on base leg. 

Q When you were on base leg. And I think you told 
us that was above live miles away, did you? A Yes, sir. 

Q As I understand, you never saw any other plane, 
from that point on, until about tw*o seconds before the 
accident. A No, sir. I believe I never said that. 

Q You never saw another plane— A T saw some 
airplane taxiing— 

Q On the ground, sir? A I believe I saw one, in 
No. 1 position, for takeoff, and another taxiing. 

Q You have no way of knowing whether that 

1415 is the same plane you saw when you vrere turning 
on your base leg five or six miles from the airport, 

have you, sir? A Really, I don’t know. But for all the 
detail that happened that day, and everything I saw, I 
assumed the airplane which landed was the airplane which 
I saw on final approach not long before. 
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Q You told Mr. O’Donoghue that you had no difficulty 
seeing the airport until you got to a position about two 
miles or two and a half miles from it Do you recall 
saying that, sir? A No difficulty, sir? Did I say that? 

Q Let me see if I can refresh your recollection so 
that we can— A In other words, I was able to see the 
airport, or the tower. 

Q Well, is that correct, or do you think it is incor¬ 
rect? A I believe it is correct, sir. 

Q But when you got to a point approximately two and 
a half miles from the south end of the airport, then you 
could see nothing in front of you south of the airport it¬ 
self. A I could see something south. That is also an 
assumption. 

Q Captain, on Tuesday, January 27th, 1953, in 
1416 this Court, were you not asked this question, at 
the bottom of— A Who asked me? 

Q Does that make any difference to you, Captain, who 
asked the question? A To remember. Who made the 
question? 

Q Well, I will try and answer that for you. I believe 
Mr. Bress did—yes, sir—Mr. Bress. Question: 

“And as you proceeded, if I understand your testimony 
correctly, when you got to a point approximately two and 
a half miles from the south end of the airport, then you 
could see nothing in front of you south of the airport 
itself. Is that correct? 

“Answer: That is right. 

“Question: Is that correct? 

“Answer: That is correct, sir.” 

And is that true and is it correct? A That I couldn’t 
see on the ground? 

Q Captain, are these questions and answers which 
you were asked and wdrieh you answered the other day 
correct ? A It is right. 

Q And you made no statement there about the ground 
or what you just started to refer to. A We were refer- 
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ring to the things on the chart; and the things on the 
chart showed the ground around them. 

Q Captain, isn’t it a fact that you were not 

1417 referring to anything on the ground; but Mr. Bress 
was talking to you about the visibility you would 

have from the air at that point? A That is referring to 
the chart, don’t forget; and the chart shows details on 
the ground, and not in the air. 

Q Captain, isn’t it a fact that in answering Mr. Bress’ 
questions you told him as follows? Let me read it again, 
and I will go back several questions so there will be no 
question but that you were asked these questions: 

“Question: You think at the time you could see every¬ 
thing two miles south? That would mean, at a point 
four and a half miles south of the airport, your obstruc¬ 
tion of the terrain, below you and in front of you, was 
about two and a half miles in front of you? 

“Answer: It might have been. 

“Question: And as to that, your vision would be down 
at a vision like this?”—and then Mr. Bress indicated—“Is 
that correct? 

“Answer: That is right. 

“Question: You couldn’t see what was under this 
limitation ? 

“Answer: That is correct. 

“Question: But what I am getting at is, above that 
two and a half miles of limitation from your vi- 

1418 sion, you could see, when you made your turn, two 
miles south of the airport? 

“Answer: That is right. 

“Question: And when you could see two miles south 
of the airport, do I understand that that means imme¬ 
diately south of the airport itself, as well as two or three 
miles in either direction, east and west of the airport? 

“Answer: Either side. 

“Question: You could see Anacostia and Bolling? 

“Answer: I think so, sir. 
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“Question: And as you proceeded, if I understand 
your testimony correctly, when you got to a point ap¬ 
proximately two and a half miles from the south end of 
the airport, then you could see nothing in front of you 
south of the airport itself. Is that correct? 

“Answer: That is right. 

“Question: Is that correct? 

“Answer: That is correct, sir.” 

Were you asked those questions and did you so an¬ 
swer? A Yes. 

Q And you were talking about the visibility from 
where you w^ere in the air, were you not? A The visi¬ 
bility projected to the ground. 

Q You didn’t say anything about that in these 
1419 questions, did you? 

MR. BRESS: Oh, I object to that. That is 
exactly what he is referring to. 

THE COURT: Just a minute. 

MR. BRESS: I asked the questions. 

THE COURT: I think the jury has heard the interro¬ 
gation and the answers. All right. 

BY MR. GALIHER: 

Q And then there was one further question: 

“And that would leave you, in that last two and a half 
miles, how much time to reach the point of this collision, 
at the speed at which you were going? 

“Answer: It would leave a little more than one min¬ 
ute. 

“Question: Just a little over one minute? 

“Answer: That is right.” 

And in that last minute, you had no visibility, did you? 
A I had visibility. 

Q You had no visibility that would permit you to see 
if there was anything ahead of you, did you? A I was 
referring to the terrain, sir, the projection towards the 
terrain. 
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Q You weren’t talking about anything in the air? A 
From my point, anything in the air, through to 

1420 the ground. 

Q By the way, Captain, if you couldn’t see the 
airport from a distance two miles aw’ay from it, as you 
have indicated, how could you ever have landed on the 
airport? A I didn’t say that I couldn’t see the airport. 
I didn’t say anytime that. I said I could see it. 

Q You didn’t say that? A I didn’t say it, sir. 

Q Didn’t you say from a point two and a half miles 
from the south end of the airport you could see nothing 
in front of you south of the airport? A South of the 
airport. 

Q All right, sir. And then when you got another half 
mile, towards the airport, do you tell us you could see 
the airport? A Yes, I could see it. May I explain that, 
fully, for the jury? 

Q Yes, sir. A Here or there is better for you? 

THE COURT: Whichever is better for you. 

THE WITNESS: Okay. It makes no difference. 

May I have the model, please, the P-38? 

(At the board:) These questions referred to the fol¬ 
lowing fact: This airplane is flying towards the field, 
you see. The question was if I could see about— 

1421 or my answer was that I could see about two miles 
south from this airplane. 

Now, if this airplane comes to this point, probably this 
visibility w T ill be blocked if I am at the same altitude. 
But there are two different questions here. When the 
airplane goes dowm, again it increases the visibility, and 
when the airplane goes further, it decreases it. In other 
words, coming down, it increases; and coming here, too. 

The fact that I was going down was clearing up the 
visibility— 

MR. BRESS: “Clearing up,’’ you say? 

THE WITNESS: Sure. 

BY MR. GALIHER: 
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Q Clearing up your visibility, so you had no difficulty 
seeing ahead of you? A More or less in the same pro¬ 
portion of angle, because the fact that I was going fur¬ 
ther was blocking the visibility. 

Q And you would have had no difficulty seeing the 
DC-4 plane that was lined up for runway 3, in the last 
minute before the accident occurred, with your attitude 
and approach as you have indicated, would you, Captain? 
A If the airplane was ahead of me, in front, at the same 
altitude, I would see it. If the airplane was at my 

1422 altitude and in front of me, I would have seen it. 

Q Is that the only condition under which you 
would have been able to see it? A Or some conditions 
alike. 

Q But you didn’t see it, did you? A I haven’t seen 
it. 

Q And did you become conscious of any limited visi¬ 
bility in that last minute before the accident occurred? 
A What is that, sir? 

Q Did you become conscious of any limited visibility 
ahead of you in that last minute before the accident oc¬ 
curred? A I don’t understand what you mean. 

Q Did you become conscious that you were not able 
to see what was ahead of you in that last minute before 
the accident occurred? A I know that I was watching 
the field. I was watching the tower from the right side, 
I know, because I was in the shallow turn and I made a 
correction. 

Q And that is all you were watching, too, isn’t it, 
Captain? A I was watching in front of me and anything 
that was close to me or anything that was able to be 
seen. 

Q And you didn’t see the DC-4, did you? A I 
haven’t seen the DC-4. 

1423 Q And did you ever dip the nose of your plane 
so that you could see any better the visibility be¬ 
low you, let us say? A No, sir. 
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Q Well, you were descending, were you not? A Yes, 
sir. 

Q And you were descending with your visibility block¬ 
ing your view of what was directly below you. A Of 
course, it blocks the visibility. 

Q And you were descending at a rapid rate of speed, 
weren’t you? A No, sir. 

Q Anywhere from 130 to 150 miles an hour. A From 
130 to 150 miles an hour is normal. 

Q Isn’t it a fact, Captain, that with the type of flying 
that was available on that day, with respect to visibility, 
you were required to keep a lookout for all other planes 
that might be flying in the same direction that you were 
flying? A Every time we are required, and in every 
airplane, too, we are looking for other airplanes. 

Q With that plane, when you made your base leg, you 
w r ould have an unlimited view out the left side, would 
you not? A What do you mean by “an unlimited 
view”? 

1424 Q An unlimited view—you could look as far as 
the horizon. A During the turn? 

Q During the turn from downwind leg to base leg. 
A In w’hat direction are you referring? 

Q In the direction of the airport, in the direction of 
the freight yards, in the direction of the District of Co¬ 
lumbia, north of the airport. A I could see the horizon. 

Q And you saw’ no planes at all— A No, sir. 

Q —in the course of that turn; and that was how’ long 
before the accident itself? A Oh, say more than one 
minute. 

Q Did you look for any planes when you made that 
turn from downwind into base leg? A All the pilots do, 
every time. 

Q Did you, sir, on that day? A I did. 

Q Let me call your attention, sir, back to the ques¬ 
tions I w T as asking you, when Mr. Bress, in one of these 
questions, said you could see nothing in front of you 
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south of the airport itself, and was that correct; and 
you went on and answered “That is right.” And you 
remember the questions and answers as asked you. 
1425 Now let me read another question and answer 
on page 1202—and this is Mr. Bress’ question, as 
I recall— 

“If you assume it was half of a mile from the end of 
runway 3 where the collision occurred, in the two miles 
south of that that you couldn’t see, that two miles you 
would cover, at 130 miles an hour, in about 55 seconds? 
Isn’t that correct? 

“Answer: Yes.” 

Were you asked that question and did you so testify 
the other day? A Yes. 

Q What is that? A It is correct, sir. 

MR. GALIHER: Will Your Honor excuse me for a 
minute? 

BY MR. GALIHER: 

Q Captain, you told us you were not flying by land¬ 
marks, but you were flying by time solely. A Not 
solely. By landmarks if they are able to be picked up. 
Not by landmarks down below me, because that is im¬ 
possible. 

Q You told Mr. O’Donoghue, as I recall, that at no 
time could you say you were south of Alexandria. A I 
said that I didn’t know, sir, if I was south, or where. But 
we assumed I was south of Alexandria, due to the 
time. 

142 G Q Only because of time? A Yes, sir. 

Q Did you ever see the George Washington 
Masonic Memorial on that day? A I don’t recall it, 
sir. 

Q Have you any idea how far that is from the tower, 
Captain? A I have the idea I was between flve to six 
miles, south. 

Q The Memorial Temple, do you know how far south 
that it from the airport? A From the airport? 
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Q How far? A Five to six miles south of the air¬ 
port. 

MR. BRESS: Will you ask that question again? 

BY MR. GALIHER: 

Q And is that what you have based your other com¬ 
putations on? 

MR. BRESS: I don’t believe, if the Court pleases— 

THE COURT: The question is how far south of the 
airport does he believe the George Washington Memorial 
to be. He has answered five or six miles. 

MR. BRESS: I don’t believe, the way the question 
was put— 

THE COURT: I am only referring to the way 
1427 the question was asked by counsel and the an¬ 
swer given. 

MR. BRESS: I am only asking the counsel to restate 
the question. I believe the witness is confused. 

THE COURT: There is no indication the witness is 
confused. 

THE WITNESS: I believe you are asking my posi¬ 
tion, how far south of the airport. 

BY MR. GALIHER: 

Q I asked you, Captain, how far the George Wash¬ 
ington Masonic Memorial is from the airport; and, as I 
recall, you answered five or six miles. A Oh no. That 
is not my answer. I was referring to my position. I 
don’t recall the distance. 

THE COURT: The question was, Captain, how far 
south of the Washington Airport, if you know, is the 
George Washington Masonic Memorial. 

THE WITNESS: I don’t know exactly; but the dis¬ 
tance is about three miles, I believe. I am not sure. 

BY MR. GALIHER: 

Q Captain, what was the answer you gave concerning 
your sneed at the time you noticed this gush of air? A 
This what? 
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Q You remember you told us you didn’t see the DC-4 
plane. A Yes; I did not see it. 

1428 Q But that about two seconds after you had 
turned, after you had lined up with runway 3, 

there was a gush of air— A After I had heard “Clear 
to the left, clear to the. left.” 

Q There was a gush of air, and something happened 
to you. At that time what speed were you travelling? A 
I must have been 130 miles an hour, because I put the 
flaps down, and that was my speed. 

Q Now, do you have any idea how much time elapsed 
from that time until you hit the water, as you indicated? 
A I don’t have any idea, sir. 

Q And during that time, during that interval, did you 
have any occasion to look at your speedometer to see 
the speed of your plane? A Yes, I saw. 

Q And when you saw it, will you tell the Court and 
jury what it was registering at that time? A I remem¬ 
ber when I was vetrical, close to the water, in the final 
crash, in this angle, I saw it about 300 miles an hour. 

Q Three hundred miles an hour? A Just before I 
felt the knock, some time before I felt the knock in the 
left wing. 

Q Some time before what? Some time before 

1429 you felt the knock on the left wing, you say? A 
Yes, because the blades of the propeller went out. 

They flew off. I remember they flew off and they 
knocked. And the spinning was stopped, I believe, at 
300 miles an hour. 

Q And how long after that was it that you hit the 
water? A After that, some seconds. 

Q As a matter of fact, you were trying to bring your 
plane out of a dive? A Yes, sir. 

Q And you had succeeded in getting the plane up to 
a 45-degree angle? A Yes; I made the correction. 
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Q And that brought it further out in the water, didn’t 
it? A I don’t know what you mean, sir. But I can 
explain you, if you want. 

Q Further from the shore, Captain. A It is very 
difficult to answer that question. If you want, I am going 
to explain what happened. 

Q Didn’t you tell us when your deposition was taken 
that you, in trying to get the plane out of the dive, man¬ 
aged to get it to a 45-degree angle? A That is right, 
sir. 

1430 Q And one of the purposes in doing that was to 
avoid bouncing back from the water and being 

thrown on the river bank? A That is right, sir. 

Q And that is correct, is it not, sir? A Yes, sir; it 
was correct. 

Q Now, Captain, are you sure that the button on the 
wheel of your plane, which operated that radio, was 
turned in the “on” position at the time of the impact? A 
What button, sir? 

Q The button which controlled the transmission on 
your radio. A Wliat has to do the button with this? 
Will you clarify that question, please? 

Q You told us there was a button on your wheel, 
which you used in— A For the transmission? 

Q For the transmission. A That is right. 

Q And I am not talking about that button. A Yes, 
sir. 

Q And I asked you whether or not you were sure that 
that button was on, so that you could transmit, or so that 
you could receive messages, at the time of the accident. 
A The button wasn’t pressed. I don’t think there 

1431 was any reason to press the button or to be pressed. 

0 Isn’t it a fact, Captain, that vour radio was. 
actually turned off at the time of the impact? A No, sir. 

Q Or at the time of the accident? A No, sir. I 
wouldn’t have heard the “Clear to the left.” 
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Q And that was the way your plane was found to be 
after the accident?— A I don’t think so. 

Q With the radio turned off. A I don’t know. I 
don’t know. I haven’t seen the airplane. I believe the 
report doesn’t say that. I don’t recall about that. 

MR. BRESS: We will look for Mr. Galiher to pro¬ 
duce that. 

MR. GALIHER: I beg your pardon, Mr. Bress? 

MR. BRESS: I say we will look for Mr. Galiher to 
produce that. 

MR. GALIHER: I will stop right now and call at¬ 
tention to the Air Industry’s report. If you want to 
introduce that, you may. 

MR. BRESS: We have the report on the radio, which 
we have stipulated and which we will offer in evidence. 

THE COURT: Well, now, gentlemen. 

1432 MR. GALIHER: Mr. Bress asked me a ques¬ 
tion, Your Honor. 

THE COURT: Yes, and you have answered it. Now 
go ahead, thank you. 

BY MR. GALIHER: 

Q Captain Bridoux, you told us at no time do you 
know if you were south of Alexandria on this flight. 
You never noticed the detail on the ground. A Down 
below— 

Q You just noticed the large detail. A That is 
right. 

Q Do you consider the city of Alexandria a small 
detail? A If I had to place my airplane, from the 
viewpoint of the airport, there is no reason to be watch¬ 
ing below. That is what I mean. 

Q Do you have any idea where a place called Hunting 
Creek is? A No, sir. 

Q You never heard of Hunting Creek? A No, sir. 

Q Do you consider the Masonic Memorial a small de¬ 
tail? A If you are flying above him, or for any other 
reason, when I mention a small detail, I meant the aero- 
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nautical detail. It is understood that any refer- 

1433 ence point has to be one aeronautical point. The 
memorial could not be anaeronautical point. 

Q It could not be? A At least, I don’t think so. 

Q Well, if you don’t look out for that, for landmarks, 
isn’t it probable that you might run into some of them? 
A No, sir. 

Q There is no possibility of that? A No, sir. 

Q Not even when you are flying visual flight rules? 
A Sure, you pick up; but you base on them, in order 
to fly now. 

Q Isn’t that one of the reasons that they put beacons 
and signals on landing fields, so that the pilot in the 
air will be able to see what the various marks are? A 
But there is nothing comparable between the monument 
and one beacon. That is another thing. 

Q Isn’t it true that on this particular flight that you 
based your flight all on time? A Not all on time. 

Q What else did you consider? A I was considering 
the distance from the airport—from the airport. 

Q When Mr. Bress asked you this question 

1434 last Tuesday— 

“I see. But can you approximate it for us, and 
tell us how you approximate it and what method you use 
in doing it? I think that may be helpful.” 

Your answer was: 

“Well, all my flight has been based on time. In other 
words, everything was based on time, because the P-38 
is a kind of airplane which doesn’t have visibility down 
below. It is very hard to fly from one place to the other 
and to be checking the reference point from the airplane 
itself. I base all my flight on time.” 

A You understand it many times has been said that 
I -was checking my position from the field, too, in the 
same statement. 

Q You didn’t offer that explanation the other day 
when you answered that question as I have just read it, 


did you, Captain? A As it is asked. I do refer before 
and after to tbe same thing. 

MR. GALIHER: Thank you, Captain. 

Cross Examination 
BY MR. WARNER: 

Q Captain, while we have the model out here, Mr. 
Galiher had you place your location here, at the 

1435 point, I believe, approximately in the middle of 
this. You described your view forward. Now can 

you tell the jury your view below, from the P-38, by us¬ 
ing the model? A If this is the middle, and I am sitting 
here, it is one irregular surface before you in order to 
see. The nose blocks out some part of the visibility. 

The only point you can see down below a little bit is 
between the engine and this nose. That is all. And the 
airplane flies at this angle. 

Q Would the airplane fly more or less at that angle 
in coming in for a landing? A Yes—and even less 
when the airplane is with the big tanks, these belly tanks. 
It blocks out the visibility, too, down below, and also 
changes the attitude of the airplane. It changes com¬ 
pletely, the fact that it is with these tanks. 

Q Did you have those tanks with the airplane on that 
particular day, November 1st? A Not the biggest tanks 
—because the P-38 has two or three sizes—and the large 
ones we weren’t using. 

Q Are they larger than these tanks here? A Yes. 
This is the small type. 

MR. WARNER (to jurors). Can you all see the tanks 
we are referring to? 

BY MR. WARNER: 

1436 Q Captain, could you take this pointer, while 
I hold the model of the P-38, and show me the 

approximate angle that you can see ahead and down? A 
That is a little difficult; but I don’t think it would be 
more than, in general view, about 10 degrees. 

Q About 10 degrees down? A About 10 degrees 
down. 
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Q So you would say something no more than that 
anyway, dowmf A Yes. 

Q Would that be correct? A Yes. 

Q So in testifying on direct examination, I believe 
you said when you were approximately four and a half 
miles south of the airport, you could see on the ground 
everything as far as tw^o miles south of the airport. Is 
that correct? A More or less, sir. 

Q So that vrould be derived by continuing this angle 
right straight down? A Yes. 

Q Your airplane was then at an altitude of how much? 
A About one thousand feet. 

Q So when the airplane, using this table, now, as 
though it were the— A Yes. 

1437 Q Only 500 feet here, w’ould this 10-degree 
angle intercept the ground at a closer distance 
than two and a half miles, or a longer distance? A Will 
you repeat that? 

Q In other words, wdth the plane here, instead of a 
thousand feet of altitude, the altitude is only 500 feet, 
and we have this same 10 degrees? A Yes. 

Q Would that distance before this strikes the ground 
still be two and a half miles, or would it be less? A 
Facing going down, you mean? 

Q Yes. A It is more or less the same thing, sir, the 
angle. 

Q The angle is the same; but how about this distance 
before it hits the ground? A When going down, the 
distance comes close to me and, in other words, the visi¬ 
bility is also close to me. 

Q Would this be a relative example of it, then, as I 
come down? A That is right. 

Q You see that? In other words, the further higher 
up the plane is, it increases the distance out you must 
look to see the ground. Is that correct? A Yes, that is 
right. 
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Q Captain, I would like to show you a photo- 
1438 graph. Can you identify that? 

THE COURT: Is that a photograph that has 
been marked for identification? 

MR. WARNER: No, sir. 

THE COURT: It*will be offered in behalf of the de¬ 
fendant Bridoux ultimately? 

MR. WARNER: Yes, sir. 

THE COURT: Let it be marked a defendant Bri¬ 
doux exhibit for identification. 

(The photograph of P-38 was marked for identification 
as Defendant Bridoux Exhibit No. 2.) 

BY MR. WARNER: 

Q Can you identify that, Captain? A Yes. This is 
the airplane I was flying the day of the accident, and this 
picture has been taken some days before, before to change 
also the belly tanks. It is the same airplane, but without 
belly tanks. 

Q And that was taken at the National Airport, was 
it? A Yes, at the National Airport—the Washington 
National Airport. 

MR. WARNER: I am going to offer this now, Your 
Honor, in evidence. 

MR. BRESS: No objection. 

1439- MR. GALIHER: Can we see it? 

1440 MR. WARNER: Yes (handing the photograph, 
Defendant Bridoux Exhibit No. 2 for identifica¬ 
tion). 

(To the deputy clerk:) And do you want to mark 
this one, too? 

MR. GALIHER: The defendant Eastern has no ob¬ 
jection to the photograph of this plane. 

THE COURT: Very well. 

(The photograph heretofore marked for identification 
as Defendant Bridoux Exhibit No. 2 was received in 
evidence.) 
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(Another photograph of P-38 was marked for identifi¬ 
cation as Defendant Bridoux Exhibit No. 3.) 

1441 THE COURT: This on the other side as not 
being offered? 

MR. WARNER: I haven’t shown the little one to the 
witness yet, Your Honor. 

I will show this to the jury. 

(Thereupon Mr. Warner exhibited the document to the 

jury-) 

BY MR. WARNER: 

Q Captain, I show you Defendant’s Exhibit 3 with 
a picture on either side of it. Could you look at that 
and identify it? A Yes. This is a P-38 in turn. You 
can see the pilot. You can see here the position of the 
pilot. . 

Q That is a standard P-38 in flight; is that correct? 
A Yes. This is a fighter. 

Q Identify the picture on the reverse side. A Yes. 
This is a P-38, right turn. This is a right turn. This 
is another turn, yes. This is a P-38 fighter. 

THE COURT: You will have to speak up. The re¬ 
porter has to take this down. 

BY MR. WARNER: 

Q This is taken from underneath; is that correct? A 
A little below. 

Q This is taken from above, with the P-38 in flight? 
A That is correct. 

MR. WARNER: I would like to offer this in 

1442 evidence. 

MR. BRESS: No objection. 

MR. O’DONOGHUE: No objection. 

MR. GALIHER: No objection. 

(The document previously marked for identification as 
Defendant’s Exhibit 3 was received in evidence.) 

MR. WARNER: I would like to show this to the 
jury, one side being a P-38 as shown from above in Hk 
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air, and the other a P-38 as shown from underneath in 
the air. 

THE COURT: Is that all? 

MR. WARNER: Your Honor, I am waiting for the 
jury to examine the picture. 

THE COURT: That is the second exhibit, isn’t it? 

MR. WARNER: Yes. 

BY MR. WARNER: 

Q Captain Bridoux, referring again to this smaller 
picture which the jury has just seen, the photograph 
taken from above, can you see in that picture the pilot 
flying that plane? A Yes, you can see him. I see the 
pilot. 

Q Does that show his relative position in the aircraft? 

A Yes, sir, that is right. 

Q Can you hold the picture up and point it out to the 
jury? Suppose you walk down in front of the jury and 
show them. Take a pencil. 

1443 A (The witness complies with the request.) 

MR. WARNER: Did you all see that? 

THE JURY: Yes. 

BY MR. WARNER: 

Q Now, Captain Bridoux, I believe you indicated and 
pointed there just slightly ahead of the center of the 
wings on the P-38? A Yes, that is right. 

Q Now, sitting in your seat in that position, can the 
pilot look to either side and see down below? A No, 
sir. 

Q Now, when you were wing-top with the tower, look¬ 
ing out to the side, could you see the tower out from 
your wings when you were in this position west of the 
tower? A Yes. 

Q You could see it? A Yes, I could see because I 
was about two miles west. 

Q Because you were about two miles west? A Yes. j 

Q When you were east of the tower, can you see that 
distance, approximately? A One mile or less. 
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Q Could you see the tower then? A Because I was 
in the turn. It depends upon where. At this time I 
could see the tower during the turn. 

1444 Q Could I say then that you could see the tower 
approximately tw’o times when you were looking at 

it when you circled the field? A Yes, whenever re¬ 
quired, I was able to see the tower. 

Q You were able to see the tower? A Yes. 

Q When you came in to make your final approach, 
could you see the tower? A Yes, sir. 

Q Could you see the tower at all times? A Well, I 
tried to see. I saw the tower. 

Q Could you see everything between you and the 
tower from the time you made that turn on final ap¬ 
proach until the time of collision? A Now, everything? 

Are you referring to the ground? 

Q No; between your light of sight and the tower it¬ 
self? A Oh, during my position, straight to the tower, 
I could see anything in front of me, in front of me. 

Q And you were looking generally in that direction 
at all times? A Yes, especially everything on final 
approach. 

Q Especially everything on final approach? A 

1445 Yes. 

Q Now, on your final approach, did you at any 
time see any aircraft in the air, and I am only referring 
to aircraft in the air? A No. sir, I didn’t. I didn’t see 
any airplane in the air. 

Q Captain, based on your experience, flying the par¬ 
ticular P-38 in that picture, and other P-38’s, is it pos¬ 
sible for a pilot in a P-38 to see an aircraft directly be¬ 
low it, say 500 feet? A Impossible, sir. 

Q Impossible? A Impossible, sir. 

Q Moving the aircraft to position like this (indicat¬ 
ing), say one mile due west, would it be possible to see 
another aircraft? A What is the difference in the alti¬ 
tude? 
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Q Say 500 feet? A Impossible, sir. 

Q How far west would the plane have to be? A Oh, 
I don’t know exactly but it would have to be at least two 
miles. 

Q At least two miles? A At least two miles—no 
more than that, if the airplane has been below. More 
than that, sir. 

1446 Q Captain, m looking for objects in the air 
when you are flying an airplane, is it easier— 

excuse me. First of all, there has been some reference 
made to the horizon. 

Tell the jury what the horizon is. A Well, the horizon 
is the line that we assume is the horizontal line. 

Q It is assumed to be the horizontal line? A Yes, 
the horizontal line where the heaven meets the earth. 

Q Where the heaven meets the earth? A Yes. 

Q In flying an airplane, is it easier to see things in 
the sky above the horizon or below the horizon? A Be¬ 
low the horizon is very difficult because it is easily con¬ 
fused with other details projected on the ground. 

Q It is very difficult to see anything flying below that 
horizon; is that correct? A Yes, because it is con¬ 
fused with the different colors and things on the grounds; 
also the position of the sun, many things. 

In fact, that day there was no sun shining. 

Q There was no sun shining on that day of November 
1, 1949? A No. 

THE COURT: Well, the horizon is the place 

1447 where the sky and earth meet. 

You could not see beyond that, anyway? 

THE WITNESS: No, you can’t see that, nobody. You 
are not able. 

THE COURT: No, I am not talking about that. I 
thought you said you could see beyond the horizon. If 
the horizon is where the earth and the sky meet, you 
can’t see beyond that whether you are on the ground or 
in a plane? 
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THE WITNESS: That is right. You can’t see be¬ 
yond the horizon. Below you can see. 

MR. WARNER: My question was objects above the 
horizon or below the horizon. 

THE COURT: Precisely. 

MR. WARNER: I asked him which you would see 
easier, above or below the horizon. He testified above 
the horizon. 

There was no testimony beyond the horizon at all. 

THE COURT: Well, I misunderstood. 

THE WITNESS: In other words, one things refers 
to angles, and the other definite points of the earth. 

THE COURT: Well, we will suspend now until 3 
o’clock. 

(Thereupon a short recess was had.) 

P>Y MR. WARNER: 

Q Now, Captain, in answer to a question of Mr. Gali- 
her’s that he phrased approximately in these words: If 
you had called the tower and asked them what 
1448 aircraft was No. 1, you would have avoided the 
accident? Did you mean to answer that way? 

MR. GALIHER: I object to that. 

BY MR. WARNER: 

Q You testified, Captain Bridoux, I believe, that after 
you turned off your base leg, you had communication with 
the tower? A That is right, sir. 

Q Would you tell us again what that communication 
was? A T told to the tower that T was on final ap-' 
proach. 

0 Yes? A And they answered me. 

Q What did they say? A They said: Bolivian P-38 
cleared to land on Runway 3, and they gave me some 
more information. 

Q What did that communication mean to you? A 
That nobody was ahead of me. 

0 From that point where you received the word that' 
you were clear to land on Runway 3, could you then see 
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the field ahead? A Yes, I see the field, and I could see 
anybody before me on final approach. 

Q You could not see anyone ahead of you on final 
approach? 

MR. GALIHER: I submit he said he could see 

1449 anyone ahead of him on final approach. 

THE WITNESS: I could see if anybody was 
ahead of me on final approach. 

BY MR. WARNER: 

Q You could have seen? Was there anybody ahead 
of you? A Nobody was ahead of me on final ap¬ 
proach. 

Q Now, Captain, you were questioned rather exten¬ 
sively regarding a statement that you gave on November 
1, 1949. Is that the statement given on the day of the 
accident? A Yes, sir, about a few hours; two hours, I 
believe, after the accident, I believe. A few hours after 
the accident; I don’t know exactly. 

Q A few hours after the accident? A Yes. 

Q Captain, after you were taken to the hospital, do 
you recall whether or not any photographers came into 
your room? A Yes, it came some photographers. They 
come from the movies too. They get some films. 

Q Did anyone take a picture of you in the hospital? 
A They got some various pictures and film too. 

Q I show you a picture, Captain, and ask you if you 
can identify it. A Yes; this a picture taken. 

1450 MR. WARNER: Would you mark this? 

THE WITNESS: It is one of the pictures taken 
at the hospital. 

MR. WARNER: Would you mark this? 

(Thereupon the photograph was marked as Defendant’s 
Exhibit No. 4 for identification.) 

MR. WARNER: I would like to offer this in evi¬ 
dence. 

MR. O’DONOGHUE: I object. 

THE COURT: For what purpose, Mr. Warner? 
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MR. WARNER: To show what his condition was at 
approximately the time that these depositions were taken. 

THE COURT: Well, now, do you want the jury to 
conclude from the picture what his condition was from 
a medical point of view, or do you want the jury to read 
the legend of the picture beside the picture? That is 
hearsay. That is excluded. 

MR. WARNER: I have taken the legend from the pic¬ 
ture. 

THE COURT: Obviously the jury could not tell any¬ 
thing from observing the man in bed as to his condition. 

MR. WARNER: I think with his description of his 
condition at that time and with the picture the jury can 
see his ability to give a statement. 

THE COURT: He testified what his physical condi¬ 
tion was when he took the stand. 

MR. WARNER: I think this picture further 
1451 shows at that time what his condition was. 

THE COURT: I exclude it. 

MR. WARNER: You exclude it, Your Honor? 

THE COURT: Yes. 

MR. WARNER: All right, sir. 

THE COURT: And I do it not on the ground of ma¬ 
teriality, but on the ground it is merely cumulative. He 
has already testified about it. 

BY MR. WARNER: 

Q Captain Bridoux, since you already testified, would 
you refresh my recollection as to what you said your 
condition was at that time, the 1st of November, 1949? 

MR. O’DONOGHUE: I object to that, Your Honor. 

THE COURT: Well— 

THE WITNESS: Well, to the extent I had two frac¬ 
tures. I had a concussion of the brain. The left lung 
was perforation. I was with pneumonia, and I lost most 
of the denture, and many injuries in the face. 

BY MR. WARNER: 
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Q What were the injuries in the face! A One cut 
over the eye, more or less to here (indicating), and from 
here to the back, all around here. 

The tongue was cut more than half. 

Q Could you speak clearly at that time, Captain! A 
No, sir, I was blooding all the time during the 

1452 first fifteen to twenty. 

Q You were bleeding, did you say! A Yes, 
bleeding, blood going out, blood. 

Q Were any of your teeth damaged! A Teeth and 
the tongue especially. ,My tongue was cut, in the tongue. 

Q How about your teeth! A And my teeth too was 
bleeding. 

Q How badly were your teeth damaged! 

TEGS COURT: Do not let us get off on a tangent, 
please. 

BY MR. WARNER: 

Q Between November 1st, when the first statement 
was taken, and November 8th, did your condition im¬ 
prove! A Yes, it did improve a little bit, but Novem¬ 
ber 6th I got three operations. They took a piece of 
metal from my forehead, and give me some operations, 
in different places, three operations, and finally they made 
plastic surgery on my face. 

Q That was on November 6th! A Yes, sir. 

Q Now, Captain, in this statement of November 1st, 
do you recall at this time many of the details as to what 
went on! A I didn’t recall any of the details; almost 
no detail. 

1453 Q On November 8th, when you gave another 
statement, Mr. Potter asked a question: 

“I would like to ask you a few questions.” 

And you answered: 

“I would like to tell you first. You made some ques¬ 
tions last time. Can I know them!” 

What was your reason for asking that! A I don’t 
remember. I don’t remember anything. 
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Q In other words, on the 8th of November you didn’t 
remember what you testified about on the 1st of Novem¬ 
ber? A Yes, I remember some, but almost nothing, sir. 

Q Captain, referring to this deposition of November 
8th, page 5, when Mr. Potter was reading back your prior 
statements, do you remember being asked this question, 
the question I believe that Mr. Galiher asked you: 

“Do you remember where you were when you made’ 
your turn off of the downwind leg?” 

And you answered: 

“One and a half miles south from the end of the run¬ 
way.” . j 

Do you remember saying that? A Sir, I don’t re¬ 
member. 

Q You don’t remember? A No, I don’t remember. 
Q If you said—what do you believe that you' 
1454 said in answer to that question? A I believe— 
THE COURT: Well, now, of course, if he 
doesn’t remember the question, he doesn’t remember the 
answer. 

You asked him now what he believes he answered,* 
which would be sheer fantasy on his part. I will exclude 
it. 

BY MR. WARNER: 

Q Captain, do you remember this further question 
that was referred to or read to you on that day: 

“Did you see the C-45?” 

And then Mr. Potter went on: 

“There is deleted here considerable material you testi¬ 
fied but that we didn’t get down.” ! 

Do you remember Mr. Potter saying that? A Well, I 
don’t remember very well, but later they told me that 
they could not make good written relations on that day. 
Therefore, I submitted another long statement to the 
Civil Aeronautics Board in order to clear up all this, in 
order to correct if any errors or any omissions were 
committed in this. 
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Q Did you have the opportunity of reading over your 
November 1st statement? A When? 

Q We will say before you gave the November 

1455 8th statement A No, sir. They didn’t permit 
me to see any paper, any person. They didn’t per¬ 
mit me to talk with anybody about the accident; nothing 
like that. 

Q Did you ever have the opportunity to read over 
your statement of November 8th? A I read some, I be¬ 
lieve in January. I read the statement and I realized 
that they could not understand me or I could not under¬ 
stand them, or something was omitted. 

Therefore, I made this statement in January. I read 
this before to make that statement. 

0 You made a statement in January? A Yes. 

Q Was that statement a statement that was to co¬ 
ordinate and correct and clear up any doubts that might 
have existed in your first two depositions? A That is 
right. 

MR. GALIHER: I object to that, Your Honor. 

THE COURT: The answer may stand. 

MR. WARNER: Sustained, Your Honor? 

THE COURT: It mav stand, the answer. 

BY MR. WARNER: 

Q Is this statement that you submitted in January, 
concerning which you were asked no questions, a true 
statement of exactly what happened? A Yes; that is 
right. 

1456 Q That is the same statement you have testified 
in substance to, exactly what was contained in that state¬ 
ment? A Yes, sir. 

MR. O’DONOGHUE: I object. 

THE COURT: That calls for a conclusion on the part 
of somebody else, other than the witness. 

BY MR. WARNER: 

Q Was that statement that you submitted in January 
a statement that was given to clarify everything that 
happened regarding this accident? A Yes, sir. 



578 A 


THE COURT: That has already been asked and an¬ 
swered. 

MR. WARNER: I want to be sure it is in there, 
Your Honor. 

BY MR. WARNER: 

Q Captain, yon testified for Mr. Bress or in answer 
to his questions that you thought you started flight train¬ 
ing in 1938? A In ’38. 

Q Would you tell us what training you received at 
that time? 

THE COURT: We have been over that, haven’t we? 
He testified quite at length about his training both in 
Bolivia and here. 

MR. WARNER: He testified today, your Honor, 
1457 very briefly on that. He has been asked some 
questions. 

THE COURT: Well, he was called to the stand by 
the plaintiffs Miller. He was examined by plaintiffs’ 
counsel. 

This is cross-examination. Even though you represent 
the defendant, you are confined to what has been brought 
out on direct examination. In other words, you are cross- 
examining your own client at the present time by virtue 
of his status as a witness for the plaintiffs. 

MR. WARNER: I submit that any questions that I 
have asked are still within the scope of the direct exami¬ 
nation. 

THE COURT: I understand that, but we have a 
further fact, that if it becomes necessary at some future 
time, and you think it material, when that time comes 
for the defendant to take the stand in his own behalf, you 
may go into it, but not now. 

MR. WARNER: May I question the witness then 
further regarding his training here in the United States? 
That was alluded to but not carefully brought out on the 
direct examination. 
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THE COURT: Well, there is no evidence put in that 
he was incompetent. 

MR. WARNER: There certainly was not. 

THE COURT: Well, why go into it? 

,ME. WARNER: Well, there was one allegation made 
this morning on cross-examination regarding his 
1458 ability to take a certain examination. 

THE COURT: Well, if you want to go into 
that, that is all right, if it is material. Do you think it 
is material? 

MR. WARNER: I think it is very vital. It should 
be brought out. 

THE COURT: If you want to go into that, very well. 
MR. WARNER: Now, will you mark this? 

(Thereupon the document was marked as Defendant’s 
Exhibit No. 5 for identification.) 

THE COURT: Will you gentlemen come to the bench? 
(Thereupon counsel approached the bench:) 

• • • • " 

1463 Washington, D. C. 

Tuesday, February 3,1953 
The trial was resumed at 10 a.m. today, before Judge 
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Mr. ROBERT EWALD 
For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 
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• • • • 

1465 Proceedings 

THE DEPUTY CLERK: Union Trost Company ver¬ 
sus Eastern Air Lines et aL All witnesses follow the 
Marshal to the witness room, please. 

Whereupon 

Erich Rios Bridoux 

returned to the stand and was examined and testified 
further as follows: 

Cross Examination (Resumed) 

BY MR. WARNER: 

Q Captain Bridoux, when we left off yesterday, I 
believe you told us that in 1945 you came to the United 
States to continue your studies. Is that correct? A 
That is right, sir. 

MR. WARNER: I would like to have these marked— 
6-A, B and C. 

(Basic Pilot Certificate was marked for identification 
as Defendant Bridoux Exhibit 6-A.) 

(Advanced Pilot Certificate was marked for identifica¬ 
tion as Defendant Bridoux Exhibit 6-B.) 

(Transport training certificate was marked for identi¬ 
fication as Defendant Bridoux Exhibit 6-C.) 

BY MR. WARNER: 

1466 Q Captain, I show you Defendant’s Exhibit 
6-A, first. Can you identify that? A This is a 

diploma for basic training, in the U. S. Army. 

Q And when did you receive that, Captain? A It 
was in 1945, generally in 1945. 

Q And can you just tell us very briefly what type of 
training you had to undergo before receiving that? A 
After completing the primary training, you get the basic 
training; and the basic training is more instrument train¬ 
ing, night flying, formation. 
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Q And after yon completed that course, you received 
that certificate? Is that correct? A That is right, sir. 

MR. WARNER: I would like to offer this, now 
(handing the certificate to other counsel). 

MR. BRESS: No objection. 

MR. WARNER: There is no objection, Your Honor. 
THE COURT: Very well. 

(The basic pilot certificate heretofore marked for iden¬ 
tification as Defendant Bridoux Exhibit 6-A was re¬ 
ceived in evidence.) 

MR. WARNER: (To jury) I will show you this, but 
keep on, because we have quite a few of these (handing 
to jury). 

1467 BY MR. WARNER: 

Q Captain, will you look at this and tell us 
what it is? A This is an advanced diploma for pilot, 
from the U. S. Army. 

Q And tell us what further training you had to un¬ 
dergo. A With this diploma you get the wings of the 
American pilot, and the training is the most advanced 
training in instrument procedures, radio procedures. 
When I say “instrument,” I refer to without visibility. 
Also in formation, takeoffs, landings in formation, night 
flying, gunnery, simulated combat, and all your training. 
And we get a license— 

Q Is that the same type of training the regular Uni¬ 
ted States Army Air Force would have to undergo? A 
Yes; we were incorporated as regular officers. 

Q In the United States? A Yes. 

MR. WARNER: I would like to offer this one, too. 
I believe there are no objections. 

THE COURT: Very well. 

(The advanced pilot certificate heretofore marked for 
identification as Defendant Bridoux Exhibit 6-B was 
received in evidence.) 

1468 (Defendant Bridoux Exhibit 6-B was handed to 
the jury.) 
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BY ME. WARNER: 

Q Now y Captain, those certificates given to yon were 
the certificate and the diploma? A Yes; and besides 
that came the instrument card for instrument flying. 
Also we passed civil air regulations examination. This 
is a little white card. 

MR. WARNER: Will you mark this, too, please? 

(The instrument card was marked for identification as 
Defendant Bridoux Exhibit 6-D.) 

BY MR. WARNER: 

Q Captain, I will show you this. Is that the card 
you were referring to? A Yes, sir; that is the card, 
which certifies you accomplished all the instrument train¬ 
ing, and also the training based on the civil air regula¬ 
tions. 

Q I notice that card is dated April 11th, 1946. A 
That is right. And I received the wings. 

Q That is the expiration date, is it, on that? A Yes, 
the expiration, in 1946. 

Q Was that good for a year? A This is good for a 
year; and every year you renew it. 

Q So you received that April 11, 1945? A I 
1469 received that April 11, 1945, when I accomplished 
the complete training. 

(The instrument card heretofore marked for identifica¬ 
tion as Defendant Bridoux Exhibit 6-D was received in 
evidence.) 

(Defendant Bridoux Exhibit 6-D was handed to the 
jury.) 

BY MR. WARNER: 

Q After that training. Captain, did you continue your 
training in this country? A Yes, sir. I was assigned 
to the Sixth Air Force, in Panama. 

Q And you continued your training with them? A 
Yes. 
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Q I show you that, Captain. Can you identify that? 
A This is a diploma from the Sixth Air Force, trans¬ 
port training. 

Q Can you tell me what additional training you had 
to go through before receiving that diploma? A We 
flew different kind of airplanes, big airplanes for trans¬ 
port purposes. We accomplish all the transport sys¬ 
tem. 

Q And that was while you were flying with the Sixth 
Air Force? A That is right, sir. 

Q Down in the Canal Zone? A With the same train¬ 
ing we make in the training on instrument flying, 
1470 we make for instrument on the big airplanes— 
nights, days. 

Q In other w’ords, in order to get this, you had to 
fly big airplanes. Can you tell us what type of airplanes 
you mean by this? A We were flying C-47s at that 
time. 

Q C-47s? Is that a two-engine or four-engine? A 
Two-engine passenger or carrier. 

MR. WARNER: Is there any objection to this (hand¬ 
ing photograph to counsel) ? 

MR. O’DONOGHUE: I consider that photograph ut¬ 
terly irrelevant. I don’t really care what goes in here; 
but it just seems to me some of this hasn’t any bearing 
and is just a waste of time. 

MR. WARNER: All right, Your Honor. I will with¬ 
draw it if there is objection. 

(The transport training certificate heretofore marked 
for identification as Defendant Bridoux Exhibit 6-C was 
received in evidence.) 

BY MR. WARNER: 

Q After receiving that transport diploma, did you 
continue vour training with the Sixth Air Force? A I 
did continue. 
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MR. WARNER: Let me have this marked, first. That 
will be 6-E? 

1471 (A transition training certificate was marked for 
identification as Defendant Bridoux Exhibit 6-E.) 

THE COURT: Of course we could save time, Mr. 
Warner. Mr. Bress has listed this information in a very 
general w’ay, and if you have these exhibits marked, and 
if there is no objection, merely present them to the jury 
as a group. 

MR. WARNER: That is why I was trying to get 
them to look at them. 

Would you mark these 6-F, G, H and so on? 

(Certificate from Minister of National Defense, La Paz, 
was marked for identification as Defendant Bridoux Ex¬ 
hibit 6-F.) 

(Diploma from Minister of National Defense, La Paz, 
was marked for identification as Defendant Bridoux Ex¬ 
hibit 6-G.) 

(CAA airline flight operation diploma was marked for 
identification as Defendant Bridoux Exhibit 6-H.) 

(CAA airline management diploma was marked for 
identification as Defendant Bridoux Exhibit 6-1.) 

(Four Braniff Airlines certificates were marked for 
identification as Defendant Bridoux Exhibit 6-J.) 

BY MR. WARNER: 

Q Captain, will you tell us when and what 

1472 training you had to undergo before receiving that 
diploma? A I was still in Panama. This is the 

transition training diploma, with the Sixth Air Force. 
This training means, in other words, this is the most ad¬ 
vanced training from the military phase of flying. We 
cover every phase of military flying. This training is 
received by the pilots who go overseas. 

Q The pilots, before they w^ent overseas, got this 
training? A Yes. 
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Q When yon were taking this training, did yon have 
to take any written examinations before receiving these 
diplomas? A Many, many written examinations, and 
oral, too—every phase. 

Q Were there other American pilots in training with 
yon at that time? A Yes, and some English pilots, too. 

Q And did yon all take yonr examinations and have 
yonr graduations at the same time? A No, not at the 
same time. 

Q But yon were all going through the training? A 
Yes; we all finished the same thing. 

(The transition training certificate heretofore marked 
for identification as Defendant Bridoux Exhibit 6-E was 
received in evidence.) 

1473 THE COURT: Can yon gentlemen agree, if two 
of those exhibits go in with reference to the trans¬ 
lation from the Spanish? I know what it means, from 
experience with Latin, and I suspect there are some 
others down at counsel table who know the same thing. 
But you might have a look at it. 

MR. WARNER: Could I have the Captain translate 
it? 

THE COURT: Let the translators at the bar see what 
they can do with it. 

There are just two of them? 

MR. WARNER: That is correct—just two. 

THE COURT: Mr. Bress, have yon seen this? 

MR. BRESS: No; but I think from what I have seen 
of it, our jurors can translate it. 

BY MR. WARNER: 

Q Captain, after yon finished yonr training with the 
Sixth Air Force, I believe yon testified with Mr. Bress 
that yon then went back to Bolivia. Is that correct? A 
Yes. 

Q And what did yon do during yonr stay in Bolivia 
at that time? A I was flying as pilot with the military, 
and I instructed for instrument flying, also. 
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Q And did you receive these certificates while you 
were in Bolivia at that time? A Yes, for commercial 
operation and military operation. 

1474 Q Those are your certificates indicating you 
have a commercial pilot’s license, would that be, 

and a military pilot’s license, in Bolivia? A Both are 
different. One is commercial flying, which covers all the 
commercial phases. It isn’t like in the United States 
where you require more than one. You operate all com¬ 
mercial phases with this. 

Q In other words, this certificate would cover all 
commercial flying? A In every phase. It could be air¬ 
line, passenger, cargo. 

Q And identify for the jury what that is. A And 
this is military license, which would enable you to fly any 
military plane, and also that you are qualified for any 
military operation. 

(The La Paz certificate and diploma heretofore identi¬ 
fied as Defendant Bridoux Exhibits 6-F and 6-G were 
received in evidence.) 

BY MR. WARNER: 

Q Now, Captain, did there come a time later on when 
you again returned to the United States for further 
training? A Yes, sir. 

Q And when was that, and what was your training? 
A That was in 1947, I came for the administrative train¬ 
ing program, airline management. 

1475 Q I show you this certificate. Would you tell 
the Court and Jury what that is for? A That is the 
certificate which certifies that I accomplished the train¬ 
ing, all different phases of management of one airline. 

Q And who issued that certificate to you? A The 
Civil Aeronautics Administration, the Administrator. 

Q Captain, do you recall at all in detail the various 
places you went during this training and the things you 
did? 
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THE COURT: I don’t think we ought to go into that. 

MR. WARNER: All right, Your Honor. 

BY MR. WARNER: 

Q I show you another certificate, Captain. What is 
that for? A This is airline flight operations. In other 
words, we specialized in some sections of the Administra¬ 
tion’s operations which deal with flights. 

Q And who issued that certificate to you? A The 
Civil Aeronautics Administration, and the Administra¬ 
tor. 

Q I see those were issued in 1947 y the latter part of 
1947. After you received those certificates, did you con¬ 
tinue your training here in the United States, or— A 
I went back to Bolivia. 

1476 Q And what did you do back in Bolivia? 

THE COURT: It isn’t material. 

(The CAA diplomas heretofore marked for identifica¬ 
tion as Defendant Bridoux Exhibits 6-H and 6-1 were 
received in evidence.) 

BY MR. WARNER: 

Q Well, Captain, I presume you were connected with 
airlines or flying after you returned to Bolivia? A 
That is right. 

Q Did there come a time after that when you were 
appointed to— 

THE COURT: He has testified he has been connected 
with aviation since he was 17 years old. He is now 33— 

Are you? 

THE WITNESS: Yes, sir. 

THE COURT: For 16 years. All right. 

BY MR. WARNER: 

Q Did there come a time when you were appointed to 
a cabinet post in the Bolivian government? A What do 
you mean by a— 

Q Well, to a high post in the Bolivian government? 
A Yes. 

Q When was that and what was the post? 
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THE COURT: He has already testified to that—Di¬ 
rector of Civil Aviation. Don’t let ns go over, Mr. 

1477 Warner, ground which has already been plodded. 

MR. WARNER: I wanted to bring out what he 
has done and the training he has received. 

THE COURT: No. I told you at the bench I would 
permit you to introduce those certificates and nothing 
else. I don’t want to make this my life’s work. I want 
to make it as brief as I can. 

BY MR. WARNER: 

Q While Director of Civil Aviation in Bolivia, did 
you again have an opportunity to come to this country? 
A Yes. 

Q And when was that? A That was the last trip, 
a week before the accident in 1949. 

This is in 1947. 

Q What were those certificates, Captain? A Getting 
that training in 1947, I was assigned to Braniff Air¬ 
lines, and I accomplished four different phases of train¬ 
ing—two administrative and two technical. One is oper¬ 
ation of the DC-6 transport airplanes, and the other is 
instrument flying, the procedures for instrument flying, 
commonly called “blind” flying; flight operations and air¬ 
line management. 

Q And you received those at the same time or shortly 
after you received those other certificates from 

1478 the Civil Aeronautics Administration ? A Yes. 

(The four Braniff certificates heretofore marked 
for identification as Defendant Bridoux Exhibit 6-J were 
received in evidence.) 

Q In 1949 when you returned to this country were 
you then studying again under the Civil Aeronautics Ad¬ 
ministration? A Yes—the administration of civil avia¬ 
tion. 

Q And were you studying under a grant from the 
United States Government? A Yes. 
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Q And at that time did you have any permission from 
the CAA to fly any airplanes for them? A For them? 

Q Yes—your own plane or one of their planes. A I 
had permission to fly my own plane. 

Q Your own airplane? A Yes. 

Q Did you receive any formal permission from the 
CAA to fly that airplane? A Yes, I did receive it. I 
received a letter authorizing me to operate my airplane. 
They were going to reimburse me for seven cents a mile, 
under this training. 

Q The CAA was going to reimburse you at the rate 
of seven cents a mile. 

THE COURT: I don’t see that this is important at 
all, Mr. Warner, and I will not permit any fur- 

1479 ther interrogation along that line. 

MR. WARNER: All right, sir. That about 
covers it anyway, Your Honor. 

BY MR. WARNER: 

Q Now, Captain, yesterday in response to questions 
asked by Mr. Galiher, I believe it was, you mentioned 
taking an examination for airline transport license? Is 
that correct? A Yes. 

Q When did you take that examination? A That 
was in 1947, when I was under this administrative pro¬ 
gram training. I was learning and I was being advised 
about the airlines licenses issued in the United States. 
And I went, in order to know what was the standard, 
because I requested here the officers to advise me what 
was the more or less standard, which is the highest stand¬ 
ard in the United States for airmen. And I had to go 
to see it perform, and I went. 

Q Did you make any effort to pass the examination 
at that time? A No, sir. In fact, I didn’t do any prep¬ 
aration. This is the highest rating in the United States. 
Anyway, it would require to have some preparation. 

Q Then you went to this examination for the purposes 
of finding out what the contents of such an exami- 

1480 nation might be? A Yes, sir. 
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Q Not with the intention of passing the exami¬ 
nation? A No, sir; no. In fact, it wasn’t useful, be¬ 
cause this is a rating issued for American pilots only, in 
order to operate American airlines in the United States. 
It isn’t for foreign pilots. 

Q The way you understand it, a foreign pilot could 
not receive the airline transport license? A Yes, I un¬ 
derstood that. 

Q You understood that to be the case? A Yes. 

Q Now, Captain, when you were studying with the 
Civil Aeronautics Administration in 1947, or 1949, did 
you ever have occasion to study tower operation? A 
Yes; I have been— 

THE COURT: I don’t see that this is helpful at all. 
Of course, in cross-examination in federal courts you are 
confined to what has been brought out in direct, and this 
is entirely out of scope. I am going to confine counsel 
to the proper category with respect to cross-examination. 

If this becomes material, what you are seeking to elicit 
from the witness now, you may have the opportunity 
when the time comes for him to take the stand in his own 
defense, but not now. 

1481 BY MR. WARNER: 

Q Captain Bridoux, prior to your takeoff on 
November l y 1949, in the few days preceding that, did 
you have occasion to go to the tower? A Yes; I went— 

MR. O’DONOGHUE: I object to that, Your Honor. 
That again exceeds the scope of the direct examination. 
No questions were asked on that. 

MR. WARNER: I believe, may it please the Court, 
that Captain Bridoux was asked by Mr. Bress on his 
examination whether or not he had been to the tower and 
regarding certain instructions that he told someone else 
to make to the tower. 

THE COURT: The testimony, as I recollect it—and I 
don’t like to mention this in front of the jury; but since 
you have precipated it, I will refresh your recollection 
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as it lies in my mind—I think the Captain testified he 
went in the airport with another gentleman, a Mr. Pozo, 
and went in the hangar, and there was some conversation 
there with a Mr. Aubin, from whom the plane was pur¬ 
chased ; and he sent that gentleman to the tower. 

I don’t think it is material, Mr. Warner. 

MR. WARNER: Tour Honor, I believe the Court 
questioned the witness extensively regarding that. 

THE COURT: I questioned him as to why he sent 
another man to the tower instead of going himself, 
1482 on that occasion. 

MR. WARNER: I am trying to bring out his 
exact reason for doing that, Your Honor. 

THE COURT: Then why not ask him that question 
directly? 

BY MR. WARNER: 

Q Captain, on November 1st what was the reason that 
you sent Mr. Aubin to phone the tower, rather than go¬ 
ing to talk to the tower personally yourself? 

MR. O’DONOGHUE: I object, Your Honor, because 
he has just been limited— 

THE COURT: Of course, it is immaterial. He didn’t 
go himself. He sent another man. Why he did it is 
immaterial. 

MR. WARNER: I would like to explain to the 
Court— 

THE COURT: I will exclude it. We are going to get 
along with this trial. I am going to confine you to the 
limitations. If it becomes material, you may bring it 
out then, but not now. 

BY MR. WARNER: 

Q Captain, during your training with the Sixth Air 
Force, did you have occasion to take any courses or 
study recognition of aircraft? A Yes, sir. In every 
course I took under the military system, I got recognition 
course training. 
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Q And you feel you are able to identify the 

1483 types of airplanes that were flying on November 
1, 1949! A Yes, sir. In fact, I was qualified 

under the Army system, the Army Air Force system. 

Q To identify airplanes from the air! 

THE COURT: Now, Mr. Warner, how material is 
this! With reference to Eastern, he said he didn’t see 
it. With reference to the plane that he thought was 
ahead of him with respect ot clearance, his testimony is 
that he couldn’t absolutely identify it. He thought it 
was a Lockheed 60 or a so-called Lodestar, or some 
other type of craft—a Beechcraft. 

The only reason I am interfering at this juncture is 
this: Don’t let us go off on tangents of no importance. 

MR. WARNER: Your Honor, I am trying not to. 

THE COURT: I will exclude the question as asked. 

MR. WARNER: Would you mark these, please. 

THE COURT: You may offer them and mark them 
as exhibits, and they are excluded. 

MR. WARNER: Does Your Honor know what the 
exhibits are! 

THE COURT: I know what your question vras, and 
I assume your exhibits are attached to the question. 

MR. WARNER: Regarding recognition of a Lockheed 
Lodestar and a Beechcraft. 

THE COURT: And they are excluded. And I want 
no more talk about it. 

(Photographs of Lockheed Lodestar and Beechcraft 
were marked for identification as Defendant Bridoux Ex¬ 
hibits 7-A and 7-B respectively.) 

1484 MR. WARNER: May we come to the bench, 
sir! 

THE COURT: No, sir. He has testified he couldn’t 
recognize the type of plane, whether it was a Beechcraft 
or Lockheed. 

MR. WARNER: And all I am trying to show is the 
similarity between the two aircraft. That is all. 



THE COURT: The matter isn’t important at all. 
MR. WARNER: I think it is, Your Honor. 

THE COURT: I think isn’t, and I will have no 
more talk from counsel about it. You govern yourself 
accordingly. If I am in error, it is on the record. 

BY MR. WARNER: 

Q Captain, Bridoux, in answer to a question by Mr. 
O’Donoghue yesterday, you testified that you didn’t circle 
the tow r er exactly twice. Would you tell us what you 
meant by the use of the words “exactly twice”? A Be¬ 
cause “exactly twice” means to make two times 360 de¬ 
grees, in degrees, in the terms, which we make 720. Talk¬ 
ing about the precision and the degrees, it wasn’t com¬ 
plete two times. 

Q Could you show us by the use of that map beside 
you exactly what you mean? A Yes. (At the map:) 
I came in this direction, and I started to circle here. 
And to complete two times would put me in this direc¬ 
tion, too. 

1485 I came here, and I circled, once; and I came 
this other direction, which did not complete two 

turns. 

Q I see. Thank you, Captain. 

(The witness returned to the stand.) 

BY MR. WARNER: 

Q Captain, you were further questioned yesterday at 
some length regarding the button that you used in order 
to transmit from the P-38. A Yes. 

Q Now, Captain, in order to receive a message on 
your radio, is it necessary that you depress that button? 
A No, sir; at no time it wasn’t. 

Q Was your radio so fixed, and was it so fixed on that 
day, so that you could receive all incoming transmissions 
without depressing any button or touching anything? A 
That is right. 
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MR O’DONOGHUE: I object to that question. I 
don’t know what he means by “all incoming transmis¬ 
sions.” 

THE COURT: Yon may answer. 

MR. WARNER: Of course I meant—excuse me. 

THE COURT: He may answer it. 

MR. WARNER: I meant on his frequency, Your 
Honor, of course. 

BY MR. WARNER: 

Q In order to transmit, is it necessary that you 

1486 touch that button? A Yes, in order to transmit, 
yes. 

Q Is there any other use that button might have, be¬ 
sides depressing to transmit? A No. 

Q You were questioned yesterday regarding other 
buttons on the stick or the wheel of your P-38. A Yes. 

Q And those buttons were used for firing the guns? 
Is that correct? A Yes. 

Q In relation to the radio button, can you tell me ex¬ 
actly where the gun buttons are? A Where the buttons 
are at the top of the wheel, they have some of the but¬ 
tons on both sides, to release the bomb or for the guns. 

Q Where is your radio button located? A The radio 
button is in another position, different 'sition. 

Q "Would they be as much as six inches apart, or two 
inches apart, or how far? A Well, I don’t know. 

Q Are they three inches apart? A Three or four 
inches. I don’t know exactly. 

Q Are the buttons approximately the same size? 

1487 A No. 

Q Which one is larger, and which one is smaller? A 
It is larger, the button on the transmitter. 

Q Captain would it be possible for you to mistake 
the gun button for the radio button ? A No, sir. 

MR. O’DONOGHUE: I object to that. 

THE COURT: Of course, that calls for a conclusion 
as to fallibility or infallibility, doesn’t it? 


MR. WARNER: Yes, sir. 

THE COURT: In other words, yon ask if it is pos¬ 
sible to mistake such and such a thing. 

MR. WARNER: Your Honor, I am willing to strike 
the question. 

THE COURT: And as a human being, it certainly is 
possible. All right; excluded. 

BY MR. WARNER: 

Q Captain, you were asked yesterday, by Mr. O’Don- 
oghue, I believe, about the safety measures that you 
observed or took when you noticed you had engine 
trouble. And one of the things yon testified to was re¬ 
garding altitude; that you climbed to the altitude of 
3500 feet. And then subsequent to that time, you circled 
the field again, I believe, and reduced altitude? A Yes, 
sir. 

1488 Q And then after reducing altitude, you flew 
away from the field. I want you to tell the Court 
and the jury exactly why you flew away from the field. 

MR. GALIHER: I submit, Your Honor, the question 
of w’hv he did something is not material. The question 
is what he did, and I therefore object to it. 

MR. WARNER: Well, Your Honor, he was question¬ 
ed very extensively about the use of certain safety pre¬ 
cautions, and so forth. 

THE COURT: Mr. Warner, he may only testify as 
to what he did. If there is a reason fo-:* what he did, 
and it is material, certainly he may be interrogated with 
respect to that. I am assuming—I am assuming—that 
you are aware of the fact that there is a reason that is 
material. If you are aware of that and the question is 
framed for that purpose, he mav answer it. All right. 
BY MR. WARNER: 

Q Captain, did you have a reason for flying away 
from the field after you completed your second circle? 
A Because I had to follow the pattern, the traffic pat¬ 
tern. 
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Q Then your reason for flying away from the field 
was because— 

THE COURT: N ow, now. He has given his answer. 
I don’t want to be captious—don’t misunderstand 

1489 me—but I don’t want counsel to repeat the wit¬ 
ness’ answer. He has answered the question. 

AIR. WARNER: Fine. 

BY AIR. WARNER: 

Q Captain Bridoux, yesterday you vrere further ques¬ 
tioned regarding the airworthiness certificate for this 
P-38. AVould you tell the Court and jury what an air¬ 
worthiness certificate is? A Well, briefly, the airworthi¬ 
ness certificate is a certificate which certifies that the air¬ 
plane is able to fly safely. 

Q Is some inspection of an airplane made before such 
a certificate is given? A Yes, sir. 

Q And, if you know, tell us who makes such an in¬ 
spection? A It would have to be one—I believe they 
call—designee, or one mechanic, which is appointed or 
authorized by the Civil Aeronautics Administration. 

Q Now, on November 1st, 1949, this P-38 was owned 
by Bolivia? Is that correct? A Yes, sir. 

Q Now, since it was the property of the Bolivian 
Government, was it necessary that this plane have an air¬ 
worthiness certificate? A You mean a United 

1490 States airworthiness certificate? 

Q Yes, sir. A No, sir. 

Q And what is the reason for that? A Because the 
airplane is Bolivian. 

AIR. O’DONOGHUE: I object and move that these 
questions and answers be stricken, -which call for conclu¬ 
sions of law. 

THE COURT: I think the objection is well taken, 
Air. AVamer. If the matter of the airworthiness of the 
plane becomes material, certainly this witness can’t test¬ 
ify as to what is required to secure a certificate of air¬ 
worthiness from the proper authorities, and certainly 
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he cannot testify as to whether or not, because of the 
fact that the plane was a Bolivian plane, as a conse¬ 
quence and as a matter of law it did not require a cer¬ 
tificate of airworthiness. 

MR. WARNER: Your Honor, I believe the witness 
testified he was Director General of Civil Aeronautics. 

THE COURT: He may have been Director General 
of Civil Aeronautics of Bolivia, but he wasn’t a member 
of the Civil Aeronautics Board of the United States. If 
that becomes material, then we 'will bring someone from 
the Civil Aeronautics. 

MR. WARNER: Your Honor, I agree it is not ma¬ 
terial; but it was brought out on the cross-examination 
yesterday and I believe I am entitled to clarify it. 
1491 THE COURT: You are going a step further. 

You are seeking to qualify this witness as a legal 
expert in a field in which he is not competent. I will 
exclude it. I want to be absolutely certain he gets his 
day in court, and everybody does. This man is a 
stranger here and a stranger to our customs and our 
ways. But still at the same time the responsibility of 
seeing that the trial functions in an orthodox manner is 
mine. I will exclude it. 

BY MR. WARNER: 

Q Captain Bridoux, when you made your tests of the 
P-38 before takeoff on November 1, 1949, were you satis¬ 
fied at that time that the plane was in good condition? 
A Yes; it was in good condition. 

Q Did you make extensive and careful checks of the 
airplane? A Yes, sir—extensive checks. 

Q In the period of time immediately preceding the 
accident, had you requested that certain repairs be made 
to the airplane? A Will you repeat that question? 

Q The week or two preceding your flight on November 
1st, had you requested that certain repairs be made to 
the P-38? A That certain repairs—before, you mean? 

Q Yes. A Yes, I did request some before. 
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1492 I did not quite understand the question. 

Q You have answered the question. 

You have required or requested that someone make 
repair of the aircraft. A That is right, before this 
flight, in order to have the airplane in very good condi¬ 
tion. 

Q And you had seen that those repairs were made? 
A Yes. 

Q And you checked the plane over carefully before 
you took it over? A Yes, many times. 

Q Now, Captain, yesterday you testified regarding 
the speed indicator on the P-38, and I wonder if you 
could show me on the model of the P-38—could you show 
me where the speed indicator is located on the airplane? 
A I understand you are not referring to the instrument, 
of course. 

Q Well, you tell us about it. A Here below the wing 
is a tube. The impact pressure of the air into this tube 
comes through a line to the instrument. That is the 
way we get the indicated speed of the aircraft. This is 
at the left wing below, more or less here, some place. 
You can see some of that in the photograph—the left 
wing. 

1493 (Being handed a photograph:) Here it is, sir. 

THE COURT: For the record, what exhibit is 

that? 

MR. WARNER: That is Bridoux Exhibit No. 2, 
photograph of the P-38. 

BY MR. WARNER: 

Q Could you show the Court that, too, that you are 
referring to? You mean it is the rush of the air through 
that tube that indicates the speed? A Yes, the pres¬ 
sure of the air in the tube. 

(The photograph was handed to the jury.) 

BY MR. WARNER: 

Q I believe you testified yesterday that that tube was 
in some manner damaged? 
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MR. GALIHER: I object to that I don’t believe 
there is any such testimony. 

BY MR. WARNER: 

Q Captain, was that tube in any way damaged in the 
accident? A I believe I referred yesterday, that the 
left propeller went off. In other words, the blades of 
the propeller flew off, on this side, and strike some part 
of the wing. I felt that strike. Probably that cut the 
line or tube which comes here, and the indicator stuck at 
300 miles an hour—in other words, jogged a little bit 
and stuck. 

1494 MR. GALIHER: I object, Your Honor, and ask 
that the testimony go out, as speculative. 

THE COURT: I think the objection is well taken. 

MR. WARNER: Your Honor he testified yesterday 
as to this propeller coming off, as he has here, and that 
that somehow damaged the indicator. I didn’t think that 
was brought out clearly, and I endeavored to bring it 
out clearly here on my examination. I submit it is 
proper. 

MR. GALIHER: I submit there is no testimony with 
reference to the indicator or speedometer being damaged. 

THE COURT: There is no testimony at all with 
reference to it, and his testimony now is in the realm of 
conjecture. He suspects it may have been so. There 
has been no testimony on direct with reference to any¬ 
thing wrong, at any time, with the speedometer, or speed 
indicator, whatever it is called. However, let it stand. 

MR. WARNER: Thank you, Your Honor. 

BY MR. WARNER: 

Q Now, when in your flight did this propeller come 
off? At what time? A After the impact, I said the 
airplane was raised up and almost rolled upside down, 
and in that position became vertical, and going vertical, 
and going vertical, came out the propeller. As soon as 
I put a little power, the blades flew off, striking the 


wing. Therefore I had to apply power to the other 

1495 engine, in order to recover or to pull out of this 
vertical dive, turning to the right. At that time 

was when the blades went off, striking the part of the 
airplane, the wing. 

Q And was it after that time that you noticed your 
gauge? A Yes, sir. At that time, after the blades of 
the propeller flew off and strike the wing, I said, jogged 
the air speed indicator and stuck at 300 miles an hour, 
more or less, indicated speed. 

Q It jumped and stuck there? A And stuck at that 
indication. 

Q Now, Captain, to direct your attention back to the 
first statement you made in the hospital, on November 1, 
1949; and then later on on November 8, 1949, you made 
another statement to the members of the investigating 
committee that were there. 

At the time of both statements, could you tell us the 
condition of vour jaw and your ability to speak? 

THE COURT: Of course, we went into that yester¬ 
day. I can’t permit examination with reference to such 
detail, because it is not material at all. 

BY MR. WARNER: 

Q Captain, on November 8th, when Mr. Potter was 
conducting your examination, shortly after I read 

1496 you a certain portion of this yesterday, do you re¬ 
call him going on to ask you these questions?— 

page 5— 

“Do you remember whether you told the tower any¬ 
thing at that time about the trouble you were having with 
the engine?” 

MR. O’DONOGHTTE: I believe this is the November 
1 questioning. 

MR. BRESS: This is quoted from the November 1 
questioning. 
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BY MR. WARNER: 

Q This is a quotation from the November 1 state¬ 
ment, as read to Captain Bridoux at his request on No¬ 
vember 8. | 

MR. O’DONOGHUE: It should be made clear that 
the answers given are the answers given on November 1. 
BY MR. WARNER: 

Q Excuse me. Everything I am reading here is a 
quotation from Captain Bridoux on the 1st, and read 
back to him on the 8th. If that is not the case, I will so 
indicate to you. Mr. Potter is reading back his ques¬ 
tions he asked you on the 1st— 

“Question: Do you remember whether you told the 
tower anything at that time about the trouble you were 
having with the engine?” 

And you answered: 

“I am going to land on runway No. 3. I am 
1497 having a little trouble with the right engine. They 
answered me—called me by Bolivian number. I 
didn’t see anything. I couldn’t get any power. I couldn’t 
get any more—” 

And then on the 8th you interrupted and said “That is 
not right.” 

And Mr. Potter said: 

“We took this very shortly after the accident.” 

And you said on the 8th: 

“Perhaps they did not understand me.” 

He said: 

“I will go on here.” 

And then he continued reading your prior statement. 

MR. O’DONOGHUE: I object to this, Your Honor. 
It seems to me the only purpose for which a prior state¬ 
ment can be referred to is for purposes of impeachment. 
And if that is the purpose, I think it should be made 
clear. 

MR. BRESS: I would like to get in at this point, 
that this is the very point on the cross-examination where 
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I tried to break in at that time to point out that they 
were not reading fully the subject-matter that they were 
interrogating about. And the position then taken was 
that I would have an opportunity or someone else would 
have an opportunity later on. This is that opportunity. 

THE COURT: I don’t know whether it is or 

1498 not. 

MR. BRESS: If Mr. Warner doesn’t cover this 
part of it, I will. 

THE COURT: I object to your characterization of 
the time as “the opportunity.” That is all. 

MR. BRESS: Well, in substance, Your Honor, you 
agree this is the opportunity to fully cover it. 

THE COURT: It isn’t your opportunity. 

MR. BRESS: Not mine at this time. 

THE COURT: All right. 

MR. WARNER: May I proceed, Your Honor? 

THE COURT: Very well. 

BY MR. WARNER: 

Q Then continuing to read the statement of Novem¬ 
ber 1, apparently a continuation of your answer— 

“I tried to read the weather. I leveled off— you know 
this altitude. I was in the water a lot. I tried to swim, 
but I couldn’t any more. It was very cold water, very 
cold. I went over on my back and tried to stay as much 
as possible, but I don’t remember any more.” 

Then Mr. Potter said: 

“Then we asked you just one other question.” 

And the question was: 

“Did the tower tell you about a C-45 twin-engine 
Beechcraft or did they tell you about a DC-4 or 

1499 54-4 engine airplane? 

“Answer: The tower didn’t say anything. The 
tower told me to land on Runway No. 3.” 

MR. O’DONOGHUE: I don’t think you are reading 
correctly. 
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MR. AHERNE: Would you read that last statement 
again, please, sir? 

MR. WARNER: Starting with his answer?— 

“The tower didn’t say anything. The tower told me 
1o land on Runway No. 3.” 

MR. BRESS: And this is still quoting from Novem¬ 
ber 1? 

MR. WARNER: Yes, sir. 

MR. GALIHER: This says “Runway 2.” 

MR. WARNER: And mine is corrected. 

MR. GALIHER: We submit if he is going to read 
this, he should read it the way it appears. 

MR. WARNER: All right; I will read it “No. 2.” 
BY MR. WARNER : 

Q And then Mr. Potter, apparently no longer quot¬ 
ing, says: 

“I guess we can clear that all up now.” 

Captain Bridoux answered: 

“You can ask all those questions over. It would be 
better. There doesn’t seem to be relation between the 
questions and the answers.” 

1500 Do you recall them reading that to you, Cap¬ 
tain? A I recall it was very hard to understand, 
and really I didn’t recall what happened that day. I was 
very sick. 

Q And by your answer here, it didn’t seem to indi¬ 
cate it was too clear, and you wanted them to repeat it? 
Is that correct? A That is right. 

Q Now, Captain, following these statements of No¬ 
vember 1 and November 8, you testified yesterday that 
you submitted a more detailed explanation in January 
some time. Is that correct? A Yes. 

Q I show you this, Captain. Can you identify that? 
A This is a diagram which goes with that statement, of 
November 8. 

Q Is that the original? A It is a photostatic of the 
original. 


(The photostatic copy of diagram was marked for iden¬ 
tification as Defendant Bridoux Exhibit No. 8.) 

MR. WARNER: I would like to offer this diagram 
and submit it with that statement. 

THE COURT: There is no indication yet, as far as 
the record is concerned, what statement counsel is re¬ 
ferring to and the date thereof. 

1501 MR. WARNER: It is a statement that the Cap¬ 
tain testified he submitted in January to clarify 

his prior statement. 

THE COURT: You mean in January, 1950? 

MR. WARNER: In January, 1950, to clarify his 
statements of November 1 and November 8. 

THE COURT: Is the statement here in writing? 

MR. WARNER: Yes. 

THE COURT: I think if the diagram goes in, the 
statement should go in, also, because the statement is the 
most important matter, and the diagram is an integral 
part of the statement. 

MR. WARNER: I would be delighted, Your Honor. 
THE COURT: What is that? 

MR. O’DONOGHUE: Of course, I object to its admis¬ 
sion. 

THE COURT: If the diagram is going in, the state¬ 
ment should go in, because the diagram is merely the 
appendix. It is the tail that wags the dog. 

MR. O’DONOGHUE: That is true. But I have al¬ 
ready indicated to him that I object to both the diagram 
and the statement. 

THE COURT: I haven’t seen the statement yet; so I 
can’t rule on it until I see it. 

Do you object, Mr. Bress? 

MR. BRESS: I don’t object to the diagram, and I 
don’t believe I object to the statement. 

1502 THE COURT: Have you seen it? 

MR. BRESS: I have a photostatic copy of it, 
obtained from the CAB. It is part of the CAB record. 
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THE COURT: Mr. Galiher? 

MR. GALIHER: I object, Your Honor. 

MR. WARNER: The original of the diagram is there, 
Your Honor. (The statement was handed up.) 

THE COURT: I will exclude it. This is merely a 
reiteration of his testimony, as has been elicited up to 
now. The diagram is also excluded. 

BY MR. WARNER: 

Q Captain, you have testified on direct examination 
as to the path of your flight on this chart. I would like 
to have you come down now and put a mark on the chart 
of your flight from a point at the southern extremity of 
this chart, on in until you made your turns. 

Make a pencil line, as to your flight as you best recall 
it. A The whole flight? 

Q No. Suppose you just tell the jury again what 
your flight was, and then pick it up on your final ap¬ 
proach. 

MR. O’DONOGHUE: I object to that. 

THE COURT: We can’t do that, Mr. Warner. You 
can’t go over what the witness has said in direct exam¬ 
ination, because he is giving his testimony twice. 
1503 MR. WARNER: Your Honor, I am trying— 

THE COURT: You have asked him to go over 
what he said in direct examination with reference to his 
flight. That means his testimony is getting before the 
jury twice. This is cross-examination and you may not 
do that. 

MR. WARNER: Your Honor, I am asking him only 
to put the mark— 

THE COURT: To put the mark where, in relation 
to what? 

MR. WARNER: His final approach. 

THE COURT: That is different. 

MR. WARNER: A mark showing his final approach. 

THE COURT: All right. 
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ME. WARNER: As much of it as he can, due to the 
limits of that map. 

THE COURT: You are asking him to indicate on the 
map where he began his final approach? Is that it? 

MR. WARNER: If he can, and continue his final 
approach on that map. 

THE COURT: In other words, to indicate where his 
final approach began, and its continuance. 

MR. WARNER: Yes. 

THE COURT: All right. 

MR. O’DONOGHUE: Your Honor, I believe his test¬ 
imony is he can’t possibly show where he began his final 
approach. 

THE COURT: That is for him to determine. 
1504 If his testimony is he can’t do it, he won’t be able 
to do it on the map, then. 

MR. O’DONOGHUE: What I mean to say, he has 
already testified to that, that he was some three miles 
south of the end of that map, when he turned into final 
approach. So that is not on the map, and that is the 
reason I object, because it would seem to me clearly im¬ 
possible from his previous testimony for him to do it. 

MR. WARNER: What I am asking him to do is 
pick up his final approach at the southern extremity of 
that map, and continue it.—that is all—if he can. 

THE COURT: If he can do it at the end of the map. 
BY MR. WARNER: 

Q Do you understand what we want, now, Captain? 
A That wouldn’t be the proper map. 

Q Do it as best you can on that map. 

MR. O’DONOGHUE: He says it isn’t a proper map 
and he can’t do it. 

THE COURT: Obviously if it isn’t a proper map, 
he can’t do it, can he? 

BY MR. WARNER: 

Q All right, Captain. 
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MR. AHERNE: What was the answer to that ques¬ 
tion? 

THE COURT: He says he can’t do it, because it isn’t 
a proper map. 

1505 MR. BRESS: And not enough. 

THE COURT: Then it isn’t proper for his pur¬ 
poses, is it? 

BY MR. WARNER: 

Q Now, Captain, you were asked yesterday, either by 
Mr. Galiher or Mr. O’Donoghue, whether you could see 
the George Washington Memorial, and you testified, I 
believe, you did not see the George Washington Me¬ 
morial. 

Did you so testify because you have no recollection of 
seeing it, or because you could not see it? 

THE COURT: He said he didn’t see it. 

MR. WARNER: He didn’t see it, and I am trying 
to find out why he so testified. 

THE COURT: You can’t ask him why he so testified, 
because his testimony is he didn’t see it. If you want to 
ask him why he didn’t see it, and he has any recollection 
with respect to that, he may answer. 

BY MR. WARNER: 

Q Will you answer the question as His Honor has 
put it? A Because I don’t remember if I see it. That 
is all. 

Q You have no recollection of seeing it? A I have 
no recollection of seeing it. 

Q Now, Captain, yesterday when the tower advised 
you that you were No. 2 to land, did you have any rea¬ 
son at that time to call and ask who was No. 1 to 

1506 land? A There was no reason to call the tower. 

Q What was there about the Lockheed Lodestar you 

saw, or the Beechcraft, that made you believe it was go¬ 
ing to land? A Because I saw it on final approach, 
and flying at a low altitude—many of the details that 
mean to the pilot to believe that the airplane is going to 
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land, because we know when an airplane is going to land. 

Q Was that plane that you saw about to land the 
same plane you saw taxiing when you w’ere on your base 
leg? A I believe so, sir. I believe so. 

Q Captain, when you were starting in on your final 
approach, and you had your radio communication with 
the tower, did they advise you at that time that there was 
any other traffic? A I haven’t been advised of any 
other traffic. 

MR. O’DONOGHUE: We are just going over the 
same thing again, Your Honor, it seems to me. I don’t 
understand its purpose. 

THE COURT: Well, he has answered it. 

BY MR. WARNER: 

Q Now, Captain, if the tower at that time had ad¬ 
vised you that there was any other traffic— 

THE COURT: Of course, that is argumenta- 
1507 tive and supposititious and improper, and it is 
excluded. 

MR. WARNER: I will withdraw it. 

BY MR. WARNER: 

Q Captain, when you were coming in on your final 
approach, did you have any reason to believe that a plane 
would be making a roundhouse turn below you when 
you were approaching runway 3? 

THE COURT: That question is excluded, for obvious 
reasons. 

MR. WARNER: I have no further questions. 

THE COURT: Very well. Is there redirect? 

MR. BRESS: I have just a few questions. 

THE COURT: Is there recross? 

MR. O’DONOGHUE: Yes, Your Honor; I do have 
some. Shall I wait until after redirect, I suppose? 

THE COURT: I think that would probably be better. 
Mr. O’Donoghue’s recross will wait until after your re¬ 
direct. 

MR. BRESS: Yes. 




609 A 


THE COURT: All right. 

MR. BRESS: Do you want me to begin it now, Your 
Honor? 

THE COURT: Well, I suppose you might just as well 
take advantage of the three minutes. 

Will you step down, Captain, please. 

Those in the courtroom remain seated until the jury 
leaves the room, and with the usual caution. 

(Following brief recess:) 

• • • # 

1511 Redirect Examination 
BY MR. BRESS: 

Q Captain, as I understand it, after you saw this 
Lockheed or Beachcraft approaching on its final for land¬ 
ing, you saw that plane when you were on your base? 

It was then after you turned from base on to final 
that you then called the tower again; is that correct, and 
stated that you were on final, and then received the re¬ 
sponse at that time that you were cleared to land? A 
That is right, sir. 

Q Is that correct? A Yes. 

Q As I understand it, it was then—there was no oc¬ 
casion at that time for you to have any conversation with 
the tower as to who was No. 1 plane, which you had 
been told about sometime before: is that correct? A 
Yes, that is correct. 

Q When you reported that you were on final at that 
time, do I understand that you were four or five miles 
south of the field? A No, sir, I was closer; I believe 
a little closer, because I called to the tower right after 
my turn. 

Q The point I wanted to get at, right after your turn 
from base headed east? A That is correct. 

1512 Q To your left to head north, at that point 
you were—I had three figures I wanted to get 

clear, which is correct. At that time when you turned 
just before you made the last radio contact with the 
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tower, were you four, five or six miles from the tower, 
your best estimate? A It would be four miles, some¬ 
thing like that. I don’t know the exact miles. 

Q From that time on, do I understand, when you 
turned on to base until the time you had that collision, 
was a little less than two minutes; is that correct? A 
Yes, or a little more than one. I don’t know exactly. 

Q Now, you have stated a few minutes ago, and it 
is clear in our minds, that you could not on this map, it 
wasn’t a proper map, draw your final. 

Is that because this map doesn’t go far enough south? 
A That is correct. 

Q But you took your finger and you did like this 
(indicating), and is that motion you have made begin¬ 
ning down here, the S-turn that has been referred to be¬ 
fore in this case? A Yes, sir, that is it. 

Q Is that S-turn the established normal way for the 
approach for landing on Runway 3? A Yes. It is 
prescribed, the traffic pattern. 

1513 MR. GALIHER: I object to that and move it 
go out. 

THE COURT: Of course, that may go out because of 
other reasons long ago stated. 

MR. BRESS: But in the event— 

THE COURT: Yes; that is right. 

BY MR. BRESS: 

Q Were you at any time on your downwind, your 
base, or your final, told by the tower that there was a 
DC-4 in traffic or any other plane in traffic? A Nothing 
lias been mentioned. 

MR. O’DONOGHUE: I object to that for this reason. 
It seems to be perfectly proper to prove by a party by 
cross-examination his negligence, but I don’t think that 
you can attempt to cross-examine a party on a matter 
that has nothing to do with his negligence, in fact, would 
tend to show he wasn’t negligent, to prove the negli¬ 
gence of somebody else. 
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As far as this is concerned, it seems to me that he is 
just as any other witness and may not be led. 

MR. BRESS: I disagree with Mr. O’Donoghue in 
principle and in purpose of the examination. The pur¬ 
pose of the examination is to arrive at the true facts. 

THE COURT: Very well. 

MR. BRESS: Was there a question pending? 

THE WITNESS: I did answer the question. 

BY MR. BRESS: 

.1514 Q Now, where a plane is approaching a field 
and is in radio contact with the tower and is told 
that a P-38 or any other plane is in traffic, what does 
that mean to an experienced pilot, that it is in traffic? A 
To look for that airplane; be careful with that airplane. 

Q Captain Bridoux, as you were approaching from 
the south going north and making your S-turn would a 
plane headed east at a slightly higher altitude than your 
plane, and that plane being a DC-4, would that plane be 
able to clearly see you? 

MR. GAITHER: I object to that. 

THE COURT: Obviously, he cannot answer that. 

THE WITNESS: Yes, sir. 

THE COURT: He has no experience with a DC-4. 

MR. BRESS: I inadvertently forgot to ask that. I 
think I asked him that previously. This is not a question 
in the case but in the deposition. 

BY MR. BRESS: 

Q You have had experience in flying a DC-4? A Yes, 
sir. 

Q And you know the visibility of the DC-4? A Yes. 

Q Tf tills DC-4 is headed in a generally easterly di¬ 
rection, across these tracks (indicating), would 
1515 such plane be able to see you come in your S-turn 
from the south? 

MR. GALIHER: T object. 

THE COURT: The objection is sustained. That is 
for the jury. 
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BY MR. BRESS: 

Q Now, Captain, there is just one other question. 

May I have the models, please? 

Captain, you have testified a few days ago, almost a 
week ago now, that when the impact occurred, you felt 
your plane pushed up? A That is right, sir. 

Q Did the nose of your plane or the cockpit of your 
plane ever come in contact with the top of the DC-4? 

MR. GALIHER: I object to that. There is no way of 
knowing that from his position. 

MR. BRESS: Who would know it better? 

THE COURT: Now, gentlemen. My recollection is 
that his testimony with reference to the circumstances and 
character of the impact is that he has no recollection. He 
answered that. 

BY MR. BRESS: 

Q The force pushed you and turned your plane over; 
is that correct? A Yes. 

Q Will you illustrate here by taking this plane, 
1516 how you were forced, what part of your plane was 
pushed up, and how your plane turned over? I 
don’t thin kwe have asked that yet. 

THE COURT: We have been over that. 

MR. BRESS: I don’t think we know the direction it 
was pushed, and it is very important. 

THE COURT: We have been over that, Mr. Bress. 

MR. WARNER: Not with the models. 

THE COURT: We have been over it, model or no 
model. We have been over it. 

MR. BRESS: T don’t want to go over it if you are 
satisfied on it. 

I think that is all. I have no further questions. 

THE COURT: Any recross-examination? 

MR. O’DONOGHUE: Yes, Your Honor. 

THE COURT: I understand vou had some. 

MR. O’DONOGHUE: Yes, we have. 


R ecross-Exammation 


BY MR. O’DONOGHUE: 

Q Captain Bridoux, when yon are in communication 
with the airport and told you are No. 2 to land, you don’t 
understand that is a clearance to land, do you? A I did 
understand it because they cleared me for landing. In 
fact, I requested landing instructions and traffic instruc¬ 
tions. 

1517 Q Isn’t it true that sometimes you are told that 
you are No. 3 or No. 4 or have been as much as 

No. 5 to land? A Yes; when you are outside of traffic. 

Q And then when you got into the traffic area, you are 
told you are in that position for landing; isn’t that true? 
A You are told before to get in the traffic pattern. You 
are told. 

Q But that is not clearance to land, is it? A If they 
mention it specifically, that is clearance for traffic, but I 
requested landing clearance, and they answered. They 
gave me landing clearance. 

Q Now, if you are told you are No. 3, 4, or 5, to land, 
you always check to find out when you are actually No. 1 
to land before you land; isn’t that true? A It is not. 

MR. BRESS: I object. There is no evidence on that. 
It is a hypothetical question. 

THE COURT: I am assuming counsel is asking what 
the import of the message was when you cleared No. 2 
to land. 

MR. O’DONOGHUE: I am. 

THE COURT: You may interrogate. 

BY MR. O’DONOGHUE: 

Q If you are told you are No., some number, other 
than No. 1 to land, it is up to you to check with the 

1518 tower after that to find out when you become No. 
1; isn’t that true? A If they tell you to check on 

a certain place. If not, you just go and land. 
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0 If they don't tell you that, you consider it is up 
to you to figure out who is No. 1, 2, or 3, ahead of you 
to land? A I understand, sir, if there is no report! 
about that, the airplane is to finish his landing. There is 
no danger around. 

Q And if you were told you were No. 4 to land, you 
would find that it wasn’t necessary to check again with 
the tower, but only look to see that three airplanes landed 
ahead of you? A That is another thing, sir. If you are 
told three airplanes ahead of you, it takes time, but one» 
airplane ahead of you does not require time. Do you 
understand? , ,j 

It is another thing if you are No. 5 to land; you expect 
to have four ahead of you. 

Q Well, you don’t kno"w when you are given a message 
like that where No. 1 to land is, do you? A I don’t quite 
understand that, sir. 

Q If you were told you were No. 2 to land, you can’t' 
tell where No. 1 is? He may be on his downwind leg, 
might he not ? A It might be but in that case they 
1519 report, but if the airplane is close to land, it 
doesn’t make any trouble with your pattern, and 
they don’t say anything. 

Q If you had been told before that you were No. 2, or 
3, or 4, to land at the airport— A Yes, sir. 

Q —do you find it necessary in those circumstances 
to check again to find out when you finally become No. 1 
to land? A Yes, sir, because they tell me to check on 
a specific point or certain point of the traffic pattern. 

Q Isn’t the fact of the matter that they told you that 
at this time? A No, sir. 

Q On this occasion? A No, sir; positively not. 

Q Now, Captain, you have been asked about the testi¬ 
mony you gave at the CAB on November 1st and No¬ 
vember 8th, and I have asked you particularly about No¬ 
vember 8th. 
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When did you first have occasion to read over your 
transcript? A I believe when I was out of the hos¬ 
pital, sir. 

Q Do you remember what date that was, sir? A I 
don’t recall that. I don’t recall. At least, I could not 
say. 

Q When did you get out of the hospital? A 

1520 The last days of the year. 

Q The last day of the year? A No, some of 
the last days. 

Q Around Christmastime? A That is correct. 

Q And about that time you had opportunity to read 
over this transcript? A Yes, but the doctors don’t allow 
me to read because when I read a few minutes, I had 
terrific headaches. I could not. 

Q When was the first time you did read it over in 
detail? A I don’t recall, sir. 

Q And carefully? A I don’t recall. That was be¬ 
fore 1 write that statement which I submitted to the 
board. 

Q Before you wrote the statement? A Yes. 

Q Was it before January 11, 1950? A Before the 
date of that statement. 

Q Was it before January 11, 1950? A I believe the 
statement is January Sth, isn’t it? 

Q Do you remember writing a letter to the Director 
of the Bureau of Safety Investigation of the Civil Aero¬ 
nautics Board under date of January 11, 1950? A 

1521 T remember that w’as one letter written by my 
lawyer. 

Q And did you tell him that you had finally had an 
opportunity to study the deposition which was given? A 
Yes. 

Q And that you suggested that certain changes and 
corrections to be made by you in the transcript? A Yes; 
from the stenographic point. 
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Q And you gave a long list of what they were? A 
Yes. 

Q And certain changes that you suggested to be made 
from the stenographic point of view, and you said: I have 
tried to coniine my corrections to stenographic errors and 
to avoid any changes in or additions to the substance of 
my testimony? A Yes. 

Q You didn’t in fact make any changes in the sub¬ 
stance of your testimony given on November 8th, did you? 
A I don’t remember very well. To keep as is, beside 
the stenographic errors, that is the meaning of that letter, 
which has been written by me later, and I signed now. 

Q That was after you had made a study of the de¬ 
position ? A After I read it; yes. 

Q Now, you didn’t find it necessary to make 
1522 any changes at that time as to your testimony about 
having flown, turned to the left, after leaving the 
airport, and flying straight ahead until you had attained 
an altitude of 3500 feet? 

MR. BRESS: I object. The witness stated it was con¬ 
fined to the stenographic point, and I submit the state¬ 
ment he asked does not. 

THE COURT: He may answer. 

BY MR. O’DONOGHUE: 

Q Isn’t it a fact you found no necessity to make that 
change? A It was necessary, sir. I find out that they 
could not understand me, or something was wrong, some¬ 
thing was omitted. I think it was many. 

Q And you made.those corrections in this letter of Jan¬ 
uary 11th? A No, sir. This letter was in relation to 
stenographic, not in relation to the many. I wrote an¬ 
other statement later on. 

Q In other words, you indicated all the corrections 
that varied from what you had actually said at the hear¬ 
ing: is that true? A I don’t understand you. 

Q Did you make all the corrections that the stenog¬ 
rapher may have made in taking down your words? A 
Are you referring to the letter or to my statement? 
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1523 Q I am referring to this letter of January 11th, 
A That letter has been written by my lawyer. Do 

you understand? 

Q But you made corrections that you submitted to your 
lawyer; isn’t that true? A I don’t recall, sir. In fact,— 

Q You signed the letter, did you not? A Yes, I did. 

Q You signed the letter? A Yes. 

Q Now, what I am asking you is this: You made 
every change that you thought was necessary to correct 
any error made by the stenographer in taking down your 
words at that time; is that correct? A Not every cor¬ 
rection, sir. 

Q What is that? A Not every correction. In rela¬ 
tion with the meaning, I didn’t do any corrections. 

Q With what? 

MR. BRESS: Meaning. 

THE WITNESS: With the meaning. 

BY MR. O’DONOGHUE: 

Q You made corrections to show what you actually 
said; isn’t that true? A Well, in relation with the 

1524 way it is written, sir; the way it was written on 
the paper. 

Q And you were satisfied if those corrections were 
made, then the stenographic report would truly reflect 
what questions were asked you and what answers you 
made; isn’t that correct? A No, sir. In fact, I didn’t 
remember anything about the first statement. 

Q YThat? A I didn’t remember about the deposition 
taken the first day. 

November 8th, I do remember some things; some others 
not, but I thought that many things were omitted, and 
how I was going to correct. 

We advised the Civil Aeronautics Board, I was going 
to make a long statement in order to explain and clarify 
everything. 

Q And the things that were actually in your deposi¬ 
tion were actually said by you or said by your interro- 
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gators, providing these corrections you suggested on 
January 11th were made; isn’t that correct? A I don’t 
understand you, sir, exactly what you mean, sir. 

Q What I mean to say is this: That you took this 
thing, this hearing, this hearing at the Civil Aeronautics 
Board, and you went over it carefully, and you 

1525 made certain corrections that would reflect what 
was actually said by you and by others at that 

time; isn’t that true? A Not what was actually said, 
the way it was written, but not the meaning. 

Some things we say the way people understand, but it 
is not the thing we mean. 

I didn’t mean many things, or many things I said was 
omitted I don’t know’ why. Perhaps they could not get 
or something. 

Q But what you said was correct in so far as you 
corrected it at that time; isn’t that true? A I don’t 
know r exactly, sir. 

In fact, this letter has been written by my lawyer. 

Q Tt was written at your direction and signed by you; 
isn’t that true? A I don’t remember that, sir. 

Q And every correction made in that is vour correc¬ 
tion? A T don’t remember if I put the corrections ex¬ 
actly; no, sir. 

Q Well, now’, after studying that, did you find any¬ 
thing that was stated here that you didn’t in fact say? 
A Many things, sir. Many things that should be clari¬ 
fied with a long statement. Do you understand that? 

0 I am not talking about clarification. I am 

1526 talking about what w’as said and put down in this 
transcript. Were there any mistakes in what you' 

said in that transcript, other than the corrections you 
made in this letter of January 11th? A I told you my 
feeling was this. T had to clarify many things. There¬ 
fore, T w’rote that statement, you know. 

MR. O’DONOGHTJE: That is not responsive. Your 
Honor. 
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BY THE COURT: 

Q You read this deposition that was taken on No¬ 
vember 8th? A Yes. 

Q For what purpose did you read it? A In order to 
have an idea what forms were covered that day. 

Q And for an idea what was said to you? And what 
you said in response to questions? Is that correct? A 
More or less, sir. *y 

Q Now, how much more and how much less? A It is 
very hard to say that. 

Q Well, you are given the transcript, a copy of the 
questions asked you and the answers given by you on 
November 8th? A Yes. 

Q Now, the question is, and I am asking you, sir: 
For what purpose did you read that transcript? A Be¬ 
cause I wanted to know, at least they understood 
1527 anything that was referred to by me. 

Q In other words, you wanted them to know, 
you mean, your interrogator, the person asking the ques¬ 
tion? A Yes. 

Q As to what you said in response to the questions? 
A Yes. 

Q Now, having read the transcript, you made certain 
corrections? A Yes. 

Q Now, the question is: Were those corrections made 
with respect to the substance of what you said or were 
they merely corrections of a nature and character like 
stenographer’s errors? A Just the stenographer’s er¬ 
rors. 

Q So therefore did you conclude with respect to what 
was said by you in substance was correct? A No, sir. 

We advised the Civil Aeronautics Board that T was 
going to make another statement in relation with this 
substance. That is the only reason I did that. 

Q When did you do that? A That statement? 

Q When did you advise the Civil Aeronautics Board 
you were going to do that, that you were going to revise 
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your answers in another statement! A During 

1528 that time, sir, the lawyer went and talked with them. 

Q But Captain, you wrote a letter on the 11th 
of January? A Yes. 

Q Of the purport and indicating the only thing that 
you were correcting was the stenographer’s errors and 
not the substance of what was said? A Because the sub¬ 
stance, T was going to correct later. 

Q Did you say that in the letter? A I don’t know 
in that letter. This letter has been written by the lawyer. 

Q But it was signed by you, sir, was it not? A Yes, 
sir. 

Q And you read it before you signed it, of course? 
A Yes, sir. 

BY MB. O’DONOGHTJE: 

Q This is the letter (handing document to the wit¬ 
ness)? A This is the letter written by the lawyer. 

MB. BBESS: What is the date of that letter? 

MB. O’DONOGHTJE: January 11th. 

MB. BBESS: The date on the statement is January 
18th. 

THE COTJBT: I beg your pardon? 

MB. BBESS: The statement that he refers to, 

1529 that has not been admitted in evidence, is January 
18th. 

THE COUBT: I am trying to find out now what this 
letter purports to show. 

This letter was written by the defendant, at his direc¬ 
tion, to the Civil Aeronautics Board on January 11th. 

MB. BBESS: Yes, sir. 

THE COTJBT: That is what we are concerned with 
now. 

Mav I see that, please? 

' BY MB. O’DONOGHTJE: 

Q What I am trying to find out, Captain, is that with 
the exception of the corrections you made to your testi¬ 
mony, the testimony as set forth in this transcript is pre- 
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cisely what you said on November 8th? A No, sir; it 
has been corrected. 

THE COURT: He has answered now. 

THE WITNESS: It has been corrected with another 
statement. 

BY MR. O’DONOGHUE: 

Q You mean to say that there are certain things that 
you said here that you didn’t actually say? A At least, 
has not been understood. 

Q If you didn’t say a certain thing at that time, why 
didn’t you correct it in your letter of January 11th? A 
Because why I didn’t? 

In this letter, it doesn’t mention any corrections 
1530 in relation on the meaning of the substance. Do 
you understand this? 

In relation with the substance, there has been another 
long statement, correction. 

Q I am not talking about any further explanations you 
might have wanted to make or did make. I am only try¬ 
ing to find out whether or not this is not actually what 
you said in response to these actual questions on that 
day. 

MR. BRESS: Objected to. 

THE WITNESS: I don’t recall that, sir. 

MR. WARNER: He has answered at least three or 
four times. 

THE COURT: Just a moment, please. 

Do you purport to offer the letter in evidence? 

MR. O’DONOGHUE: I want it marked for identifica¬ 
tion at this time, Your Honor, as defendant United States 
Exhibit No. 1 for identification. 

(Thereupon the document was marked Defendant Uni¬ 
ted States Exhibit No. 1 for identification.) y>- 

BY MR. O’DONOGHUE: % ; 

Q Now, Captain, in that letter you make no correc¬ 
tions with regard to the statements that you made on No¬ 
vember 8th that when you took off and turned to the left, 
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and went straight ahead, until you reached 3500 

1531 feet, did you? A No, sir, I was relating every¬ 
thing I did remember on that occasion. I wasn’t 

establishing sequence of events. I was just remembering 
those I could remember. 

Q You made no correction of the statement you made 
on November 8th that when you left the field to fly south, 
you flew over the southern edge of the field, did you? 

MR. BRESS: Objected to as not a correct statement 
of what was said on November 8th. Apparently he is 
going to paraphrase it. That is a different matter. 

THE COURT: I don’t know why at this time of the 
day we have a situation of this character. It is just about 
noon. 

MR. BRESS: Maybe we are hungry. 

BY MR. O’DONOGHUE: 

Q You didn’t change your statement showing that 
you flew some two miles west of the field when you were 
on your downwind leg after circling the tower, did you? 
A I believe that statement you are referring to explains 
itself, all the facts. 

Q You didn’t— A In certain places not, but later 
on it has been explained. It says so, as far as every¬ 
thing, sir. 

Q In your statement of November 8th? A Novem¬ 
ber Sth, you have more or less the same thing, sir. 

1532 Q You claim then that on November Sth, you 
said that you were two miles west of the south 

end of the field when you were flying south on your 
downwind leg? A I told you already, I wasn’t estab¬ 
lishing sequence of events. 

Q Let me ask you this, then, Captain: Did you make 
any corrections in the statement that you flew south about 
one and a half miles before turning into your base leg? 
A You mean, that day? 

Q In your letter. A In that letter has not been done 
any corrections in relation with the substance. I said 
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the corrections in relation to the substance has been done 
later in another statement. 

Q So because you had said that on November 8th, and 
it was a fact that you had said it, you found no neces¬ 
sity for correcting that statement; is that true? 

MR. BRESS: I object. That is argumentative. 

THE COURT: Well, his deposition of November 8th 
was taken, and he wrote a communication to the proper 
authorities that interrogated him, at that time indicat¬ 
ing certain corrections, the nature and character of the 
corrections with reference to the deposition, and if it 
becomes important, the instrument itself is the best evi¬ 
dence. 

If you offer it, all right. 

1533 BY MR. O’DONOGHUE: 

Q Captain Bridoux, you remember the testi¬ 
mony that has been brought out from you about what was 
contained in this deposition of November 8th, do you not? 
You remember that in your examination and in cross- 
examination? A I do, sir. 

Q Did you make any change that substantially af¬ 
fected the meaning of that in your letter of January 11th? 

MR. BRESS: Objected to. 

THE COURT: Well, that all comes under the same 
thing. 

JJR. BRESS: If there is any change in substance, in 
the meaning, we can point it out to the jury later on. 

BY MR. O’DONOGHUE: 

Q Captain, do you know where you were when this 
collision took place, wh^iher you were over land or over 
water ? 

MR. BRESS: This is not proper recross-examination, 
Your Honor. This is beyond the scope of anything I 
asked on redirect. 

THE COURT: I thought we covered tfiat in the origi¬ 
nal cross. 

MR. BRESS: Yes. 
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MR. O’DONOGHUE: When you say original cross, 
you mean Mr. Bress’ examination? 

THE COURT: No, I mean your examination 
also. 

1534 MR. O’DONOGHUE: No. 

THE COURT: I think in Mr. Galiher’s examina¬ 
tion. 

MR. O’DONOGHUE: I might say this, Your Honor. 
I suppose it is improper recross-examination because 
there was nothing in redirect examination about it. 

THE COURT: That is right. 

MR. O’DONOGHUE: But I only ask this in the nature 
of original cross-examination, something that I neglected 
to ask at that time. 

THE COURT: Very well. 

MR. O’DONOGHUE: Would you read the question? 
(Pending question read.) 

THE WITNESS: Exactly, I don’t know where I was. 

• • • • 

1565 (Counsel having returned to the trial table:) 
THE COURT: (addressing the jury) Now, 

members of the jury, again I think I should say to you 
at this juncture that these conferences at the Bench are 
important, and they are necessary, because counsel will 
have to make at times proffers of evidence to the Court, 
the question of the admissibility being resolved by the 
Court and out of your presence. So that again I want 
to allude to that fact so that you won’t be mystified by 
conferences with the Court by counsel. That is the only 
way that we can handle these things, and that is 

1566 the way they have been handled for more years 
than I want to remember or can remember. It 

goes back at least one hundred and fifty years, so I don’t 
think we oughtfo disturb the situation. 

Whereupon 
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Erick Rios Bridoux 

returned to the stand and was examined and testified 
further as follows: 

Recross-Examination (Resumed) 

BY MR. O’DONOGHUE: 

Q Captain, I believe the last question you were asked 
was whether or not this actual collision occurred out over 
the land or over the water. Can you answer that please? 
A I don’t remember where it happened the collision. 

Q Is it that you don’t remember or don’t know? A I 
don’t know where the collision happened. 

Do you remember going to the American Embassy at 
Asuncion, Paraguay, a couple of weeks before you came 
up here last December? A I remember going to the 
Embassy but not only a couple of weeks, a long time 
before I came here. 

Q When was that, Captain? A I don’t recall exactly 
the date, I don’t know if you are referring—I went many 
times, and three months before I came here I went in 
order— 

1567 Q Did you go once and you were asked questions 
-to which you gave certain answers? A Yes, sir. 

Q When was that, Captain? A I don’t recall the ex¬ 
act date. 

Q Well, what month was it in? Was that in November 
of 1952? A I think it was before to come here, before 
to come here, say two weeks before or something like 
that. 

Q Would that have been in about November of 1952? 
A Yes. 

Q And do you remember talking to Mr. Carol E. Cobb 
who is the Second Secretary of the American Embassy? 
A Yes, sir. 

Q And do you remember that he asked you the ques¬ 
tion: 
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“So where would you think you were at the time that 
the accident happened over what?” 

And your answer was: 

“When the collision occurred?” 

Do you remember that? A I don’t recall exactly, but 
we talked something about that. 

Q And do you remember then he asked you the fur¬ 
ther question : 

“When the collision occurred where do you think 

1568 you "were over?” 

And you answered: 

“We were over the ground.” 

A I don’t think I referred that exactly in relation with 
the collision itself to any particular point down below. 
I remember talking everything I knew on my final ap¬ 
proach, and the impression I had, and I remember also I 
said something like this:—the words I don’t remember— 
but I said something that I definitely, I knew I was flying 
over the ground, and I was close to reach the water, and 
the accident happened. More or less that is the sense, but 
not referring that accident happened over the ground. 
Really I don’t know. 

Q Well, was that answer that you have just given the 
one in response to this question: 

“The accident happened before you reached the river?” 

And your answer was: 

“Yes, before I reached the river the second time.” 

Is that the question and answer you are referring to? 
A I don’t recall if that is the exact answer. As I told 
you I was referring everything I could remember on my 
final approach, and definitely that I was flying over the 
ground before the collision itself. Right at the moment 
that the collision took place I don’t know where. 

Q Do you remember then being asked the ques- 

1569 tion: 

“You -were over the ground?” 

And you answered: 
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“I am sure we were over ground.” 

A I told you I am sure I was over the ground when 
my final approach, but there were many events, short 
things, before the collision itself. If they were clarified— 
for instance that they wanted to know exactly for definite 
purpose or anything like that, perhaps I would make a 
guess because definitely I didn’t know where the accident 
took place in relation with the ground or the water. 

MR. BRESS: I submit, if the Court please, that he 
has fully answered the question. 

MR. O’DONOGHUE: I beg your pardon ? 

MR. BRESS: I submit that he has fully answered the 
question. 

THE COURT: But there was another question about 
to be asked and I can’t pass on it, Mr. Bress, until it is 
asked. 

BY MR. O’DONOGHUE: 

Q Do you remember being asked again on that same 
occasion the further question: 

“On the final approach do you recall whether you were 
over water or over land?” 

And you answered: 

“At the first time I started that was over the turn 
over the water. Later I was above the ground 
1570 again. When I was close to the water again hap¬ 
pened the accident.” 

Do you remember that? A Yes, for me the accident 
doesn’t mean right the second which the collision took 
place. The accident, everything involved that— 

Q Then you were asked after that this further ques¬ 
tion: 

“But over the ground?” 

And you answered: 

“Over the ground.” 

Do you remember that? A I don’t remember that, sir. 
There were many errors in that writing. 
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1571 R ecross-Examination 
BY MR. GALIHER: 

Q Captain, to make sure we understood your previous 
testimony, you told us or rather you told Mr. Warner yes¬ 
terday that you could see everything between you and the 
tower when you were on final approach, is that right? 
A In the projectile line. 

Q Can you remember telling that yesterday? A In 
the projectile line from my eye to the tower, towards the 
tower. 

Q Didn’t you say yesterday in answer to your own 
attorney’s questions, this is page 1444: 

"Question: When you came in to make your final ap¬ 
proach, could you see the tower? 

"Answer: Yes, sir. 

"Question: Could you see the tower at all times? 

"Answer: Well, I tried to see. I saw the tower. 

"Question: Could you see everything between you and 
the tower from the time that you made that turn on final 
approach until the time of the collision? 

"Answer: Now, everything? 

Are you referring to the ground? 

1572 "Question: No; between your line of sight and 
the tower itself? 

"Answer: Oh, during my position, straight to the 
tower, I could see anything in front of me, in front of 
me. 

"Question: And you were looking generally in that di¬ 
rection at all times? 

"Answer: Yes, especially everything on final ap¬ 
proach.”? 

A Yes. 

Q Now, then, when you were up here as the guest of 
the United States Government taking these various 
courses and getting these certificates that you have men¬ 
tioned in response to your attorney’s question, it was also 
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in one of the years that yon took some of the training 
programs, when yon took this examination that yon 
flnnked, was it not, or the examination that yon didn’t 
want to pass, is that right? A Are yon referring to 
that airline transport examination when I picked np the 
form and so on? 

Q That is right. That was taken the same year that 
yon took some other training and received other certifi¬ 
cates from the United States, that was in 1947 ? A Yes. 
That was in administration service. 

Q Now in that examination, let me ask yon, is it not 
a fact that you received a mark of 57 in a test on 

1573 civil air regulations, if you received a mark of 53 
in navigation, if you received a mark of 63 in 

meteorology, and if yon received a mark of 47 in radio 
at the time of this examination which you told ns yon took 
not intending to pass, 70 being the passing mark? A 
You want me to answer that, sir? 

Q Yes, sir. A Probably they have qualified that, and 
I feel that is wonderful qualifications, because, however, 
I didn’t do an examination, I didn’t mark all the things 
mentioned. 

Q Yon say you think that is wonderful? A Of 
course, if I didn’t answer all the questions. 

Q Now you told Mr. Bress before lunchtime that your 
last turn was about four miles before the tower, is that 
right? I want to make sure we understood you. A 
What is that, sir? 

Q You told Mr. Bress that your last turn was made 
four miles from the tower. A No, sir; I didn’t say that. 

Q You didn’t say that, sir? A I didn’t say that, sir. 

Q Well, what did you say with respect to your last 
turn? A Last turn? I don’t know what you are re¬ 
ferring to, sir. 

1574 Q Well, I am simply asking you didn’t you test¬ 
ify this morning that at the time you made your 
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last turn you were four miles from the tower? A No, 
sir; I didn’t say that. 

Q Well, what did you say this morning with respect to 
the distance you were from the tower at the time you 
made your last turn ? 

MR. BRESS: What turn are you referring to? 

THE WITNESS: What particular question? 

MR. GALIHER: The last turn. 

THE COURT: You mean his final? 

MR. GALIHER: His last turn, yes, sir. 

MR. BRESS: Can he clarify that? 

THE COURT: I can only handle one at a time. The 
question was asked what turn was counsel talking about. 
Now I understand counsel to say that he is talking about 
the so-called final approach. Is that it? 

MR. GALIHER: Yes, sir; the last turn. 

MR. WARNER: I think that the testimony shows he 
made two turns following the final; one from base to final, 
and another one after he proceeded a short distance on 
the final. 

I only ask counsel to say which turn he is. referring to. 

MR. GALIHER: The last turn, Your Honor. 

MR. BRESS: Did vou say S or last? 

MR. GALIHER: Last. 

1575 MR. BRESS: But you don’t want to clarify 
whether you are referring to the turn from base to 
final or the S turn? 

MR. GALIHER: I thought I was using the same 
question that you used this morning, and I wanted to make 
sure I understood it. 

MR. BRESS: I didn’t use that kind of characterization 
of the turn. I made it specific. When I referred to the 
turn of base to final I then referred to the S turn. You 
may have understood S turn to be last. 

MR. GALIHER: I understood this gentleman to say 
this morning that his last turn was made when he was 
four miles from the tower. 


THE WITNESS: No, sir; no. I said more than I 
believe twenty times that the base leg was about five or 
six miles south of the airport. 

BY MR. GALIHER: 

Q Five or six miles? 

Now I ask you again, when you made your last turn of 
any sort, how far were you from the tower? A It is 
obvious, sir, that during the turn the distance changes 
every second, every second is changing. It is getting 
closer to the field. You see now? 

Q Well, how far were you from the tower? A My 
base leg was five or six miles south. 

Q Excuse me, sir. I am talking about the last 
1576 turn that you made before this accident, not your 
base leg. How far were you from the tower when 
you made your last turn? A Which turn do you refer 
when you— 

Q The last one before the impact occurred? A I was 
flying shallow right turn until a few seconds before the 
collision. 

Q Two seconds, wasn’t: it? A A few seconds, about 
two or three. I don’t know exactly. 

Q You were only lined up for two seconds before this 
impact occurred? A I don’t know, sir. I wasn’t using 
my watch. 

Q Isn’t that what you told us, Captain, and told 
counsel several times? A Certainly something about it, 
yes, sir, something about it. 

Q All right, sir. I want to clear up another point 
with you. This letter that you said that you sent to the 
Civil Aeronautics Board on January 11, 1950 to correct as 
T think you said typographical errors, is that right? A 
Yes. 

Q And what do you mean by typographical errors? 
We want to make sure we understand you, Captain. A 
My understanding, the errors in the way it is written 
only. 
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1577 Q Errors in the way it was written only? A 
Written. 

Q And yon told ns, did yon not, Captain, that yon 
made no changes in substance? A At least I didn’t. 

Q At least yon didn’t? A Yes. 

Q Now yon addressed the Civil Aeronautics Board as 
follows, did yon not: 

“Dear Mr. Andrews: 

“I have finally had an opportunity”— 

I will stand over yon as I read it— 

MR. BRESS: Are yon offering it in evidence? 

MR. GALIHER: I am not sure. 

BY MR. GALIHER: 

Q (Reading) 

“I have finally had an opportunity to study the deposi¬ 
tion which I gave in connection wdth the above investiga¬ 
tion on November 8, 1949, while I was in the Alexandria 
Hospital. I respectfully suggest that the transcript of 
this deposition be corrected in the following particulars.” 

And then yon list approximately twenty things that yon 
want changed or corrected, do yon not? A Yes, sir. 

Q That is correct. And then yon went on as 

1578 follows: 

“Page references above are to the transcript of 
the deposition as originally prepared.” 

MR. BRESS: Mr. Galiher, will yon indulge me a 
moment? May I state to the Court that I have no ob¬ 
jection to this letter going into evidence, but as Mr. Gali¬ 
her said a few moments ago he is not offering it in evi¬ 
dence. He is doing indirectly what he doesn’t want to do 
directly. He says he will not offer it in evidence, yet he 
is reading it to the jury. 

MR. GALIHER: If Your Honor please, that state¬ 
ment made by Mr. Bress he knows is entirely inaccurate. 
He is at the stage of putting on his case. If the time 
comes, when the time comes, we certainly intend to offer 
the letter. I have a right to interrogate him. 
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MR. BRESS: You are reading the letter. You are in 
effect putting it in evidence without making the offer of 
evidence, and that is not according to the law of evidence, 
as I understand it. 

MR. GALIHER: I think Judge McGuire can pass on 
that if I am improper. 

MR. BRESS: I am sure he can. 

THE COURT: I am glad you are both sure of it. 

You may continue. 

MR. GALIHER: Thank you, sir. 

1579 BY MR. GALIHER: 

Q (Reading) 

“Pages references above are to the transcript of the de¬ 
position as originally prepared. Similar corrections will 
have to be made in the transcript of the hearing where 
the deposition is reproduced. 

W I have tried to confine my corrections to stenographic 
errors and to avoid any changes in or additions to the 
substance of my testimony. 

“Very truly yours, 

“Erick Rios Bridoux.” 

I have read it correctly except for the twenty or so 
changes which you have indicated? A Yes. 

Q Now, then, this letter was prepared by your attor¬ 
ney? A Yes, sir. 

Q Mr. Thuee? A No, sir; Mr. O’Grady. 

Q Mr. Gerald O’Grady? A Yes, sir. 

Q And you went over the statements, in his office, did 
you not? A No. I was in a hotel. I couldn’t even 
walk. 

Q In your hotel? He came to your hotel? A 

1580 He came to sign this paper and I did these cor¬ 
rections. 

Q Well, now, Captain, do you mean to say you didn’t 
read the statement? A I did read, sir. 

Q You read the statement? A Yes. 
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Q And these were your corrections, were they not, 
that yon were making here? A I know that I am not 
qualified to make corrections on a matter of English or 
anything like that. 

Q Didn’t you tell me when your deposition 'was taken 
that your English w^as very good at the time? A Sure, 
but not enough to make corrections, sir. 

Q But didn’t you tell me it isn’t as good because you 
haven’t been using the English language in two years? 
A Yes, sir; that is true, but not in order to make writ¬ 
ten corrections. 

Q Well, do we understand, Captain, that: these correc¬ 
tions were not made by you? A Personally I didn’t do 
it, sir. 

Q Well, where did the information come from with re¬ 
spect to these corrections? 

For instance, let me call your attention to one of these: 

And by the way, you still say these corrections were 
1581 not of substance? A Might be, sir. 

Q Might be? A Let me see. 

(U.S. Defendant Exhibit No. 1 was handed to the wit¬ 
ness by counsel.) 

BY MR. GALIHER: 

Q Well, will you look at those and tell us whether as 
you told us before the luncheon recess these corrections 
were simply typographical corrections and not corrections 
of substance, or whether you now want to change your 
testimony and tell us that many of them are changes in 
substance that you made? A To which do you refer, 
sir? 

Q Well, just at random, here is one you changed from 
“water” and you say it should read “land”. A I didn’t 
make that correction, sir. 

Q Well, who made it? A I don’t know, because I 
really don’t know. That has been my position all the time. 

Q Let‘s see what that question was that you were re¬ 
ferring to. A Over the water and over the land again, 
sir? 
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Q Page 28, line 21. All right. Let's look at that ques¬ 
tion. 

1582 MR. WARNER: Page what? 

MR. GALIHER: Page 28, line 21. 

BY MR. GALIHER: 

Q “Question: Erick, on this final approach, do you 
recall whether you were over water or over land?" 

And the statement that you gave read: 

“Answer: Over the water.” 

Then you took that answer and changed it over to 
“Over the land," didn’t you? A Positively, sir, I didn’t 
do that. 

Q Who did it? A My lawyer prepared my answers. 
I didn’t have any reason not to have confidence in his 
work. 

Q You mean you didn’t give your lawyer this informa¬ 
tion that was contained in that letter? A I didn’t give 
it to him, sir. At that time I read roughly the case. I 
wasn’t interested in stating if the accident happened over 
the water or over the land. I didn’t understand it, sir, at 
that time. 

Q Didn’t you tell the Civil Aeronautics Board in the 
beginning of this letter that you had finally had an op¬ 
portunity to study the deposition? A Sir? 

MR. BRESS: I object to the attitude, gestures, 

1583 the intonations, and the badgering of the witness 
by counsel. 

MR. GALIHER: Are you representing this witness? 

MR. BRESS: No; I am not. I am interested in this 
fellow being given a fair chance, though, and you are 
sitting in his lap, practically. 

THE COURT: Well, now, of course, all this colloquy 
will go out, and as I said to counsel some days ago, and 
as I will say now, I don’t intend to live with this case the 
rest of my life, and I don’t think that you gentlemen do, 
either. 
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MR. BRESS: I am sorry, Your Honor. 

THE COURT: This gentleman has been proffered as 
a witness by the plaintiff. He is subject to cross-examina¬ 
tion. Cross-examination is the only instrumentality under 
our system of law that is devised for the purpose of get¬ 
ting at the truth. And so therefore the extent of cross- 
examination, its limit, is confined solely and exclusively 
to the discretion of the Court. 

You may proceed. 

BY MR. GALIHER: 

Q The first correction you made, Captain Bridoux, 
according to this letter, was where you changed on page 
6, “The tower told me to land on Runway No. 2;” you 
changed it so that it should read No. 3, did you not? 

A I told you that this form has been done and 
15S4 written by the lawyer, and I signed it, perhaps that 
is the error of being signed, but I didn’t have any 
reason not to have confidence in my lawyer. That’s all. 

Q Well, Mr. O’Grady didn’t see this accident, and he 
wasn’t involved in it, was he, Captain? A Yes. 

Q You are the one who were involved in it? A Yes, 
sir; but I was the one who was very sick, sir, at that time, 
and T didn’t have time in order to really read it carefully 
anything. 

Q Mr. O’Grady didn’t know whether you had landed or 
been told to land on Runway 2 or Runway 3, did he, unless 
you told him? A He was more in contact with the 
people of the Civil Aeronautics Board and the Civil 
Aeronautics Administration than me, sir. 

Q Now look here at page 9, line 11, where you made 
this change: 

“Question: And the second time you checked it be¬ 
fore taking off, that was done where, at the edge of the 
runwav?” 

You changed that instead of “the runway” to appear 
“end of the runway”, didn’t you, and then answered “Be- 
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fore the take-off.”? A Yes, sir; as I told you this has 
been prepared by my lawyer and I signed it out. 
15S5 Q All right:, sir. 

And you didn’t give that information to your lawyer? 
A Perhaps we talked something, but in this particular 
point you are referring to water or land, I didn’t pay 
any attention, and probably I didn’t do that. I am sure 
I didn’t: do it. 

Q Well, what reason would your lawyer have for 
changing that if you hadn’t told him? A That is not 
the question for me, sir. 

MR. BRESS: We won’t object to it. 

BY MR. GALIHER: 

Q Now, then, on page 17, with respect to the ques¬ 
tions of the transmission from the tower, you struck out 
in two places the words, “please, please”, did you not? 
A I don’t recall if I did, sir. This has been prepared by 
the lawyers and I signed it. 

Q And you signed it without knowing what was in it? 

Because I had all the confidence, at least I thought— 

Q All right, sir. A —or should have. 

Q Now let’s look at page 18, line 11, and see how 
your lawyer changed that. You will observe the way the 
testimony appeared. It was the last sentence. 

1586 “I didn’t take in anything in Bolling.” 

And the suggested change is so it will read: 

“I didn’t take care with anything at Bolling.” 

Is that the way the change was made? A I don’t 
know. 

Q Well, wouldn’t you please check that to see if I 
am correct? A Here it says: “Strike out the first fin’ 
and insert in place thereof ‘care with’, and strike out the 
second fin’ and insert in place thereof ‘at’.” 

Q And was that you or your lawyer who suggested 
that? A I wouldn’t do that especially. 


638 A 


Q Now looking on the next page where you changed 
the word “late” to “lights”, was that you or your lawyer? 
In other words, it said: 

“Question: Did you receive any late signal from the 
tower at that time?” 

And it was changed with this correction: 

“Question: Did you receive any light signal from the 
tower at that time?” 

A I don’t recall. As I said this has been prepared 
all by the lawyer. This wording, the way he talks and 
everything, was prepared and submitted to me. 

Q Well, wasn’t it based upon the information 
15S7 that you gave him, Captain? A I don’t think so. 

All right. Now let’s look at the next one. 

Page 19, line 8. Didn’t you change the word “anything” 
so that it appeared “any light”? A Really, I don’t 
know, sir. But any of these questions as I told you— 
anything about the corrections— 

Q Now on page 20, line 5, the way it originally read 
was: 

“Answer: I was still going to the south and I lowered 
the landing gear and I started to descend, going to the 
south, to get to the traffic altitude.” And didn’t you then 
order the striking out of the words “going to the south”? 
A I didn’t do it. 

Q You didn’t do that? A Personally I didn’t do 
that. 

Q Who did it, your lawyer? A The lawyer prepared 
the whole corrections, and he submitted it to for my 
signing, and I signed it. And you will be surprised that 
T received instructions from the Embassy to make any¬ 
thing which was suggested by the lawyers. The first 
trouble they had with me later really I now think was 
because I didn’t follow” exactly what they wanted. 
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Q Now the next change yon made you made on page 
24, line 11. You changed “80 degree” to “180 de- 
1588 gree”, did you not? A No; I didn’t. That is 
common sense there. 

Q Well, is this your lawyer’s change or your change 
as an experienced pilot as you have indicated? A He 
specializes in aeronautics. 

Q Well, was this your change or your lawyer’s 
change? A I told you he made the whole corrections 
and gave me for my signing and I did sign. 

Q You read it over, didn’t you? A I read it care¬ 
fully now. 

Q You read it over before you signed it? A Oh, 
probably read it. I am not sure. Probably I read it. 

Q Now the next change is on line 26 of the same page. 
In your answer “To the left. I was flying east,” didn’t 
you insert the word “toward”? You inserted the word 
“toward” between “flying” and “east”? A I don’t know. 

Q Would you look, sir, and make sure that I am ac¬ 
curate in calling your attention to that? A I can say 
that you are referring to this, yes. 

Q Well, this is a copy of the letter from your file or 
your attorney’s file, is it not? A I think so. Embassy 
file. 

Q Is there any doubt about it that your at- 
1590 torney picked that out of his file here this morning 
and that is the first time it was referred to in this 
case? A Yes; that is from the Embassy file. 

Q All right, sir. 

Now the next change that you made was on page 28, 
line 14. Your answer was: 

“Answer: That was a few seconds before the descent.” 

It was changed: 

“That was a few seconds before the accident.” 

Wasn’t that change made? A Well— 

Q Would you look, please, sir, and see? A Do you 
want me to look and see what is written there? 
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Q Am I accurate in saying that is the change that 
you asked the C.A.A. to make in the statements that you 
have given? A Yes. 

Q Now the next change is the one that I have already 
called your attention to. 

“Question: Erick, on this final approach, do you recall 
whether you were over water or over land?” 

You changed or your lawyer changed from “over the 
water” to read “over the land,” is that right? A Where 
it is water it should read land. 

1590 Q Now, then, there are seven other changes, 
seven more changes, which I will not take the 

time to read, am I correct, after this one? One, two, 
three, four, five, six, seven changes, with respect to time 
in one place, am I correct? A Yes, but not in relation 
with the flying, the shift of the nurses. 

Q You have no difficulty knowing what I am referring 
to without looking at your statement here, do you not? 
A Sure, because I know what he is referring now. 

Q Yes, sir. At no time you endeavored to change the 
answer in this deposition where it said that you made a 
turn on your base leg or a turn east when you were a 
mile and a half south of the tower, did you not? Did you, 
rather— A I felt that I was to make corrections or at 
least clarifying. 

Q All you had to do was to ask that the word “one” 
or “one and a half” be changed like you had a number 
of other things in this letter to any other distance, isn’t 
that right? A I don’t understand what you mean. 

Q Well, you told several of us in answering questions 
about this, particularly Mr. O’Donoghue, that you cor¬ 
rected typographical mistakes. A That is what he says. 
Q And do you tell us that the place in the deposition 
where you referred to the place where you started 

1591 to make your turn as being one and a half miles 
south of the airport was a typographical error? 

A That question? 



Q Do you tell us that that was a typographical error? 
A No, sir. 

Q It was correct, wasn’t it? A No, sir. 

Q And exactly what you told the Civil Aeronautics 
Board investigator the distance was where you started 
to make your turn? A No, sir. 

Q That was not correct? A I said that—can I see 
the last part of this? 

Q “I have tried to confine my corrections to steno¬ 
graphic errors and to avoid any changes in or additions 
to the substance of my testimony.” 

Do you say that the distance of one and a half miles 
was not a stenographic error? A In other words, do 
you mean that—do you mean to say that statement here 
doesn’t have connection with the answers or questions? 

Q Captain, we have no way of knowing what that let¬ 
ter meant except to get that from you, and I am simply 
asking you is it not a fact that if you are referring to 
typographical errors it would have been a simple matter 
in this letter with the other twenty things to in- 
1592 elude one more change with respect to the distance 
you were south of the airport at the time you 
started your turn? A I felt the same thing you are 
feeling now, sir. That could have been clarified many 
things. Therefore, I submitted that long statement. 

Q Why didn’t you clarify it at that time when you 
had an opportunity and when you clarified twenty other 
things? A I was very sick, sir. I was with doctors and 
continuing with treatments. 

Q But not too sick, Captain, to go over both of your 
statements and to confer with your lawyer and to make 
these other twenty changes that you made, were you? A 
Thev requested me to do something. 

MR. GALIHER: That’s all. 
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R ecr oss-Examination 
BY MR. WARNER: 

Q Captain, when this statement was taken November 
8th in the hospital, do you recall by any chance who was 
present at that statement, the people who were there? 
THE COURT: Wait a minute. Are you referring to— 
MR. WARNER: November 8th in the hospital. 

BY MR. WARNER: 

Q Isn’t it a fact that Frederick A. Thuee, an attorney 
here in Washington, with offices at 1110 Investment 
Building was there and Gerald P. O’Grady, an 

1593 attorney in this city, with offices at 1025 Connecti¬ 
cut Avenue was there at the time the statement 

was made? A Yes, sir. 

Q In other words, Mr. Thuee and Mr. O’Grady were 
both in the hospital at the time that statement was taken, 
and from their own memory and recollection could most 
easily have made these corrections? A That is right, 
sir. 

Q And your testimony here today is that you did not 
make those corrections, that they prepared those correc¬ 
tions and asked you to sign the letter, is that correct? A 
That is right, sir. And I believe they reported to the 
Embassy something. I have the fiiles now with me. 
Probably I will have a way to show that. 

Q Captain Bridoux, did you retain Mr. Thuee and 
Mr. O’Gradv to represent you? 

THE COURT: That is immaterial. Let’s not get 
into that. 

BY MR. WARNER: 

Q Captain, is it your testimony that you realized that 
it was necessary to make certain corrections in those 
two statements, or maybe not corrections but clarifications 
of those two statements? A That is right, sir. I felt 
that it had to be clarified many, many things because 
they perhaps misunderstood me or something hap- 

1594 pened, and I felt that I would submit a statement 
in order to clarify all of this. 
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Q It was a statement to clarify, to tie everything to¬ 
gether, is that correct? A There was no other purpose 
in that statement. 

Q And you made the statement, did you? A Yes; I 
did the statement. 

Q Can you identify this, Captain? 

(A paper writing was handed to the witness by coun¬ 
sel.) 

THE WITNESS: This is the statement. Yes. 

THE COURT: I have excluded that statement. 

MR. WARNER: I know you have, Your Honor. 

THE COURT: Why go into it again? 

MR. WARNER: T am merely asking him to identify 
it and T would like to have it marked. 

THE COURT: It was marked before, wasn’t it? 

MR. WARNER: No, Your Honor, I don’t believe so. 

THE COURT: Have it marked. And if you proffer 
it for the purposes of the record I will exclude it. 

MR. WARNER: I don’t have any intention to. I 
might want to later on. 

THE COURT: You just want it marked? 

MR. WARNER: That is all T want to do, mark it at 
this time, Your Honor. 

1595 THE COURT: All right. 

THE DEPUTY CLERK: Exhibit No. 9. 

(The statement of Erick Rios Bridoux was marked for 
identification as Defendant Bridoux Exhibit No. 9.) 

MR. WARNER: No further questions. 

MR. BRESS: Just two questions. 

Redirect Examination 
BY MR. BRESS : 

0 This letter marked U.S. Defendant Exhibit No. 1 
dated January 11, 1950 about which you have been in¬ 
terrogated at length by Mr. Galiher states that these are 
stenographic errors and as I understand it this was pre- 
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pared by the lawyer who attended the taking of that 
statement at the hospital? A Yes. 

Q And in this you say that you are confining it to 
stenographic matters and not any additions on sub¬ 
stance. Reference has been made to the statement that 
was covered, the clarifications in matters of substance, 
and that statement which has been marked for identifica¬ 
tion is dated January 18, 1950, only seven days following 
this letter. 

I w T ould like to ask you one question, whether or not 
at the time this letter was submitted to you by your 
lawyer and filed as showing the stenographic corrections, 
whether you then immediately proceeded to pre- 
1596 pare the statement covering the substantive 
changes? A I was preparing already, sir. 

Q Now^ with respect to the one change that was made 
that concerns me, on page 28, you were asked at the 
C.A.B. hearing the following question: 

“Question: Erick—” 

THE COURT: Well, now, can that be identified for 
the record? C.A.B. hearing Exhibit No. what? 

MR. BRESS: I am sorry. The statement of Novem¬ 
ber 8 taken at the hospital. That is. a more accurate 
reference. 

BY MR. BRESS: 

Q Contained on page 28 is the question and answer 
which has been read to you several times by the defense. 
It says: 

“Question: Erick, on this final approach, do you recall 
w-hether you w-ere over w-ater or over land?” 

And as reported in this transcript your answer is: 

“Answer: Over the water.” 

Now when your lawyer brought you this letter with the 
stenographic corrections, the change in that letter is to 
change the word “water” to “land”. You didn’t know at 
that time what significance that change wrould have, did 
vou? A We didn’t know. 



645 A 


ME. GALIHEE: I object, sir. 

THE COURT: Just a minute. Of course that 

1597 is improper and may go out, and the jury will pay 
no attention to the question and the answer. 

BY MR. BEESS: 

Q Did you know at the time this letter was signed by 
you and submitted to you by your lawyer that the change 
in the word “water” in your answer was being made to 
“land”? Did you know that at that time? A No, sir; 
I didn’t know. 

MR. BEESS: That’s all. 

Recross-Examination 

BY MR. GALIHEE : 

Q Didn’t you tell us—haven’t you told us four or five 
times that you read that letter over before you signed it? 
A I probably read it, sir. 

Q Is there any doubt in your mind, Captain, that you 
read that letter over before it went out over your signa¬ 
ture? A There is some doubt, sir. 

Q There is some doubt? A Yes, but I didn’t read all 
the letter, probably. 

Q Were you accustomed to signing letters and sending 
them out? A No, sir. 

Q Pardon me. In your capacity as Director of Civil 
Aeronautics in Bolivia to sign things without knowing 
what they say? 

1598 MR. BEESS: Objected to. 

MR. WARNEE: Objected to. 

THE COURT: Just a minute. Let’s put this thing in 
proper posture. 

Mr. Bress, you have called this witness, as you have a 
right to do, as an adverse witness, and so, therefore, 
under the rule, may interrogate him in the ordinary fash¬ 
ion as though he was called directly by you, and you 
may also cross-examine him. Now you cannot object to 
the other counsel cross-examining him. 
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MR. BRESS: 1 am not objecting to that. I am ob¬ 
jecting to the form of the question as to what his custom 
is of reading letters in Bolivia. 

THE COURT: He has testified that he was not aware 
presumably of the significance of the contents of this let¬ 
ter with reference to the situation as to involving land 
or water. Now counsel has asked him the question 
whether or not he was accustomed, it was his custom in 
his capacity as Director of Civil Aeronautics of Bolivia 
to sign letters without reading them. I think the question 
is a proper one and may be answered. 

THE WITNESS: The proper answer, I am not ac¬ 
customed, but perhaps the better answer is this— 

BY MR. GALIHER: 

Q Thank you. A I am not accustomed to sign- 
1599 ing it without, and I am sick, that is another thing. 

MR. GALIHER: I think you have answered it, 
sir. 

By the way, this is one thing I have overlooked, and 
so help me, I will be through. 

THE COURT: “So help me” will go off the record 
too. 

MR. GALIHER: I am sory, sir. 

BY MR. GALIHER: 

Q Did von hear anv transmissions to a B-25 at anv 

V ft • ft 

time during the course of your journey on the eventful 
day? A No; I don’t recall any transmissions on my 
frequency. 

Q Now you described a Beechcraft or the Lockheed 
that you saw indicating it was on final approach. Did it 
have a silver shinv bodv or a drab khaki or Army drab 

• • ml 

colored body? A Really I can’t tell you detail. 

MR. GALIHER: Thank vou, sir. 

MR. BRESS: That’s all. ‘ 

MR. O’DONOGHUE: Wait a minute. I didn’t get 
this in in my recross or whatever it is. 
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Recross-Examination 
BY MB. O’DONOGHUE: 

Q At the time you wrote this letter, Captain, had you 
had an opportunity to study the deposition that you had 
given on the 8th of November? A Do you mean by 
“study” to read carefully until I learned? Is that the 
meaning of the word to “study” in this question? 

1600 Q Had you had an opportunity at that time to 
study your deposition which you gave on November 

the 8th ? A 1 had the opportunity in having the papers, 
but not in studying, sir, because I couldn’t read more 
than a few minutes. In other words, I wasn’t allowed by 
the doctors to read. I had terrific headaches and wasn’t 
able to read. 

Q So when you signed this letter and said, “I have 
finally had an opportunity to study this depositions which 
I gave in connection with the above investigation,” that 
was not true? A I don’t know, sir. This letter has 
been written by the lawyer. 

Q Is there anything in this letter that you signed that 
is not true? 

MR. BRESS: I object to the generality of the ques¬ 
tion. 

THE COURT: You may answer. 

THE WITNESS: I think there are many errors. 

BY MR. O’DONOGHUE: 

Q But you signed? A I signed because I felt confi¬ 
dence in my lawyer, that’s all. 

Q Show me what is not true. A Will you repeat 
that? 

MR. BRESS: If the Court please, we have been over 
this— 

1601 THE COURT: It isn’t your province to object. 
MR. WARNER: Well, I am objecting now. We 

have read the letter aloud once. We have been over it 
numerous times, and I think that is sufficient. He has 
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testified in detail as to each sentence, each word in the 
letter. 

THE COURT: Well, now, that is not my recollection. 
Yon may interrogate. 

BY MR. O’DONOGHUE: 

Q Is there anything in that letter which yon signed 
which is not true? A I didn’t go in detail, sir. I didn’t 
go in detail. If yon will give me time I will compare 
and I will see carefully, and later I can state that. I 
didn’t see carefully. 

Q From what has been read to yon today can yon 
state what is untrue? A The trnth has been said in 
that long statement. 

Q And there may be a great deal that yon signed that 
was untrue, is that it? A Untruth, yon mean, sir? 

Q Yes; I mean untruth. A Some wn-ong corrections, 
perhaps. 

Q Well, is there anything in that letter that is not 
true? A I don’t know, sir. I don’t know. 

1602 Q Will yon look at it and see? A I should 
read it carefully the deposition too in order to tell 

yon. 

(A paper writing was handed to the witness by coun¬ 
sel.) 

THE WITNESS: Will yon give me some 30 minutes 
or something like that? 

MR. BRESS: We are perfectly willing to wait. I 
think the Court may not have heard the last question, but 
this answer may take an hour or two hours. 

THE COURT: I heard it. 

MR. BRESS: Shall we adjourn? 

THE WITNESS: I don’t know if anything is true or 
not, sir. I believe I stated that this letter has been writ¬ 
ten by the lawyer and I signed it because I have confi¬ 
dence in him, that’s all. 

1603 Q When you made that statement, is it a matter 
of indifference whether it is true or not? A No, 


sir. 


MR. BRESS: Objection. 

BY MR. O’DONOGHUE: 

Q This is a matter of indifference to yon if what is 
said is true or not? A I clarified everything in that 
other statement. 

Q Will you answer that question, Captain? 

Will you answer the question I have just propounded 
to you? A The answer is in that statement. 

BY THE COURT: 

Q How far did you go in school in Bolivia? A I 
went to the secondary school or college; twelve years. 

Q You went to school twelve years? A Yes. 

Q How much time is involved in the Bolivian grade 
school? A Six years. Secondary another six years. 

Q Another six years in secondary? A Yes. 

Q Did you study English in Bolivia? A No; we 
have to choose English or French. 

1604 Q Where did you pick up your English? A 
Well, I started a little before to come here, before 
to come to the United States. 

Q Do you understand the question counsel has just 
asked you? 

You know that there are a lot of English words that 
come from the Spanish language? A Yes, sir. 

Q Do you understand the question that counsel just 
asked? 

Do you understand the question? Comprendez vous? 

Do you understand French? A Yes. 

Something stated in this letter is not right? 

Q You don’t understand the question, apparently. A 
Perhaps I don’t. You will repeat the question? 

Q What do you think he is asking you? A If every¬ 
thing which he says is just right. 

Q He didn’t ask you that question. A Repeat it. 

MR. O’DONOGHUE: Would you read the question? 

(Pending question read.) 

MR. O’DONOGHUE: I don’t think that is it. 
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BY ME. O’DONOGHUE: 

Q Well, does it make any difference to you 

1605 when you sign a letter whether statements over 
your signature are true or not? A Of course it 

does, sir. 

Q You signed this letter containing a great many 
things that are not true? A Because I felt confidence 
in the lawyer, sir. 

MR. O'DONOGHUE: I have no further questions. • 
THE COURT: Is that all? 

MR. WARNER: I have one question. 

BY MR. WARNER: 

Q Captain, do you know of your own personal knowl¬ 
edge whether any of these corrections are not true? A 
Whether they are not true? 

Q Yes. A The corrections in relation with the facts? 
Q Yes, right here, are these corrections—do you know’ 
w’hether they are true or w’hether they are not true? A 
You mean if they mean the truth, is that what you mean? 

Q Yes, are those corrections, are they true or are they’ 
false? A I don’t understand the question. T am coming » 
back to the same thing. 

Q Are these corrections here—do you yourself know 
w’hether these corrections are proper corrections or 

1606 or not? A Are not proper? 

Q Do you know’ w’hether they are, yes, sir. 

You say your attorney made those corrections, you 
didn’t yourself, so I am asking you w’hat you know about 
them, w’hether they are proper. A T said before that 
many of these things are wrong. 

Q Many of these corrections are wrong? A Yes. 

Q And you wrould not have made them yourself; is 
that r\ght? A I didn’t know, in detail: T would read 
them. 

Q Tf you had a chance to state them, you would not 
have made these corrections; is that right? A Yes, that 
is right. I 
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MR. WARNER: I have no further questions. 

MR. BRESS: I have another witness. 

THE COURT: Is that all? 

Step down, sir. Thank you very much. 

1609 (Counsel having returned to the trial table:) 
MR. BRESS: Ladies and gentlemen of the jury, 

this is the deposition taken of Leslie L. Irvin at Lexing¬ 
ton, Kentucky on Wednesday, December 10, 1952, at 2 
o’clock p. m. 

The appearances were, for the plaintiff, by myself, 
Mr. Bress. 

For the defendants, Mr. Stewart for Eastern Airlines, 
and Mr. Burke for the United States. 

THE COURT: Now, Mr. Bress, may I make a sug¬ 
gestion? Keep your voice up. I am having difficulty 
hearing you. 

MR. BRESS: This is the deposition. This is the 
examination by Mr. Bress: 

1610 “Question: State your full name, Mr. Irvin. 
“Answer: Leslie Leroy Irvin. 

“Question: What is your age? 

“Answer: Fifty-seven. 

“Question: What is your home address? 

“Answer: I have several. I do not know which to 
give. I will give 800 Nimes Road, Los Angeles, Califor¬ 
nia. 

“Question: What is your occupation? 

“Answer: President of the Irving Air Chute Company. 
That Irving is spelled with a c g\ 

“Question: How long have you been connected with 
that company? 

“Answer: Since 1918. 

“Question: Does vour company own an airplane? 
“Answer: No, it is my personal property. 

“Question: Did you have an airplane on November 1, 
1949? 
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“Answer: Yes. 

“Question: Calling your attention to November 1, 1949, 
on which day there was a collision between two airplanes 
at the National Airport in Washington, D. C., were you 
there on November 1, 1949? 

“Answer: Yes. 

“Question: Did you fly into that airport on that 

1611 day? 

“Answer: Yes. 

“Question: What type plane was it that you flew into 
National Airport and was it vours? 

“Answer: A Lockheed Lodestar. It was mine. 

“Question: Were you a co-pilot on that plane? 

“Answer: Yes. 

“Question: Can you give us the name of the pilot who 
vras piloting your plane at the time it came into the Na¬ 
tional Airport? 

“Answer: Ira Hartzog. 

“Question: After your plane landed at the National 
Airport, tell us what it did. 

“Answer: We taxied off the runway and turned and 
went to the end of the runway at which the approach is 
made, and ran on down and ended in front of the Capitol 
Airlines hangar. 

“Question: Shortly after your plane came to a stop 
w T as your attention called to the fact that there had been 
a collision of two planes? 

“Answer: Yes. 

“Question: Who called it to your attention? 

“Answer: My attention vras called to it by Mr. Rogers 
w’ho was a passenger with me. 

“Question: Had the sirens then started to blow 

1612 and were people running excitedly in the direction 
of the collision? 

“Answer: Yes. 

“Question: From the time your plane landed at the 
National Airport until the time you were informed of 
the crash, how much time had elapsed? 
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“Answer: About five minutes. 

“Question: When you saw the people running or ex¬ 
citedly moving about did you look in the direction in 
which they were running? 

“Answer: Yes. 

“Question: Did you see either of the two planes that 
■were involved in the crash when you approached? 

“Answer: No. 

“Question: Did you go over to the place where they 
had crashed? 

“Answer: No. 

“Question: How long did you remain in Washington 
that day? 

“Answer: I believe we left there sometime late in the 
afternoon. 

“Question: Do you expect to be in Washington during 
January, 1953? 

“Answer: No, I don’t.” 

Then Mr. Burke asked some questions. Do you 
1613 want to read them? 

MR. BURKE: No, you go ahead. 

MR. BRESS: Then Mr. Burke asked these questions: 

“Question: Mr. Irvin, there is a question or two I 
would like to ask you. Would you mind giving me again 
the name of your pilot? 

“Answer: Ira Hartzog. 

“Question: His address, if you know? 

“Answer: I don’t know his present address. He now 
lives somewhere in New Jersey. 

“Question: If we write you, could you not obtain it 
for us? 

“Answer: You may write Clare Noak at Buffalo and 
you may get it. He -works for the New York Rubber 
Company. 

“Question: He is not still in your employ? 

“Answer: No, he is not. 

“Question: The passenger aboard your plane was 
Harold Rogers? 
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“Answer: Yes. 

“Question: His address, if you know? 

“Answer: Lexington, Kentucky. 

“Question: As I recall your testimony, you appar¬ 
ently landed how many minutes prior to hearing the si¬ 
rens? 

1614 “Answer: Five minutes.” 

That is all. 

• • • • 

1617 Crenshaw Hardy 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BRESS: 

Q Your name is Mr. Crenshaw Hardy? A 

1618 Yes, sir. 

Q You spell your first name, C-r-e-n-s-h-a-w? 
A That is right, sir. 

Q And your last name, Hardy, H-a-r-d-y? A Hardy; 
that is right. 

Q You have already told us you live in Alexandria, 
Virginia? A Yes, sir. 

Q And your age is what? A Forty-eight. 

Q Where are you employed? A For the Govern¬ 
ment, ERDL, at Fort Belvoir. 

BY THE COURT: 

Q What is VRDL? A Engineering Research De¬ 
velopment Laboratories. 

BY MR. BRESS: 

Q On November 1, 1949, on the morning of that day, 
when there was a crash between two planes approaching 
the airport, will you tell us whether or not you were at 
some place near U. S. Highway 1? A Yes, sir, I was 
over at the Potomac Yards. 
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Q Would you come down to this map and point out to 
the jury where you were at the time of this crash? 

Let me explain this to you. Will you stand over there, 
please? 

1619 This is the airport. A Yes, sir. 

Q This is the Potomac Yards, and if you will 
look over here, you will see this is River Road. A Yes. 
This is where I was working at the service station. 

Q This is Swann Avenue. 

THE COURT: I wonder if we better use this? 

^MR. BRESS: I don’t think it shows it. 

THE COURT: Suppose we ask the witness. 

BY MR. BRESS: 

Q Mr. Hardy, you say you were working at the service 
station? A Yes, sir. 

Q On River Road, there? A Yes, sir. 

Q Would you take this pencil and make a mark where 
this service station is? A It is approximately right 
here. 

Q You made a mark on the map, and for the record it 
appears just below the No. 1 U. S. Highway; is that right? 
A Yes. 

Q Now, this is just south of Swann Avenue and west 
of River Road? A Yes, sir. 

1620 Q Does that parking lot face River Road? A 
Yes, sir. 

Q Now, where were you standing with respect to that 
parking lot? A The property I was working on at the 
time adjoins River Road. There was one truck sitting 
on the edge of River Road, in this spot. 

Q Were you standing there? A Yes, working on the 
truck. 

Q Did you see a DC-4, a large airplane go over in an 
easterly direction at that time? A I noticed a big 
silver transport come across, about Clifford Avenue, and 
it came right up along where this tower is. 
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Q Will you draw the path that you saw that plane 
take from the time you first did see it until you stopped 
looking at it? A It was approximately here at first, 
just on the edge of the road, going straight, due east, 
over above this, the big tower, you know. 

THE COURT: What is that big tower? Is he refer¬ 
ring to the tipple? 

BY MR. BRESS: 

Q What tower are you referring to? A It is the 
tower at the Potomac Yards. That is up here, 

1621 where they watch the cars go over the hump. 

THE COURT: I admit I am in the dark as to 

that. 

BY MR. BRESS: 

Q From the time you first saw the plane, was he go¬ 
ing on this line here? A Yes. It was flying due east, 
and it kind of banked off a little, like that (indicating). 

Q You have made a line. Would you stand over 
here? Stand where you are now. 

You have made a line, which I will describe for the rec¬ 
ord, as beginning west of River Road and at Clifford 
Avenue; is that right? A Yes. 

Q You have that line headed due east? A Due east. 

Q Until where you say it banked? A Banked to the 
left a little bit. 

Q When it started to bank to the left a little bit at 
the point where you have it shown, did you continue to 
look at it thereafter or did your attention go somewhere 
else? A No, sir, it was—I remember particularly, my 
hands were cold, and I turned from the truck and started 
to the garage and took just about 10 or 12 steps, and I 
heard a boom, and I looked, and there was stuff 

1622 all flying in the air, and that is all I seen. 

Q That is all you saw? A Yes. 

Q That is all you know? A Yes. 

MR. BRESS: Take the witness. 
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C ross-Eccamination 
BY MR. O’DONOGHUE: 

Q At no time before the collision did you see the 
other plane with which this plane collided? A No, sir; 
only one, the transport is the only plane I saw in the air 
at the time. I never saw any other plane. 

MR. O’DONOGHUE: That is all. 

Cross-Examination 
BY MR. GALIHER: 

Q How long did it take you to take the 12 steps? 
A I can measure it for you if you want me to try it. 

I took ordinary steps. I imagine three or four seconds. 
It didn’t take long. 

Q In other words, you saw the transport, you turned 
away, three or four seconds passed, and then bang? A 
And I looked for it in the air, and it seewed like an 
explosion, and it seemed like the stuff was flying in the 
air, and that is all I know 

MR. GALIHER: Thank you, sir. 

1623 Redirect Examination 

BY MR. BRESS: 

Q Mr. Hardy, you didn’t count the number of seconds 
that elapsed from the time you turned until the time of 
the collision? A No, sir, I didn’t. 

Q There was some number of seconds but you can’t 
tell us how many? A I know it wasn’t as much as a 
minute. 

Q It wasn’t as much as a minute? A No. 

Q Was it as much as a half minute? A It could 
possibly have been half a minute. 

MR. BRESS: That is all. 
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Recross-Examination 
BY MR. GALIHER: 

Q Your best recollection is it was three or four sec¬ 
onds, wasn’t it! A It was a matter of seconds, no long¬ 
er than to walk 12 or 14 feet. 

MR. WARNER: I would like to ask the witness about 
walking the ten or twelve steps he took. 

BY THE COURT: 

Q How much time were you walking? How many 
steps did you say you took? A Around 12 to 14 
1624 from the truck to the garage door. 

BY MR. WARNER: 

Q Will you walk in front of the jury box and show us 
how far you approximately walked that day? A Up to 
that table there. It was ordinary walking. 

MR. WARNER: That is all. 

THE COURT: Is that all? 

MR. WARNER: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

THE COURT: Well, it is 3:25, Mr. Bress. I was 
going to suggest I would like to take a little walk my¬ 
self, the other way. 

Be back tomorrow morning, members of the jury, at 
10 o’clock, with the usual caution: Do not talk about the 
case with each other or anybody else, and if anybody 
presumes to talk with you about it, notify me immedi¬ 
ately of that fact, and also keep your minds open. 

Be back tomorrow morning at 10 o’clock. 

Those in the court room will remain seated until the 
jury leaves the room. 

(Thereupon, at 3:25 o’clock p.m. an adjournment was 
taken until 10:00 o’clock a. m. on Wednesday, February 
4, 1953.) 

• • • • 
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1625 Washington, D. C. 

Wednesday, February 4, 1953 

The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. MeGUIRE and the jury. 

Appearances: 

For plaintiff: 

Mr. DAVID G. BRESS 
Mr. SHELDON E. BERNSTEIN 
For defendant Eastern Air Lines, Inc.: 

Mr. RICHARD W. GALIHER 
Mr. JOHN AHERNE 
Mr. ROBERT EWALD 
For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 
• • • • 

1627 Proceedings 

MR. GALIHER: May we approach the Bench, your 
Honor? 

THE COURT: Yes. 

(At the Bench:) 

MR. AHERNE: Judge McGuire, I would like 'to say 
to you, sir, that before you make any formal ruling on 
the admissibility of the pattern, we would like -an op¬ 
portunity to be heard briefly before you make such rul¬ 
ing. 

THE COURT: That is in my mind. That has been 
on my mind for the last forty-eight hours. There are a 
couple of questions I would like to ask, and I would like 
to also have counsel follow with me step by step the steps 
that lead up to the conclusion that I have not as yet 
come to (Laughter). 

MR. AHERNE: I hope that will be a, happy journey 
for counsel, your Honor 
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(Counsel having returned to the trial table:) 

MR. BRESS: Mr. Cope. 

Whereupon 

C. Duane Cope 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 
BY MR. BRESS: 

Q Your name is Mr. C. Duane Cope? A 

1628 Right. 

Q The middle name is spelled D-u-a-n-e, and 
your last name is speddel C-o-p-e, is that correct? A 
Right. 

Q Mr. Cope, where do you live? A 386 Washington 
Avenue, Wellington, Alexandria, Virginia. 

Q And how old are you? A Twenty-five. 

Q How long have you lived in the greater Washington 
Area? A Eighteen years. 

Q What is your occupation? A Automobile dealer. 
Q Where is your place of business? A In Alex¬ 
andria and Middleburg, Virginia. 

Q How long have you been in that business? A 
About four years. 

Q Are you married? A Yes. 

Q Do you live with your wife? A Yes. 

Q Any children? A No. 

Q Mr. Cope, were you an eye witness to a col- 

1629 lision between an Eastern Air Lines’ DC-4 and a 
P-38 plane on the morning of November 1, 1949? 

A Yes, sir. 

Q You saw the planes collide? A Yes, sir. 

Q Where were you going at the time? A I was go¬ 
ing back to my office in Alexandria. 
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Q Going from where? A Washington, 

Q Pardon? A From Washington on Mount Vernon 
Boulevard. 

Q Do you know that roadway pretty well? A Yes, 
sir. 

Q And how frequently prior to November 1, 1949, did 
you travel that road? A At least once a day. 

Q Were you living at that time in Washington or in 
Alexandria? A Alexandria. 

Q Particularly the roadway between the airport and 
Alexandria, are you quite familiar with that? A Yes, 
sir. 

Q And were you quite familiar with it on November 
1st? A Yes, sir. 

Q Can you tell then where you were when you 
1630 first saw either plane that was involved in that 
collision? A I first saw the P-38 as I was ap¬ 
proaching the Fourteenth Street Bridge on my way back. 

Q Do I understand that that was while, before you got 
on to the Mount Vernon Highway A Yes. 

Q Where did you see the P-38 at that time? A Well, 
I was driving on that road that approaches the Four¬ 
teenth Street Bridge, and I looked out this window of 
the car and up at about that angle (Indicating). 

Q Where was the P-38 at that time with respect to 
the Potomac River and with respect to the direction of 
its flight; that is, where it was headed, in what direction? 
A It was headed in a west or west by southwest di¬ 
rection in a wide circle. It is hard to say just what it 
was over. I imagine it was over the River. I was look¬ 
ing at it at an angle. 

Q You were looking at it at that time as you were 
approaching the Fourteenth Street Bridge? A That is 
right. 

Q Now when you saw it at that time, could you give 
us an estimate of its altitude? A Not exactly. I would 
say around between three and four thousand feet, I guess. 
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Q Three to four thousand feet? A I would 

1631 imagine that. 

Q Have you flown planes yourself? A No; 
just commercially. 

Q Oh, I see. Just riding as a passenger? A Uh-huh. 

Q Now from the time that you saw that plane as you 
were approaching the Fourteenth Street Bridge, from 
there on, did you follow that plane any more or did you 
continue with your driving? A I continued driving on. 

Q At the point that you say you saw it, at this point 
where it was three to four thousand feet headed west by 
southwest in a circle, will you tell us whether or not that 
position, what that position was as to whether it was 
north or south of the airport; that is, 'the plane when 
you first saw it? A Well, it would be north of the 
airport. 

Q You have looked at this photograph that is an air 
view. Just to be sure you understand, you know that that 
is the airport (indicating) ? A Yes. 

Q You know that this is the Fourteenth Street Bridge 
over here? A Yes, sir. 

Q And this is north toward the top and south to the 
bottom? A Yes. 

1632 Q Now as I understand it you were approaching 
this bridge here. Now I would like to have an 

idea of where it was. Could you point with the eraser 
of this pencil as to where that P-38 was at the altitude 
that you have just stated when you first saw it? In 
other words, you said—you just point— 

THE COURT: It might be wise to turn that board 
more towards the jury. 

MR. BRESS: Yes; I am sorry. j 

THE WITNESS: I was right at about this point 
(indicating). 

MR. BRESS: The witness is pointing to the northerly 
of the two Fourteenth Street Bridges at a point just be- 
fore it reaches the water. 
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BY MR. BRESS: 

Q Go ahead. A And from an angle that I was look¬ 
ing at I would say that straight under it would be a 
point right here, about here, along in here, headed in that 
direction. 

MR. BRESS: The witness is pointing— 

BY MR. BRESS: 

Q Would you point to that again so I can describe it 
for the record? A (The witness did as requested.) 

MR. BRESS: The witness is pointing on this photo¬ 
graph to a point over water just south of what 

1633 would be about one inch south of the point at which 
the railroad bridge meets the land. 

MR. AHERNE: What does that point indicate, Mr. 
Bress? 

MR. BRESS: The position of the P-38 when he first 
saw it in the direction which he has described. 

BY MR. BRESS: 

Q Let me ask you this question: You continued from 
there on across the bridge on the Mount Vernon Highway 
until there came a time when you saw that plane again, 
is that correct? A Yes, sir. 

Q Now, Mr. Cope, how much time elapsed from the 
time you first saw the plane at the point you have just 
described until the time you next saw it immediately be¬ 
fore the collision? I understand that you did see it be¬ 
fore the collision. I don’t want to lead you. You did see 
it immediately before the collision? A That is correct 

Q Now from the time you first saw it in the position 
that you just described, until the time you next saw it 
prior to the time of the collision, how much time had 
elapsed? A Between four and five minutes. 

Q And how do you know, and how could you state 
with certainty that it was between four and five minutes? 
A I timed it about two weeks ago. 

1634 Q “By timing it two weeks ago” would you tell 
us what you did in timing it? A I ran the same 

distance at about the same rate of speed. 
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Q And doing it again from that point to the point 
where yon saw it again— A Yes. 

Q —you timed it between four and four and a half 
minutes? A Yes. 

Q All right, sir. 

Now let’s get to the point— 

I am sorry. I said four or four and a half. A Four 
to five. 

Q Four to five, I am sorry. That was inadvertent. 

Now the next point I want you to tell us is where your 
car was, what your position was on the Mount Vernon 
Highway when you next saw the plane? A You mean 
point it out here? 

Q Point it out on this larger chart, if you will, please. 

Let me just ask you a general question. You point out 
on this chart w T here you next saw the plane, and tell the 
jury what you saw, where the P-38 was, where the DC-4 
was, and how you saw them move towards each other, and 
how they collided. Just go down there and point it out 
and explain it as clear as you can, and stay in a 
1635 position, Mr. Cope, so that you don’t block the 
map from the jury or the Judge. A (The witness 
did as requested.) 

MR. BRESS: I think probably if you get on this side 
that the Judge will be able to watch it also. 

BY MR. BRESS: 

Q Do you understand, Mr. Cope? This is just a 
drawing to scale of what you see on the photograph. 
This is the Mount Vernon Highway. This scale is one 
inch equals four hundred feet. The Mount Vernon High¬ 
way is shown around here as it comes around here. Do 
you feel that you fully recognize this? Do you have any 
question about that map? A No. 

Q Anything you don’t understand? A No. 

Q All right. A I was right about at this point, 
right along here, when I first saw it (indicating). 
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Q Would you put your initials at that point, please, 
showing where you were? Put “CDC”. A (The witness 
did as requested.) 

Q All right. "CDC” shows the point where you were 
when you first saw the planes involved, is that correct? 
A Yes. 

Q Now tell us what you saw at that time. A 

1636 I saw the two planes approaching the field at an 
angle about like this (indicating), and they held 

my attention because they were both going in the same 
direction and they seemed to be coming closer together, 
and I wondered in my mind if the two of them could be 
going to the same runway, because it looked like they 
were getting too close together, so it held my attention. 
It held my attention until the two of them (indicating) 
which evidently were approaching the same runway came 
together at a point about like this (indicating). 

Q Now would you fix the point at which they came 
together by drawing a circle and putting your initials in 
it? 

MR. AHERNE: Let him state it in words first, Mr. 
Bress, before he puts it on the map. The record won’t 
show anything. 

MR. BRESS: He understands the map. I have asked 
him to put it in words as generally as I can. Now I am 
asking him to put it on this map. Now if there are any 
further questions after he does it we will ask him. 

BY MR. BRESS: 

Q Go ahead, sir. A The time that I saw it where I 
pictured a point straight below the two planes would be 
right about here (indicating). 

Q Would you put vour initials at that point? A 
(The witness did as requested.) 

Q Put a circle around it, please. A (The wit- 

1637 ness did as requested.) 

Q Now what does that point represent, again? 
A (There was no response by the witness.) 
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Q Will you explain again what that point represents? 
A I say to the best of my recollection that is about 
where the two planes collided. 

Q Now, can you tell us what the position of the P-38 
was with respect to that point of collision when you first 
saw it approaching it, and the position of the DC-4 with 
respect to that point of collision, when you first saw it 
approach the point of collision? A Will you repeat 
that? 

Q You have shown a point w T here the two planes came 
together. What I would like to do is to take the two 
planes back from that point to point out where the first 
one was when you first saw it, and where the other one 
was when you first saw it, so we can show how much of 
the last bit of flight prior to the impact you actually saw. 
A Well, at the time -when I first saw r them, I imagine 
they would be flying along in here. 

THE COURT: Well, now, of course, you can’t testify 
as to wrhat you imagine. If you have no recollection you 
should say so. 

THE WITNESS: I didn’t hear him. 

MR. BRESS: The Judge said you can’t testify 
1638 to wrhat you imagine. You said “I imagine they 
wrere”. You can’t tell that. 

THE WITNESS: What I was imagining was the 
point over which they were. 

THE COURT: But you can’t testify as to what you 
imagine. 

MR. BRESS: You can’t say what you imagine. You. 
can tell us what you saw or what you recall. 

THE COURT: You see, “imagine” means that you 
have no actual knowledge, that you conjure up in your 
mind the thing must have happened in this fashion. 

THE WITNESS: Well, what I am saying that I 
imagine is that I couldn’t say for sure wdiat point they 
were under at that point. 
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THE COURT: Then if you can’t say for sure that 
would be your answer to the question. “I can’t say for 
sure.” 

MR. GALIHER: May I ask at what point he is talk¬ 
ing about? 

MR. BRESS: He is talking about the point of impact 
or the point of approach. 

THE WITNESS: The point of approach. 

BY MR. BRESS: 

Q With respect to the point of impact, let me get 
that cleared up. You have pointed to your initials 
“C.D.C.” as to where you were when you saw the impact. 
A You asked me when I first saw the airplane. 

Q Where you first saw the airplane. That is where 
you were? A Yes, sir. 

1639 Q What was your position when you saw 'the 
airplanes collide? A A little ways further down. 

Q Would you put a “1” there? 

THE COURT: He means further down on the road? 

THE WITNESS: Yes. 

MR. BRESS: Yes; further south, and I will point 
that out. 

BY MR. BRESS: 

Q The point where you were when you first saw the 
planes, you have got your initials there. I would like 
you to put a number 1 after that. Just put a “1”. A 
(The witness did as requested.) 

Q Now put a number 2 farther down as you have 
said where you were when the planes actually came to¬ 
gether. A (The witness did as requested.) 

MR. BRESS: For the sake of the record that is ap¬ 
proximately three-quarters of an inch south on the road¬ 
way. 

BY MR. BRESS: 

Q Now, at that point when the two planes came to¬ 
gether, will you tell us what land marks or what you re- 
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lated the point of collision as you have stated here, to any 
other land marks in the vicinity? 

MB. O’DONOGHTJE: I object to that. He didn’t say 
he has related it to any land marks. 

THE COURT: I think that is correct. 

1640 BY MB. BRESS: 

Q Did you relate the point of collision to any¬ 
thing from your position at that time? A This boat 
club here (indicating). 

Q And what distance from that boat club in any di¬ 
rection was it that you saw the collision occur? A I 
would say just a little bit north and a little bit east of 
this boat house. By that I mean a very few hundred feet. 

Q North and east. And you are referring to the boat 
house located on the point that is just east of the sail 
Marina here? A This is the sailing Marina here. 

Q But the blue part is the water, and this is the penin¬ 
sula that sticks out. A Yes. 

Q And you are referring to the boat house, I assume 
the house there on the land on the peninsula? A Yes. 

1 Q Now with respect to where the planes were prior to 
the collision, let me ask you this: For how long, can you 
tell us, prior to the point of collision as you have pointed 
it, did you see the two planes approach the point of colli¬ 
sion? A You mean the time? 

Q Yes. A I guess five or ten seconds. 

1641 Q You mean it was a matter of a few seconds, 
but the exact you don’t know? 

MB. AHERNE: I object to that. 

MB. O’DONOGHTJE: I object to that. 

THE COURT: If it is a guess it will be excluded. 

MB. BBESS: That is why I asked the question be¬ 
cause he proceeded with the word “guess”. 

BY MB. BRESS: 

Q As the Judge told you previously you can’t use 
“imagine” and you can’t guess at things. 
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ME. O’DONOGHUE: I object to that and move that 
it be stricken. 

THE COURT: Well, I will simply say this for the 
benefit of the witness. You can’t guess at anything, and 
you can’t imagine, because if imagination and guess is 
going to come into the picture then the jury can imagine 
too, and the jury can guess, but what the jury wants is 
facts, and what I want particularly from you is what you 
actually saw and what you can testify actually that you 
did see. 

THE WITNESS: At least five seconds, I am sure. 

BY MR. BRESS: 

Q Five seconds. 

Now will you take the stand, please! A (The witness 
did as requested.) 

Q Can you tell us what was the approximate 
1642 altitude of these planes at the time of collision! 

A Between three hundred and four hundred feet. 

Q And could you tell us the approximate speeds of the 
two planes? A Well, that would only be a guess. 

MR. GALIHER: I submit, Your Honor, that there has 
been no qualification to establish that. 

THE COURT: I don’t think that the witness, predi¬ 
cated upon his experience as a passenger on a plane, can 
testify as to speed of the planes. 

BY MR. BRESS: 

Q Have you had any experience—that I have asked 
you about—have you had any experience in working with 
planes or at air fields or in the Service that would in any 
way give you some background for estimating the speed 
of an airplane in flight! 

MR. BURKE: If your Honor please, he has already 
stated that by stating that his only experience is as a 
passenger on commercial aviation, as I understand the 
previous question. 

MR. BRESS: Do you object to it! I am trying to 
find out. He previously said he wasn’t a flyer. 



670 A 


THE COURT: He may answer. 

THE WITNESS: I know the landing speed of a 
DC-4. 

THE COURT: Well, the question is, Have yon had 
any experience in yonr background and in your past 
1543 that would in any way enable you, predicated upon 
that experience, to estimate the speed of an air¬ 
plane other than that of a passenger riding in a plane? 

THE WITNESS: No. 

MR. BRESS: That’s all. 

Cross-Examination 
BY MR. O’DONOGHUE: 

Q Mr. Cope, you testified that in your view the point 
of impact was a few hundred feet north and a few hun¬ 
dred feet east of the boat club, is that correct? A (The 
witness nodded affirmatively.) 

Q It would be good if you would say words. We have 
to get it dowm. A O.K. 

Q The answer then is Yes to that? A Yes. 

Q Would you say how many hundred feet north or 
how many hundred feet east? A That is hard to say. 
About two hundred. 

Q About two hundred? A About two hundred or 
three hundred. 

Q North, two hundred feet north, and two hundred 
feet east? 

MR. BRESS: Did you say between two and three 
hundred and something? 

1644 THE WITNESS: Between two and three hun¬ 
dred. 

BY MR. O’DONOGHUE: 

Q Between two and three hundred feet north of the 
tip of the peninsula, and then two or three hundred feet 
east of the tip of the peninsula too? A Yes. 

Q Now, so when you were looking at them, you were 
looking up into the air, wrere you? A Yes, sir. 
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Q And while you were looking up in the air at those 
planes, could you see any portion of the ground? A 
Yes, sir. 

Q You could see that at the same time, could you? A 
Well, just what you see out of the corner of your eye. 

Q Oh, out of the comer of your eye? A Well, yes. 
Just like when you look at that ceiling you can still see 
that wall. 

Q So you could just see barely out of the comer of 
your eye this point of reference of the ground? A Not 
barely. I could definitely see it. 

Q Were you moving along in the car at this time? A 
Yes; pretty slowly. 

Q Pretty slowly? A Yes. 

Q But you were driving the car? A Yes. 
1645 Q And was there anyone else with you? A 
No. 

Q When you first saw the P-38, can you tell us what 
its attitude was, what its angle was? A When I first 
saw it the first time? 

Q Not the first time, but just before the accident. 
A Yes; it was coming in at an angle about like that 
(indicating), about twenty degrees. 

Q About twenty degrees? A Yes. 

Q And what was the attitude of the Eastern plane? 
A They were pretty close to the same. The Eastern 
plane was a little less. 

Q Now did the wreckage, any of the wreckage, fall 
near you? A Well, from the point where I indicated I 
thought it happened, from that point, why, I had trav¬ 
elled just a little bit further, and after the impact hap¬ 
pened, the tail section, larger section, came end over end, 
and from that many feet in the air, why, a few feet on 
the ground I don’t believe makes too much difference. 
You can’t tell hardly where it is going to land. And for 
a second there it did look like it was coming right towards 
the road where I was, and the natural reaction, you kind 
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of draw up like that (indicating), and by the time 

1646 I stopped, the tail section where it landed on the 
beach was right straight across the road from 

where I stopped. 

Q Eight straight across the road from where yon 
stopped. And that tail section yon say was going end 
over end? A Yes; there was a little spiral to it, bnt 
mostly end over end. 

MR. O’DONOGHTJE: That’s all. 

C ross-Eocamiriation 
BY ME. GALIHER: 

Q Mr. Cope, yon told ns that yon first noticed the 
P-38 plane abont the time yon started to cross the bridge 
or got near the bridge? A Yes, sir. 

Q And as yon pointed out that of course was a bridge 
across the Potomac up there. Now at that point yon said 
that the plane was three to four thousand feet in height, 
as I recall? A Yes. 

Q Could that have been as much as five thousand feet? 
A No. 

Q Well, shortly after this accident didn’t you reach 
the conclusion and state in writing that when you first 
saw the plane the P-38, it was at a height of three thou¬ 
sand to five thousand feet? A No. 

1647 Q Will you look at this statement which is dated 
November 2, 1949, and tell me if this was your 

statement which yon gave to the Civil Aeronautics Board 
Investigator and signed? A (after examining a paper 
writing) Yes. 

MR. GALIHER: Would yon mark it please for identi¬ 
fication only? 

THE CLERK OF THE COURT: Defendant Eastern 
Exhibit No. 2 for identification. 

(Thereupon a statement made by the witness dated 
November 2, 1949, was marked by the Clerk of the Court 
“Eastern Exhibit No. 2 for identification.”) 
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THE COURT: Is that 1 or 2? 

MR. GALIHER: This is No. 2, Your Honor. 

MR. BRESS: You have got a pending question. 

BY ftlR. GALTHER: 

Q Mr. Cope, have you had an opportunity to read this? 
Did you when I handed it to you? A No. 

Q Woud you like to do so? A Yes. 

(Eastern Exhibit No. 2 was handed to the witness who 
examined it.) 

BY MR. GALIHER: 

Q Now does that refresh your recollection? A 

1648 Yes. 

Q Concerning the height that you first saw this 
plane? A Yes. 

Q And that height would have been according to this 
statement as much as five thousand feet? A Yes. 

MR. BRESS: That is not what the statement says. 
MR. GALIHER: Well, he has just said Yes, Mr. 
Bress. 

BY MR. GALIHER: 

Q Is that right? 

1649 THE COURT: Have the witness read the state¬ 
ment with reference to the altitude. Will you read 

that out loud for the benefit of the jury and the reporter? 
THE WITNESS: (Reading) 

“I definitely saw the P-38 about five or ten minutes 
previously where I was crossing the 14th Street Bridge 
at about 325,000 feet approximate altitude.” 

BY MR. GALIHER: 

Q I notice also that you told Mr. Bress here today 
that it was only five minutes before the accident. I 
notice here that you said five to ten minutes. A Yes. 

Q And you said you went out and timed it two weeks 
ago? A Yes. 

Q At whose request di dyou go out and time it? A 
I believe Mr. Newmyer. 

Q Mr. Newmyer from Mr. Bress’ office? A Yes. 
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Q Was he with you 'when you timed it? A No; he 
wasn’t 

MR. BRESS: I didn’t hear the answer. 

THE WITNESS: No. 

MR. GALIHER: He said no. 

1650 BY MR. GALIHER: 

Q Now you have indicated on this map that 
when you first saw the P-38—I don’t want to point it out 
and have an objection. I don’t want to point out some¬ 
thing which you didn’t point out, but tell me if I am 
wrong. Just before you reached the river on the land, 
is that right, is that where you saw it? A You say is 
that where I was? 

Q Yes, sir. A Yes. 

Q And you indicated I believe, and Mr. Bress put in 
the record that it was about 1 inch from the bridge here. 

MR. BRESS: One inch in a straight line south from 
the intersection of the railroad bridge and land. 

MR. GALIHER: Somewhere around there ? Does that 
suit you? 

MR. BRESS: Yes. 

BY MR. GALIHER: 

Q Now, then, do you have any idea as far as feet are 
concerned how far that would be from the bridge, just to 
give us some idea? A No. 

Q Do you have any idea from the point that you indi¬ 
cated you were just before you reached the bridge to that 
point where you first saw the P-38, how far that would 
be in feet? A You mean to where I saw it the 

1651 second time? 

Q No, sir; from the place you were where you 
saw it the first time to where it was when you saw it the 
first time, do you have any idea how far that would be in 
feet? A No. 

Q And that is because of the position that you were 
in in your car and the height of the plane that made it 
very difficult to estimate that distance? A Well, I was 
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looking at it on an angle, and I couldn’t estimate how 
far I was from a point directly under it. 

Q And that is very much true of est imatin g any 
points? A Yes. 

Q With respect to where an airplane is at a given 
time? A That is right 

Q Particularly when you are driving along in an auto¬ 
mobile? A Uh-huh. 

Q As you were? A Yes. Particularly at that alti¬ 
tude. 

Q Yes, sir. You indicated, I believe, that it was on 
a west or west by north heading? A No; west by south 
west 

Q West by southwest. Well, would you mind coming 
down, if you please, Mr. Cope, and just indicating the 
heading so we will just understand you? 

1652 (The witness left the stand and stood at the 
Board.) 

THE WITNESS: Which is the true west? 

BY MR. GALIHER: 

Q Now let’s see. I believe that would be north, south, 
east, west (indicating). I think that is right. 

MR. BRESS: Yes. 

BY MR. GALIHER: 

Q This is the airport 

THE COURT: May I interrupt you? This young 
lady is taking down for the record what you say. Of 
course, if you don’t say it loud enough she doesn’t get it, 
and I don’t think the jury is getting it all, either, so keep 
your voice up, please. 

THE WITNESS: All right. 

When I saw it it was on an angle about like this (illus¬ 
trating). 

BY MR. GALIHER: 

Q Now I believe for the sake of the record that you 
first indicated a heading of this, and you had it making 
a turn, is that right? A That is right. 
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Q The first heading would be about a northwest head¬ 
ing, would it, if this is north? 

MR. BRESS: Mr. Galiher, I would prefer 

1653 rather than object to let him make the motions of 
the hand as to the path instead of you because you 

are doing it in a different place. 

MR. GALIHER: Well, I thought I was doing it right, 
Mr. Bress. I apologize to you sir. 

MR. BRESS: I don’t want to object. Let him do it, 
please. 

THE WITNESS: It was in an arc, about like this. 
THE COURT: Now, Mr. Cope, I am quite certain that 
you can tell if you know what the true north is and the 
true w’est and the true east is in what direction this arc 
was being formed. 

THE WITNESS: Straight up in the middle of this 
picture is not a true north. 

THE COURT: Is what? 

THE WITNESS: It is not a true north. 

THE COURT: How do you know that? 

THE WITNESS: I think north is up— 

THE COURT: How do you know that straight up in 
the middle of the picture is not a true north? 

THE WITNESSS: Well, I recognize things there 
like— 

THE COURT: Well, if it isn’t a true north, you ad¬ 
mit that it is north anvway? 

THE WITNESS: Yes. 

THE COURT: Well, then, tell us from that fact in 
which direction the plane was going by virtue of 

1654 the arc that you have described. 

THE WITNESS: (Indicating). 

THE COURT: Now what direction is that? Approxi¬ 
mately what? 

THE WITNESS: West by southwest. 

BY MR. GALIHER: 
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Q And how far was the P-38 west by southwest when 
it went out of your vision at that time, |Mr. Cope. A I 
couldn’t say that. 

Q Well, now, how much of an area have you covered 
in that description with the pencil? You went some dis¬ 
tance across the map, and I would just like to get some 
idea as to your best approximation on the distance. A 
Just about an inch. 

Q About an inch. And do you have any idea whether 
the plane when you last saw it was at that time—I mean 
of course the first time—if it was over the land or over 
the water? A When I first saw it? 

Q Yes. We are talking now about the first time that 
you saw the plane. That was some minutes before the 
accident. And you have indicated the path of the plane 
at that time, and you indicated where it was when you 
first saw it. 

Now before it passed out of your vision at that time, 
can you tell us if it was over the land or over the water? 
A Water. 

1655 Q Well, then, you don’t mean to indicate that 
with relation to the land, as I believe you did, that 
it was anywhere over here when you last saw it just be¬ 
fore you came onto the bridge? A No. 

Q Then it would be somewhere over in here, would it 
not? A Yes, sir. 

Q On this heading that you have told us, going west? 
A Yes, sir. 

Q Now do you have any idea what time that was? A 
No. 

Q By the way, what kind of an automobile were you 
driving at that time, Mr. Cope? A A Cadillac. 

Q And was that a closed car? A Sedanette. 

Q Cadillac Sedanette? A Yes. 

Q And was anyone else in that car with you at that 
time? A No, sir. 
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Q Now at the time of this accident your best opinion 
was that five to ten minutes elapsed before you 

1656 next saw the airplane? A At what time? Excuse 
me. 

Q On November 2nd. A Yes, sir. 

Q Which was the day after the accident when you 
gave this statement. A Yes. 

Q Your best estimate was that five to ten minutes 
elapsed— A Yes, sir. 

Q —before you next saw anything as far as the 
planes were concerned. A Yes, sir. 

Q Before the accident? A Yes, sir. 

Q And was that your opinion up until several weeks 
ago when you went out to the scene of the accident and 
timed it? A Yes, sir. 

Q Now were you able to recall three years later the 
speed that you had been traveling? A Yes, sir. 

Q At the time of the accident? A Yes, sir. 

Q Was there any particular reason that you recalled 
it? I did not note any reference in the statement 

1657 to the speed. A I usually travel about the same 
rate of speed. 

Q Well, doesn’t that depend pretty much on what 
time you are due at a certain place? A No, sir. 

Q Now when you first saw it—do we understand—I 
mean the P-38, Mr. Cope, do we understand that you only 
saw it for a fleeting glimpse, as you might call it, or was 
there anything about it that attracted your attention to 
it? A Well, it wasn’t a fleeting glimpse that attracted 
my attention because a plane shaped like it is I hadn’t 
seen one for a long time. 

Q I see. And during that time could you estimate how 
long you had it under view at that time, several seconds 
or more or less? A I would say at least five seconds. 

Q Five continuous seconds? A Yes. 

Q WTiat was the condition of traffic on the road that 
you were traveling on at that time? A Just normal. 
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Q There was nothing to prevent you from taking your 
eyes off the road then for five seconds as you drove along 
watching this plane? A No. There isn’t too much 
traffic ait that time of day. 

1658 Q Can you tell us, Mr. Cope, please, if you re¬ 
call, whether or not the plane was climbing at the 

time you saw it or whether it was on a level flight? A I 
couldn’t say without a doubt. 

Q All right, sir. 

Now, then, it was an interval of time long enough to 
get you from the first point down to the place that you 
have marked on the map with your initials? A Yes. 

Q Now can you tell us how far that was from the 
south edge of the airport; in other words, where you were 
at the time you next saw a plane or planes? A What do 
you indicate as the south edge of the airport? 

Q Right along here, sir (indicating on map). A Do 
you say how far I was from that? 

Q In other words, you placed your initials, and we 
are trying to get some idea as to distance at that point. 
A I couldn’t tell you in feet other than finding out how 
far that point is from the south edge of the airport there. 

Q You have no idea? A I couldn’t say without a 
doubt. 

Q And yet you told us you travel that road about 
every day? A Well, you are asking me how far is 
from one point to another there that I have just never 
estimated. 

1659 Q It is very difficult in that position to make 
an estimate such as I have asked you for? 

May I come over there a minute? A Yes, indeed, sir. 

MR. BRESS: Do you want to tell him the scale of 
that map? 

THE WITNESS: You mean this point right here? 
BY MR. GALIHER: 

Q This point or any point at the south edge of the 
airport. A Well, this is the most southern edge (point¬ 
ing). 
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(The witness resumed the stand.) 

MR . GALIHER: You say you want me to tell him 
the scale? I thought you did. 

BY MB. GALIHER: 

Q Do you recall what Mr. Bress told you— 

MB. BRESS: You go ahead, I am sorry. I will with¬ 
draw my comment. 

THE COURT: 400 feet an inch, I believe. 

THE WITNESS: It is about 1500 feet. 

BY MR. GALIHER: 

Q All right, sir. Thank you. 

Now at that time you were still driving along the high¬ 
way? A At what time? 

Q At that time, at that point? A You mean 
1660 at the point that I first saw—you mean that I saw 
them the second time? 

Q This point where you put your initials on the map. 
A Yes, sir. 

Q Between the time that you first saw that plane just 
before you crossed the highway or crossed the river, did 
you see any other planes flying around the airport? A 
Not that I remember. 

Q All right, sir. 

Now at this time when you are 1500 feet south of the 
south edge of the airport, as you have indicated, or ap¬ 
proximately 1500 feet south, did you see one plane or two 
planes? A Two. 

Q Now’ at that point can you tell us please where those 
two planes were located? A You mean at what point 
of land they were over? 

Q Just where they were. If they were over the land— 
A I can’t tell you what they were over then. 

Q You have no idea whether they were over the land 
or over the water? A I—they were over land, I know 
that. I can’t tell you where they were though. 

Q You have no idea of where they were? A I have 
a rough idea, but I am not supposed to guess at that. 


Q That is right, sir. 

1661 And yon can’t tell ns then without guessing where 
they were at that point? A At the point when I 

first saw them? 

Q I think this was the second time that yon saw the 
P-38. A That is right. 

Q But the point where yon saw the two planes as yon 
indicated where yon were 1500 feet south of the south 
edge of the airport. A I know within a reasonable dis¬ 
tance about where they were. 

Q Will yon tell ns, please? Will yon tell ns what 
that reasonable distance is and where it was? A Can 
I show yon on there? 

Q Yes, indeed, sir. 

(The witness left the stand and stood at the board.) 
THE WITNESS: Right along in there. 

BY MR. GALIHER: 

Q Now do I understand yon now? Yon made a circle 
in this area here? A Yes, sir. 

Q Could yon by reading on this map some of the 
identification tell ns what that area is that yon 

1662 have just described? A That i>3 between Mount 
Vernon Boulevard and Danger Field Island Radio 

Range, a range station. 

Q In other words, yon have put both of those planes 
at a point east of Mount Vernon Highway, is that right, 
sir? A Right 

Q And is that down in the area where we see a num¬ 
ber of industrial plants? A No. 

Q Can yon describe other than the radio range down 
here what we would find in this area so that all of ns may 
in our minds get some idea of where that is? A That is 
mostly swamp land in there, I believe. 

Q Mostly swamp land? A Yes. 

Q And do yon have any idea where that was with re¬ 
spect to the sailing marina, how far from it that place 
that yon have indicated was located? A Yon mean the 
sailing marina or this boathouse? 
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Q Well, you can explain that in the way that it suits 
you, if you please, by using either one of those points. 
A That is between two and three thousand feet from 
this boathoue. 

Q I see. 

THE COURT: Which way would that be? 

BY MR. GALIHER: 

1663 Q That would be south, would it? A Yes. 

Q Two or three thousand feet south. 

Now will you also tell us at this point, if you can, the 
line of the two planes or path of the two planes? A 
About like this (illustrating). 

Q Now would you mind standing around so the jury 
will understand which plane you are indicating to be 
which, or would you like to use two pencils and draw them 
on a map, or two pens? Would that be better for you? 
A Well, this is the DC-4. 

MR. BRESS: You have two models of planes. Let 
him use those. 

MR. WARNER: Let him mark on the map as Mr. 
Galiher here suggests. 

MR. GALIHER: I have no objection to him doing it 
any way he wishes. 

BY MR. GALIHER: 

Q Would you prefer to use the plane models? A 
Yes. 

(Two model airplanes were handed to the witness.) 

THE WITNESS: Do you want me to hold these this 
way with the ground here or this way? 

BY ;MR. GALIHER: 

Q We would like to get some idea of the angle 
1665 of these planes down in that position that you have 
indicated. In other words, you said when you saw 
these two planes there were down in here. Now we would 
like to know the relative position of the two planes down 
in there as you saw it. A Well, using the floor as the 
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ground here, they were at an angle about like this (illus¬ 
trating). 

Q And will you show the manner in which they came 
together, if you observed that? A Something like that 
(illustrating). 

Q All right, sir. Could you turn around here, this 
would be the way the planes were coming, and hold them 
out and describe to the jury the manner in which they 
came together that way? A I didn’t follow that. 

Q You were at a different angle. Would you mind 
placing your back to the jury and giving that same dem¬ 
onstration, holding the planes up so that they might fol¬ 
low- you, using the map? A All right. Well, then, I 
have to hold them this way. 

Q If you please, sir. A (Witness illustrating.) 

Q That would be east of the highway? A Yes, sir. 

(The witness resumed the stand.) 

BY MR. GALIHER: 

Q Mr. Cope, as a matter of fact, isn’t it true 
1666 that when you first saw the Eastern plane or the 
transport plane, the plane was about one-half mile 
from the end of the runway? A Approximately, yes, 
sir. 

Q Well, the position that you have indicated down 
here, isn’t that a mile or a mile and a half from the end 
of the runway? A No, sir; that is a little over half a 
mile. 

Q Well, did you say from here (indicating) to the 
sailing marina was in the vicinity of 2,000 to 3,000 feet? 
A I said between two and three thousand. 

Q I am asking you, didn’t you? A I think not. That 
is between a half a mile and a mile there, I guess. 

Q Well how far is it from the tip of the sailing ma¬ 
rina to the south edge of the airport? A (Pause.) 

Q Or perhaps you would like to get that map? A I 
don’t know how far that is. 
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Q You have no idea? A No, sir. 

Q Mr. Cope, isn’t it a fact, sir, that when you first 
saw the Eastern plane it was making an approach to run¬ 
way 3 and was lined up with it or slightly to its west 
about one-half mile from the end of the runway? A No, 
sir. 

1667 Q That is not a fact, sir? A No, sir. 

Q Would you tell me, sir, if that is a statement 
that you gave— 

MR. BRESS: Fix the time and place, please. 

(A paper writing was handed to the witness by coun¬ 
sel.) 

THE WITNESS: (Pointing at the map) Is that red 
line there the runway you are referring to? 

BY MR. GALIHER: 

Q Yes, sir. That is Runway No. 3. I haven’t re¬ 
ferred to it, but you want to know what runway it is. 

MR. BRESS: I don’t think there is any evidence to 
show that the witness knows that is Runway 3. 

THE COURT: The question is, was that a statement 
given by the witness, and I don’t think he has answered. 

(Addressing the witness) Was that a statement given 
by you, Mr. Cope? 

THE WITNESS: Let me see. 

BY MR. GALIHER: 

Q As a matter of fact, this statement was one that 
you gave to the attorneys representing the plaintiff in 
this case, was it not? A I don’t know. 

Q This is a copy of it? A I don’t know. 

1668 Q You wouldn’t deny that, would you, sir? A 
I couldn’t say. 

Q Well, doesn’t it look like a copy or a signed copy 
of the statement which you gave the attorneys repre¬ 
senting the plaintiffs in this case? A I don’t remember. 

MR. BRESS: No objection. 

MR. WARNER: May I see it, please, Mr. Galiher? 
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MR. GALIHER: I will have it marked and then show 
it to yon, Mr. Warner. 

THE COURT: Defendant Eastern 3 for identification. 

(A paper writing purporting to be a statement by 
the witness was marked by the Clerk as Defendant 
Eastern Exhibit No. 3 for identification.) 

THE COURT: Mr. Cope, for the record, does it pur¬ 
port to be a statement given by you to somebody? 

THE WITNESS: Sir? 

THE COURT: Does this purport to be a statement 
given by you to somebody? 

THE WITNESS: This one? 

THE COURT: Yes. 

THE WITNESS: Yes, sir. 

THE COURT: You don’t remember to whom it was 
given? 

THE WITNESS: Well, this one was given to 
1669 that gentleman that signed at the bottom there. 

(Defendant Eastern Exhibit No. 3 was handed 
to the Court.) 

THE WITNESS: May I see that for a minute? 

(Defendant Eastern Exhibit No. 3 was handed to the 
witness by the Clerk.) 

BY MR. GALIHER: 

Q Is what appears in this statement true? A No; I 
don’t believe so. 

Q You don’t believe it is true? 

MR. BRESS: One moment, please. I t hink there is 
a pending question. There is an effort to impeach on 
whether or not the Eastern plane was lined up exactly or 
otherwise. I have forgotten the exact language. I don’t 
think there has been an answer to that question. I object 
to a form of question asking whether a document not in 
evidence, everything about it, is or is not true. I have 
no objection to the document going in. 
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THE COURT: What are you doing? Are you ob¬ 
jecting to the question that has been asked or are you 
insisting by way of objection that the previous question 
should be answered? 

MR. BRESS: On those two grounds. 

THE COURT: Well, there is a previous question 
pending, so we will take the question that has been asked: 
as though it had never been asked. 

1670 MR. GALIHER: Would you please read that 
question back to Mr. Cope? 

THE REPORTER (Reading): 

“Question: ^Mr. Cope, isn’t it a fact, sir, that when 
you first saw the Eastern plane it was making an ap¬ 
proach to Runway 3 and was lined up with it or slightly 
to its west about one-half mile from the end of the run¬ 
way? 

“Answer: No, sir. 

“Question: That is not a fact, sir? 

“Answer: No, sir.” 

THE COURT: That has been answered. 

There was a question pending. Would you read that? 

THE REPORTER (Reading): 

“Question: Is what appears in this statement true? 

“Answer: No; I don’t believe so. 

“Question: You don’t believe it is true?” 

BY MR. GALIHER: 

Q You don’t believe this statement is true? A The 
reference to the plane being west of the runway isn’t. 

Q Well, now, isn’t it a fact, Mr. Cope, that the origi¬ 
nal of this statement was given to the attorneys repre¬ 
senting the plaintiffs? A I just looked at— 

1671 MR. BRESS: Objected to. 

THE COURT: He may answer, if he knows. 

THE WITNESS: I just looked at the date on that, 
and that is a copy of another statement. I mean, it is a 
duplicate. But I don’t know where the original is. I did 
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that. I tried to just have one statement and just make a 
copy of that. 

BY MR. GALIHER: 

Q Who did you give the one statement to from which 
you made a copy? A I don’t know. I have given them 
to a lot of people. 

Q Well don’t you remember, Mr. Cope, that the origi¬ 
nal of this statement was one which was given by you to 
the attorneys representing the plaintiff? You read it 
over and signed it? A They have a copy of that, but 
the original statement was made a long time ago. 

Q Isn’t it a fact, Mr. Cope, that when the representa¬ 
tive for the Government called to visit you on the date 
that this statement was signed or initialed by you, that 
he said you declined to give him a statement, but reached 
in your drawer and said, “Here’s a copy of the statement 
that I have given and I will give it to you”? A That is 
right exactly. 

1672 MR. BRESS: I think that date ought to be 
fixed. That has not been disclosed; the time and 
place of this reference ought to be fixed for the jury. 

BY MR. GALIHER: 

Q Was the date that appears on here, January 5, 
1953, the date? A That is right. 

Q Isn’t it a fact that at that time you told the Gov¬ 
ernment representative that this was your recollection 
concerning -the accident, and you were not going to give 
any other statements? A That is right. 

Q And now you tell us today there are statements in 
here which are not true and are incorrect. A My mem¬ 
ory doesn’t serve me the same way now that it did at 
that time. The plane where it has reference to it being 
west of the runway. 

Q As a matter of fact, Mr. Cope, your memory was 
a great deal fresher at the time of the accident than it is 
now? A I wouldn’t say that. I was pretty much up¬ 
set by witnessing it. 
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Q Your memory was a great deal fresher when you 
gave this statement than it is today, was iit not, Mr. 
Cope? A No; I gave that statement, originally 

1673 made that statement either the same day or the 
nest day after it happened. The next day, I be¬ 
lieve it was. 

Q And your recollection was a good deal fresher then 
than it is today, was it not? A Well, I don’t know what 
you mean by “fresh”. You mean it should be more exact? 

Q I mean by that, as time goes on we are inclined to 
forget about things or not recall them the way we can 
immediately after they happened when they are fresh in 
our minds, when we are positive about the things we 
saw, as compared to what we might tell about it three 
years and three months afterwards. 

MR. BRESS: I object to the form of the question. 

MR. GALIHER: Well, Mr. Bress, I am simply trying 
to answer his question. 

MR. BRESS: I think you are trying to argue. 

THE COURT: It was a question framed by the wit¬ 
ness as to what counsel meant by “fresh”. I think that is 
perfectly proper. 

BY MR. GALIHER: 

Q Well, would you tell us, please, Mr. Cope, why in 
this statement you said as follows: 

“I observed an Eastern Air Lines plane and a P-38. 
The Eastern plane was making an approach to Runway 
3 and lined up with it or slightly to its west about 

1674 one-half mile from the end of the runway.”? 

MR. BRESS: I submit, if the Court please, 
that that does not contradict what the witness has testi¬ 
fied here today. There is nothing to show that the point 
where he marked is not west of the end of that runway. 
I submit that there is no contradiction in what that says 
and what he testified to. 

MR. GALIHER: Here is the place he indicated. 
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THE COURT: Just a minute. 

}/LR. GALIHER: Pardon me, sir. 

THE COURT: Just a minute, please. Don’t let’s get 
off on tangents again. As I repeated yesterday and I will 
repeat now again, this is just a day, and I hope it will be 
a long life and a merry one, and a happy one, rather, and 
a merry one, too, for all of us. Now whether or not it 
contradicts what the witness has said before is not for 
counsel to say, it is for the jury, if the jury should find 
that there is a discrepancy between these two statements. 
But counsel has a right to cross-examine the witness and 
to bring out if he can statements made at a previous 
time before these proceedings started. 

Now on that note we will adjourn for the morning 
recess. 

(A short recess was taken.) 

1675 BY MR. GALIHER: 

Q Now, Mr. Cope, in the recess which we have 
just had, will you tell us whether or not in giving some 
thought to this statement, if you can now tell us, if this 
is a copy of the statement which you originally gave to 
the office of Newmyer and Bress, who represent the plain¬ 
tiffs in this case? A Yes, I believe it is. 

Q And will you please tell us when you gave that 
office the original of which this you have indicated is a 
copy? A They didn’t get the original. 

MR. BRESS: One moment, please. I submit, if the 
Court please, that if this line of interrogation, which I 
didn’t object to ,is pursued in this fashion, that the docu¬ 
ment that he has referred to should be offered in evi¬ 
dence. 

I thought on cross-examination prior contradictory 
statements may be used for purpose of impeachment, but 
since this doesn’t tend to do that, then it is an effort to 
get in the substance of a statement without offering it in 
evidence, and I think the statement ought to go in at this 
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time, otherwise, this line of inquiry is not proper cross- 
examination. 

MR. GALIHER: Your Honor, may I say that I think 
that the jury should be told, because this is the second 
time that Mr. Bress has made such a statement concern¬ 
ing documents, that the defendants are not supposed to 
put in any phase of their case during the course of the 
plaintiffs’ case, and I can assure Mr. Bress that 

1676 is the only reason that this statement has not been 
offered, and that statement yesterday which you 

talked about, and I think Judge McGuire will agree that 
that is a fact. 

MR. BRESS: Well, I disagree with Mr. Galiher on 
the law as to whether or not a defendant is not supposed 
to offer. He can. 

THE COURT: Well, counsel is not advised to put in 
any document in evidence that he doesn’t want to. 

This is your witness. You may offer it if you think it 
is important for the jury. 

MR. BRESS: Very well. 

MR. GALIHER: As a matter of fact, Mr. Bress, I 
will present this to you at this time, if you wish to have 
it marked and offered, and certainly I would like to have 
the jury look at it. 

MR. BRESS: I will examine the witness on redirect 
examination on anything that you covered on cross- 
examination. 

THE COURT: That is fine. That is the rule. 

THE WITNESS: Your Honor— 

MR. BRESS: All I want to do is to stick to the rules. 

THE WITNESS: May I say something that will clear 
up that confliction? 

THE COURT: You may. 

THE WITNESS: May I point it out here? 

1677 THE COURT: Yes, sir. 

THE WITNESS: At the time that statement 
was made, I was under the impression that this was the 
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runway that they were going to, and that would put this 
to the west of that. I didn’t know that this runway was 
used very much, and I had no idea. 

BY MR. GALIHER: 

Q You are pointing to Runway 361 A That is what 
is on there. 

Q And it was your impression when you were 1500 
feet south of the airport that these two planes were over 
in a vicinity which would have taken them in on Runway 
36; is that right, sir! A No. I say that because I didn’t 
know whether this runway was used very much. 

Q Didn’t you just indicate to this jury and Judge 
McGuire that the reason you put this plane in the place 
you have indicated is because you thought they were go¬ 
ing to land on Runway 36? A No. 

Q You didn’t just do that? A The reason I put them 
in this position, that is where I saw them. The reason I 
said that on the statement was because that was made 
right after I saw it, and that is where I thought they 
were going. 

1678 Q Then if you thought that they were going to 
Runway 36, that would have put them further 
east? A No. 

Q Would it not? A No. 

Q Would you please resume the stand, then, sir. j 

As a matter of fact, Mr. Cope, you remember when Mr. 
Burke of the United States Attorney’s office and myself 
called on you one day? A Which is he. 

Q The gentleman here (indicating). Do you remember 
him? A Yes. 

Q And asked you concerning the accident and you 
reached in your drawer and pulled out a copy of this 
same statement, which you gave to him? A I believe ; 
that is correct. 

Q Which you gave to the office of Newmyer and Bress 
and said that is your statement that is what you recall 
how the accident happened? A That is right. 
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Q And you were not going to give any other written 
statement? A That is right. 

Q That was only about a month ago, was it 

1679 not? A I don’t remember. 

Q How long would you say it was? A Two 

months. 

Q All right, sir. 

Well, when did you decide for the first time that you 
w’ere probably wrong about the position of the planes? 

MR. BRESS: I object to the question. It is unfair. 
The witness has not stated he has been wrong at any 
time as to the position of the planes- 
THE COURT: I suggest the question be reframed. 
BY MR. GALIHER: 

Q When did you reach the conclusion that the state¬ 
ment contained here: I observed an Eastern Airline plane 
and a P-38. The Eastern plane was making an approach 
to Runway 3 and lined up with it or slightly to its west 
about one-half mile from the end of the runway. 

When did you decide that you w’ere wrong about that? 
A About five minutes ago, during that intermission 
when I was looking at that. 

Q About five minutes ago? A Yes, sir. 

Q It wasn’t until then that you realized you were 
wrong? A I realized I had the two runways confused 
in that statement. 

1680 Q And how many times have you observed the 
airport, going back and forth, during the three 

years? A About every day. 

Q About every' day? A Yes. 

Q And you have seen planes landing on there almost 
every day? A Yes. 

Q And taking off almost every day? A Yes. 

0 And it wasn’t until five minutes ago that you real¬ 
ized you w'ere wrong? A Until I realized that state¬ 
ment was wrong. 
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Q I thought you said you realized that statement was 
wrong. A No. That statement was wrong? 

Q In other words, you still say you were right but 
the statement is wrong? A The statement is wrong be¬ 
cause I confused the two runways at the time I made 
the statement. 

Q There is no doubt in your mind the planes were 
down in here? A Where I indicated they were before. 

Q I don’t want to indicate for you, but is that where 
you mean? No doubt they were here? 

1681 JtfR. BRESS: That is not where he marked. 

BY MR. GALIHER: 

Q Would you come down and indicate where you first 
saw the two planes, where you told us you first saw the 
two planes? 

I ask you if you didn’t draw this little circle, indicate 
that, and also then that it was 200 feet south of the point 
you indicated as the Sailing Marina? 

MR. BRESS: How many questions have you got in 
there? I object to the form of the question. 

Make a pencil circle on the map now so we won’t have 
any mistake about it. 

BY MR. GALIHER: 

Q That is where the two planes were when you first 
saw them? A Yes, sir. 

Q And you came down here and indicated with these 
•two models the position of the two planes at that point, 
did you not? A Yes, sir. 

Q Now, in your statement, Mr. Cope, which you gave 
to counsel representing the plaintiffs, and which you re¬ 
iterated to Mr. Burke and I when you were visited, and 
which you reiterated on January 5, 1953, to the repre¬ 
sentative of the Government, a representative of the 
Government to whom you gave this copy, as I be- 

1682 lieve you indicated— A Is his name on there? 

Q It says: William B. Black. 

MR. BRESS: Of the FBI. 
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MR. GALIHER: Do you want me to bring anything 
out on this statement? 

MR. BRESS: It says: FBI, bis name, and FBI. 

MR- GALIHER: I will bring out anything you want 
me to bring out. Do you want anything else to be 
brought out? 

MR. BRESS: You bring out anything you want. You 
gave the name without stating who he is, though. 

THE COURT: It is almost forty-five minutes to 
lunch, gentlemen. 

BY MR. GALIHER: 

Q Is that the gentleman to whom you gave the state¬ 
ment? A Yes. 

Q And on none of these occasions that I have just 
related did it ever occur to you that you had made a 
mistake in placing the position of the Eastern plane or 
the other plane? A I made no mistake. 

Q When you first saw it? A I made no mistake in 
the position of the planes. 

Q Well, now, I will read this again to you. A 
1683 All right. 

Q You say you made no mistake with respect 
to the position of the planes? A That is right. 

Q All right, sir . Then I ask you again if this state¬ 
ment is correct: 

I observed an Eastern Airlines plane and a P-38. The 
Eastern plane was making an approach to Runway 3 and 
lined up with it or slightly to its west about one-half mile 
from the end of the runway. The P-38 was to the east 
of the Eastern plane and about one-eighth of a mile to 
its rear. A The mistake on the statement is the refer¬ 
ence to the runway, that I just explained to you. 

Q Well, now, you say that the statement is not right 
then with respect to position? A With respect to run¬ 
ways. 

Q Well, were they lined up with Runway 3? A Are 
you referring to that red line? 


695 A 


Q Yes, sir. A That the planes land up here? 

Q Yes. A No, sir. 

Q Were they just west of that runway? A No. 

Q Isn’t it a fact that they were not only in a 

1684 position lined up with the runway, indicated by the 
red line, but they were over in the vicinity of the 

Potomac Freight Yards, which are over in here? A No, 
sir. They might have been before I saw them. 

Q They might have been before you saw them? A 
Yes. They came from that direction. 

Q Both of these planes came from the direction of 
the Potomac Freight Yards? A Yes, sir. 

Q And when you saw them they were down here as 
indicated? A At an angle I indicated also. 

Q At that angle? A Yes. 

Q Isn’t it a fact when you first gave the statement to 
the office of the attorneys representing the plaintiffs, that 
you indicated for them that the Eastern plane was lined 
up for that runway, and indicated for them that it was 
over in the vicinity of the Potomac Freight Yards, or 
just west of the runway? A l\uave never said at any 
time that they were ever lined up with that runway. 

Q Didn’t you say in your statement that they were 
lined up with that or slightly to its west? A Which 
statement is that? 

1685 Q This is the one I have been talking about, 
sir. Didn’t you say that in that statement? A 

The runway I am referring to is the other one over there 
that I explained to you. 

Q Do you mean that they were lined up slightly to 
the west of that runway? A Yes, sir. 

Q And you decided that that was the situation during 
the recess when you came down here and looked at the 
map? A I decided on that statement I had the two 
runways confused when I made that statement. 
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Q And how many times have you been to the airport 
or how many times have you looked at the runways since 
the accident ? A Thirty or forty times. 

Q Now, how much time elapsed from the time that you 
saw the two planes together up until the point of impact? 
In other words, at the place you indicated you were on 
this map? A Will you repeat that? 

Q You put your initials on the map? A Yes. 

Q Indicating the second place that you were in, and 
that was the first time you saw the DC-4 plane, the East¬ 
ern plane? A Yes. 

1686 Q And at that time you indicated you also saw 
the P-38. Now, how much time elapsed from that 

point until the point that the accident occurred? A I 
would say less than five seconds. 

Q Now, you have indicated, you indicated the accident 
occurred over the water. Do you have any idea how far 
from the road this accident occurred? A I indicated 
the point on that map. 

Q All right, sir. Now, when you came down and 
looked at the map at recess and discovered that you had 
been wrong since the time you gave the statement, did 
you also reach the conclusion that you were wrong with 
respect to where the two planes collided? A I didn’t 
say I was wrong about that statement. I said I had the 
two runways confused in the statement. 

Q Well, in accordance with that confusion that you 
have indicated, did you reach the conclusion that you 
were also confused and mistaken about the place where 
the planes came together? A No, sir. 

Q Did you at any time tell anyone that the planes 
collided 2500 to 3000 feet from the Mount Vernon Boule¬ 
vard out in the water? A No, sir. 

1687 Q You never made that statement to anybody? 
A No. 

Q You have indicated the point north and east of the 
place known as the Sailing Marina as the place where 
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the planes came together. Now, is that something that 
you decided upon after the accident or is that something 
that you decided upon at the time the accident occurred? 
A No; it was something I knew when it occurred; yes. 

Q Isn’t it a fact that you went to the scene of the 

> accident sometime after the accident in endeavoring to 
determine in your own mind where the two planes came 
together? A No, I went— 

Q And you decided it was somewhere in that vicinity 

► that you have indicated? A I didn’t go out there to 
decide. I went out there to verify my position. 

Q And that was quite some time after the accident, 
was it? A I went out there with one of these gentlemen. 

Q Yes, sir, and how many times did you go out with 
any other person? A No one else. I have gone—when 
I go by myself. 

r Q When did you reach the conclusion that it hap¬ 

pened over the water for the first time? A At the time 
it happened. 

1688 Q At the time it happened? A Yes. 

Q And at that time you decided that both these 
planes were lined up for Runway 36, that runway you 
indicated? A I was only assuming that; yes. 

* Q There was no change in the direction of the planes, 

* as you have indicated, except the manner in which they 

collided, from that point on, was there? A Would you 
repeat that? •>. 

•* Q You came over here and demonstrated the manner 

in which the two planes came together? A Yes. 

Q As I recall your description—and you correct me 
if I am mistaken, as I don’t want to state any inaccura¬ 
cies in it—did you not show these two planes continue 
on the same path, the same general direction from the 
time you saw them in the field radio range, until they 

* came together? A You mean, were they going in the 
same direction? 
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Q First of all, were they going in the same general 
direction? A Yes. 

Q And did that same general direction continue up 
to the point of impact? A That is right. 

1689 Q Now, you also gave, sir, the Civil Aeronautics 
Board a statement a short time after the accident, 

did you not, the one that was shown to you first? A I 
don’t remember now. 

Q Well, this is the one that was shown you before 
the recess. 

Isn’t this the statement that w T as given to the Civil 
Aeronautics Board investigator? 

MR. BRESS: What is the date of that? 

THE WITNESS: I don’t know. 

MR. GALIHER: November 2nd, Mr. Bress, 1949. 
THE WITNESS: I don’t know who it was given to. 
BY MR. GALIHER: 

Q You have read that statement? A Yes, 

Q Is that statement true and correct? A When I in¬ 
dicated Runway 3, I was again referring to what I 
thought was the other runway. 

There is a statement about the distance of where the 
tail section fell from where I stopped, that is incorrect. 
That is all. The rest is correct. 

Q Now. did you read that statement over before you 
signed it? A Yes, sir. 

MR. GALIHER: This has been marked, Mr. 

1690 Reporter, as Defendant Eastern Airlines Exhibit 
2 for identification, the one I have just shown the 

witness. 

BY MR. GALIHER: 

Q Why did you sign the statement if there were in¬ 
accuracies in there, as you have just indicated? A At 
the time I signed that, that is what I thought the distances 
were. 

This indicated 30 or 40 feet, which is closer to 100 
feet. 
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Q Wasnt’ your recollection a good deal clearer the 
day after the accident? A This is the same day of the 
accident. 

Q It says November 2nd. That was the day after the 
accident, I believe. A It was? 

Q Yes. A I thought it was November 1st. 

Q You have no objection to my telling him it was 
November 2nd? 

And you were not still upset the day after the accident, 
as you were the day of the accident, as you told us before 
the recess, were you? A I would not say I was com¬ 
pletely calm about it. 

Q Do you make a habit of signing statements which 
are incorrect? A At the time I signed that I 
1691 thought it was correct. 

Q No one suggested to you Runway 3, did they, 
in this statement? A Yes, sir. 

Q That was what you said it was? A No, sir; some¬ 
one suggested that to me. I don’t know one runway 
from another. 

Q Who suggested that to you? A I don’t know who. 

Q Did someone from Mr. Bress’ office suggest it when 
this statement was taken by them? A No, sir. 

Q Runway 3 to you, or did you suggest it? A No, 
sir. That is a copy of another statement. 

MR. 6ALIHER: Mr. Bress, so that there is no ques¬ 
tion about this, may I ask you to produce the original of 
this statement that he has indicated he gave your office? 

MR. BERNSTEIN: He said he never gave us the 
original. 

MR. BRESS: May we approach the bench? 

MR. GALIHER: Whatever he gave you. 

MR. BRESS: That is an improper request to make 
in the presence of the jury. May we approach the bench? 

(At the bench:) 

MR. AHERNE: Do you see where we end up? 
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He says this is an improper request, that is -the 

1692 statement of JMr. Bress, that it is an improper 
request. He is making the rules in the court room, 

if the Court please. 

MR. BRESS: It has always been my understanding 
during my practice that if you want a statement pro¬ 
duced, that there are means provided by the rules for 
the production, and you don’t make a flare before the jury 
and call upon counsel to produce something from his 
own file. That is my point. That is why it is improper. 

It has always been, to my mind, and I still think it is. 

THE COURT: Let me interpolate. I don’t think it 
is improper under the circumstances. 

Counsel is interrogating the witness on cross-examina¬ 
tion with reference to an extrajudicial statement made by 
him in writing. It develops as a result of the cross- 
examination that the statement in writing concerning 
which he is interrogating the witness purports to be a 
copy of an original which is in the hands of counsel for 
the plaintiff. 

MR. BERNSTEIN: Not at all. He said he never 
gave us the original. 

MR. BRESS: I have a typed copy, just like that. 

THE COURT. Let me finish. I said it purports. I 
didn’t say it was so. It purports to be a copy of the 
original in the hands of counsel. 

My recollection is, and of course you are not bound by 
my recollection, that the witness indicated, if he 

1693 didn’t categorically say so, by inference, at least, 
that the original was in the hands of counsel. 

Now, if that is the posture of the matter as it is before 
me, then certainly counsel has a right to ask for the origi¬ 
nal and ask for it then and there. 

MR. BRESS: Yes, Judge, but not in the presence of 
the jury. 
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THE COURT: No; he may ask counsel for the origi¬ 
nal. It is a perfectly valid request, and you should have 
said under the circumstances, I have a copy but I haven’t 
got the original and never had the original. 

You didn’t say that. You characterized what he said 
as improper, which I say to you, with due respect, is not 
under the circumstances. 

If it became material and could be inferred as material 
before trial, the request should have been made of you, 
and you would have to give it, or if you didn’t he would 
come to the Court. 

Under the circumstances of the matter this is the only 
way in which it could be handled. 

MR. BERNSTEIN: May I say something! 

THE COURT: Yes. 

MR. BERNSTEIN: My recollection of the witness’ 
testimony, which is my personal understanding, and I am 
speaking only by my recollection, that his testi- 
1694 mony was when he was asked whether he gave the 
original to Newmyer and Bress, he said, no, I gave 
them a copy, just like this. I didn’t give them the origi¬ 
nal. 

MR. WARNER: I remember that too. 

THE COURT: If it is material now, and presumably 
it is, counsel can ask the witness what happened to the 
original, if he knows. 

MR. BERNSTEIN: But counsel asked us for it, and 
•the witness said he didn’t give it to us. 

THE COURT: That is your recollection. 

MR. BERNSTEIN: I ask the record be read back. 

THE COURT: It is not that important. It is much 
ado about nothing. Let us put it in proper balance. 

Let him interrogate but I will rule. Don’t make a 
speech. 

Now, I have made up my mind, and certainly I have 
made speeches in the past, for 12 years, but I am 
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through. I am turning over a new leaf. I will say noth¬ 
ing but I will rule. 

You are going to be here, I hope, for many years, and 
Mr. Aherne is going back to New York to go to other 
things, and Mr. Galiher will still be here, but don’t de¬ 
velop a case of ulcers over something like this. 

MR. BRESS: I have a typewritten copy but I am 
not going to produce it 

THE COURT: You ask him what happened to 

1695 the original, if he knows. 

MR. GALIHER: Surely. 

THE COURT: If he says he gave it to Mr. Bress, you 
produce it, because he said he gave it to you. If you 
haven’t got it, say I haven’t got it, and that ends it. 

(Counsel having returned to the trial table:) 

BY MR. GALIHER: 

Q Mr. Cope, showing you again this exhibit, Defend¬ 
ant’s for identification Eastern Airlines No. 3, where is 
the original of that statement? A I could not tell you. 

Q Who did you give it to? A I don’t know. 

Q Do you have any idea? A No, sir. I gave out 
quite a number of them, and I don’t know who the first 
person was I talked to. 

Q Did you ever give that original to me or anyone on 
behalf of Eastern Airlines? A Possibly. 

Q You possibly gave it to me? A Possibly someone 
for Eastern Airlines. 

Q All right, sir. Now, who was that person that you 
gave it to? A I don’t know. I could not tell you. 

Q Did you give the original to Mr. Burke? 

1696 A I said I don’t know. 

Q This gentleman here? A I don’t know who 
I gave the original to; probably the first person I talked 
to. 

Q Isn’t it a fact that the first person you talked with 
was the investigator from the Civil Aeronautics Board, 
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when you signed this on November 2nd? A That looks 
like that would be the original right there. 

Q Do you have this original of this? If you do, I wish 
you would compare the two. A Not of this. I said this 
looks like the original statetment. The original of this I 
don’t know about. 

Q Well, now, there is no doubt in your mind this is 
the first statement that you gave to anybody, the one 
dated November 2, 1949; is that right, sir? A That 
looks like it is. I didn’t say that there is no doubt in 
my mind. I don’t remember. 

Q Did you give anybody a written statement on the 
day of the accident? A I don’t remember that. 

Q Do you remember giving this statement the day 
after the accident? A This is dated the day after the 
accident, so I would say I did. 

1697 Q Isn’t it a fact that you a minute ago thought 
this was given the very day of the accident? A I 
thought November 2nd was the day of the accident. 

Q You thought this was the very first statement that 
you gave, did you not? A I think so. 

Q And that was given to the investigator for the 
Civil Aeronautics Board, was it not? A I don’t know 
who it was given to. 

Q How many statements did you give altogether? 
A I tried to give only one statement, and any one wanted 
another was given a copy of the one I had previously 
given out. 

Q To make sure that we understand you, are these 
two statements which are resting before you now, the 
same statement? A No. 

Q So it is apparent you gave two statements? A 
That is right. 

Q You have no idea who you gave the second state¬ 
ment to? A This one, the original of this, you mean? 

Q Yes. The original of the one that is typewritten 
and signed by you. A No. 
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1698 Q Do you have an idea whether you gave it to 
Mr. Bress’ office or Mr. Newmyer? A I would 

not have any idea who I gave it to. 

Q Could you have given it to his office? A No. 

Q We were just trying to find out. A I don’t think 
so because I doubt they were the ones I gave that. It 
could be. 

Q You gave them an identical copy of the one that has 
been introduced here today? A I am not sure. I didn’t 
keep a file on this. 

Q Is there any doubt in your mind, Mr. Cope, that 
what you gave them was a copy of the typewriting that 
appears on this statement? A I don’t know. I don’t 
have their statement. 

Q Do you know how many copies you made of the 
statement? A No, sir. 

Q Well, will you look at this, please, and tell us if in 
accordance with your recollection, you would have told 
them anything else about this accident than appears in 
this statement? 

MR. BRESS: Objected to. That is an improper ques¬ 
tion. By looking at the statement to say whether it is 
possible to tell anything else, does not cross-examine 
anybody. 

1699 THE COURT: Well, you object? 

MR. BRESS: Yes. 

THE COURT: Sustained. 

BY MR. GALIHER: 

Q Is it your best opinion what you gave to them was 
an identical copy of this? A No; I don’t have any 
opinion on that. 

Q You don’t know whether it is or whether it is not? 
A No, sir. I don’t have a duplicate of it. That is the 
only way I would know. 

MR. GALIHER: Now, Your Honor, I don’t want to 
make a statement and have Mr. Bress object to it, so I 
wish to make a statement at the bench at this time. • 
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(At the bench:) 

MR. GA.LIHER: I respectfully submit that there is 
only one way to find out about it. Could we see the 
statement they have, and I respectfully request they pro¬ 
duce it? 

THE COURT: Very well. You say you haven’t the 
original but you have a copy. Produce the copy. We will 
resolve the difficulty immediately. 

MR. BRESS: The Court orders me to produce the 
copy? I don’t believe I should. 

Let me modify that: I don’t think I should produce 
the copy unless the Court directs me to produce the 
copy. 

THE COURT: There is a controversy over 
1700 what appears to be a contradiction in his testimony 
from the witness stand, viva voce, and a statement 
made before, now properly identified as the statement of 
November 2, 1949. 

MR. BRESS: You said before it is much ado about 
nothing. 

I think it goes into collateral matters. 

THE COURT: That is the conclusion you draw. I am 
not in a position to say or rule. It may not impeach 
the witness, but it goes to his credibility. Whether it ac¬ 
tually results by virtue of going to his credibility of im¬ 
peachment, that is for the jury to determine. 

MR. BRESS: I don’t see how it affects credibility. 

THE COURT: That is a jury question. 

If you have it, produce it. 

MR. BERNSTEIN: We may have our notes. 

THE COURT: You told me you had a copy of it? 

MR. BERNSTEIN: We have our notes. 

THE COURT: I don’t want you to joust with me. 
You told me when we were last here that you didn’t have 
the original, you had a copy. Now you tell me all you 
have is notes. 
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MR. BERNSTEIN: I said we may have our own 
notes. 

THE COURT: That is not what we want. 

MR. BERNSTEIN: When I talked to him. 

THE COURT: I don’t want your notes, or yours. All 
I want is the original or a copy of the statement 

1701 counsel is now interrogating the witness about. 

MR. BRESS: All right. We are ordered to 
produce it. 

(Counsel having returned to the trial table*.) 

MR. BRESS: Mr. Galiher has requested our file copy 
of his statement, and we are producing it at the direction 
of the Court. 

MR. GALIHER: Thank you, Mr. Bress. 

Will you mark this Defendant Eastern Airlines for 
identification No. 4, please, sir? 

(Thereupon the document was marked as Defendant 
Eastern Airlines Exhibit No. 4 for identification.) 

BY MR. GALIHER: 

Q Mr. Cope, I am showing you this copy of a state¬ 
ment which Mr. Bress has just handed to me. 

I want you to compare those two and tell us if they 
are one and the same. 

THE COURT: You mean, as to the substance con¬ 
tained therein? 

MR. GALIHER: As to the substance. 

THE WITNESS: They appear to me to be one and 
the same. 

BY MR. GALIHER: 

Q I want to make sure there is no doubt about it. 
I want you to take as much time as you need and please 
carefully examine them. A Yes, sir. 

1702 Q And you told them— 

MR. BRESS: What is the answer, then, that 
they are identical in substance? 

THE WITNESS: Yes. 
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BY ME. GALIHER: 

Q And you told them at the time you gave them this 
statement that this was your recollection concerning what 
you saw on the day of this accident, did you not? 

MR. BRESS: I respectfully submit that this line of 
interrogation has been gone over. 

THE COURT: Well, Mr. Bress, I don’t know what 
counsel is asking. 

MR. BRESS: It is the same thing over. 

THE COURT: You say it is the same thing. You 
must have knowledge of it, other than I have, because I 
don’t know what he is going to ask. 

MR. BRESS: It is the same thing already asked. 

THE COURT: Well, I haven’t heard him ask any¬ 
thing. He was about to ask something with reference to ! 
the statement when you interrupted. I don’t think you 
intended to. 

MR. BRESS: He was asking about conversation out¬ 
side the statement which he has inquired about. 

I withdraw the objection for the time being. 

BY MR. GALIHER: . j 

1703 Q Did you tell Mr. Bress’ office that this was 
your recollection, as set out in this statement, as 
to what had occurred and what you had seen? A Yes. 

Q I notice at the bottom of the statement appears 
April 11, 1951, signed at Virginia Motor Sales, April 11, 
1951. 

Is that the time that you gave it to them, as nearly 
as you can recall? A If that is what it says here, that ! 
is what date it was. I don’t recall. 

Q Would you make sure? That is what it says here? ; 
A That is what it says here. 

Q Is your recollection refreshed as to whom you gave 
the original of that statement? A No, sir. 

Q You have no idea? A No, sir. 

Q Whether it was Mr. Bress’ office, whether it was 
Mr. O’Donoghue or Mr. Burke’s office, representing the i 
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United States, or whether it was Eastern Airlines? A 
No. 

Q Or whether it was Mr. Warner? A Who? 

Q Mr. Warner, representing the defendant Cap- 

1704 tain Bridoux here. A No. 

Q You have no recollection? A No. 

Q Now, you told us that there were two inaccuracies 
in this statement which you gave on November 2nd. 

MR. BRESS: If Your Honor please, he has been over 
that fully. My objection is only to the needless repeti¬ 
tion. If you don’t think it is, I will withdraw it, but I 
do believe this has been gone over several times. 

THE COURT: Mr. Bress, again I allude to the fact 
that I cannot conclude one way or the other as to whether 
it is repetitious until I have heard the question. 

I haven’t heard the question because counsel hasn’t 
completed it. 

BY MR. GALIHER: 

Q Did you not tell us a few minutes ago that outside 
of the two inaccuracies which you called attention to that 
everything else in this statement was correct? A What 
were the two? 

Q Well, would you look at it again? If I am mis¬ 
taken, please tell us. A To the best of my recollection, 
it is right. 

Q To the best of your recollection what appears in 
that statement is correct? A Yes; that is right. 

1705 Q In every respect? A Other than what you 
just mentioned here, the two points. 

Q We want to make sure what you are referring to. 
A The one is the estimation of the tail section falling 
on the bank of the river about 30 or 40 feet from where 
I stopped. That is about 100 feet, maybe a little more. 
I don’t know. 

Q Is there anything else in that statement which you 
say is incorrect? A This refers to Runway 3 as the 
runway I indicated that I thought it was, to whoever 
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this was, whenever I made the statement, and referred to 
me as Runway 3. 

Q Is there anything else in the statement now that 
you say is incorrect? A Not that I can remember. 

Q Now, at the time you gave that statement it was 
your opinion everything in it was correct? A That is 
right 

Q Was it not a fact? A That is right. 

Q At the time you gave the statement, the other 
statement, it was your opinion everything in that was 
correct? A That is right. 

1706 Q And it wasn’t until today that you have 
reached the conclusion that some of the things in 

these two statements weren’t correct? 

MR. BRESS: Objected to as argumentative, and repe¬ 
titious. 

THE COURT: He may answer. 

THE WITNESS: Will you repeat it? 

BY MR. GALIHER: 

Q It wasn’t until today that you reached the con¬ 
clusion that the things in the two statements, as you 
indicated, weren’t correct? A The only things I indi¬ 
cated that weren’t correct were my reference to the run¬ 
ways in this statement, and the distance of the feet on 
the ground there. 

Q Didn’t you also indicate where the debris fell? A 
That is what I said too. 

Q That is what it refers to? A Yes. 

Q Everything else in these statements is correct? 
A That is right. 

Q Now, when you first saw the P-38, how far away 
from the DC-4 was it? I am talking about the second 
time when you say you saw both. A That is hard to 
say. It is hard to estimate that. 

Q Well, the P-38 was some distance away from 

1707 the Eastern plane, was it not? It was behind it? 
A Yes. 




Q It was above it? A It was some distance behind 
and above it. 

Q And it was also moving faster than the Eastern 
plane, was it not, Mr. Cope? A Yes. 

Q Now, I want to call your attention to the fact that 
after reviewing these statements again, outside of the 
questions which you—outside of the points you mentioned, 
you said nothing further about the time interval. 

Did you change your mind about the time interval of 
five to ten minutes as contained in the statement of No¬ 
vember 2nd? 

MR. BRESS: That is argumentative. The witness ex¬ 
plained and re-run the route. This is repetitious. 

THE COURT: He may answer. He is merely asking 
about a change of mind about the time element. He may 
answer. 

BY MR. GALIHER: 

Q I just showed you a statement. Would you read 
it again? 

You said the only inaccuracies in it were the two 
things. This statement made a further reference to an 
interval of time five to ten minutes, so I will ask you if 
you changed your mind again with respect to that, 
1708 or if you changed your mind and said it was be¬ 
tween four and five minutes? A If this says 
five to ten ; then I made a mistake, sir. 

Q Then that is a third mistake in this statement? 
A Well, that is only because I assumed there, and I 
actually measured when I said four or five minutes. 

Q There is another mistake then with respect to the 
time interval? A That is correct. 

Q Now, how quickly did the P-38 close the gap be¬ 
tween the Eastern plane and the P-38? A I don’t know. 

Q Would you indicate that it closed that gap very 
quickly? A I could not say. 

Q You have no idea? But you do know that the P-38 
dived on the Eastern plane, don’t you, and collided with 
it? 
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MR. BRESS: Objected to. 

MR. WARNER: There is no statement about dived. 
THE COURT: Well, now, I am assuming counsel 
has the right to interrogate the witness. This is cross- 
examination, gentlemen. 

I don’t see any objection to the question. He may 
answer. 

MR. BRESS: I think he asked the question 

1709 as if the witness said it. Can that be read? 

THE COURT: Well, I have heard the ques¬ 
tion, and you heard the question, and you objected to it, 
and I overruled the objection. All right. 

BY MR. GALIHER: 

Q It is a fact ,isn’t it, Mr. Cope, that the P-38 dived 

on this. Eastern plane from above and behind and struck 

it in the manner that vou indicated with these two 

* 

models? A Well, he wasn’t diving. He was coming in 
in the manner I indicated a while ago. 

Q And he was coming in considerably faster than the 
Eastern plane was coming down, was he not? A Fast 
enough to overtake it. 

Q And fast enough to overtake him and close the gap 
quickly too, wasn’t he, Mr. Cope? A I don’t know. I 
can’t estimate the distance, so I would not know what 
you mean by quickly. 

Q You have no way you can estimate the distance? 
A Not precisely enough to say whether it was quick 
or not. 

Q But you did tell Mr. Bress, didn’t you, that only 
five seconds elapsed from that time until the impact? 
A About that. 

Q Could it have been less than that, Mr. Cope? A 
I said five or less. 

1710 Q It was very quickly, was it not, Mr. Cope? 
A Yes. 

Q Just one more question then and I am through, 
Mr. Cope. 
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These copies of statements are printed forms that 
start out, Statement of:. 

Bo you know where you got those—and they have 
blanks for— A Whose possession are they in now? 

Q They have full name, residence address, occupa¬ 
tion? A Yes. 

Q Name and address of person most likely to know 
your whereabouts? A Well, whose possession are the 
respective statements in now? 

Q You mean these? A I mean those ones on this 
printed form. 

Q Well, one was in the possession of Mr. Bress, and 
the other one I think was in the possession of the United 
States Government attorneys. A Well, that is where 
I got the form. 

Q Which of those two? A Well, I didn’t furnish 
anything like this myself. I guess from each. 

Q From each? All right, thank you. I think 

1711 that is all, Mr. Cope. 

MR. WARNER: I would like to ask the wit¬ 
ness a few questions, Your Honor. 

C ross-Examination 
BY MR. WARNER: 

Q Mr. Cope, did I ever come to interview you in 
Alexandria at vour home or place of business or at any 
place with regard to this accident? A I don’t believe 
so. 

• • • • 

1712 BY MR. WARNER: 

Q When you were interviewed by either counsel 
for Eastern Airlines, the Government, or for the plain¬ 
tiffs, were you at any time shown a map such as this, 
that you might orient yourself and pick out the runways? 
A Yes. 

Q You were showm a map? A Yes. 


713 A 


Q Now, in your testimony did you state that the 
P-38, the second time you saw it, was to the east of the 
DC-4, the larger? A It was behind it and to the east 
of it. 

Q Behind it and to the east of it? Was it above, 
slightly above? A Higher; yes. 

Q It was higher than the DC-4? A Yes. 

MR. WARNER: I have no further questions. 

1713 Redirect Emmmation 
BY MR. BRESS: 

Q Mr. Cope, with respect to the only matters raised 
in these statements, referring to the statement the day 
following the accident, November 2nd, and the statement 
which you identified as Eastern Airlines No. 3 for identi¬ 
fication, witnessed by William B. Black, of the FBI, 
Richmond, Virginia, January '5, 1953, Mr. Galiher has 
asked you whether or not in that statement, Exhibit No. 3, 
you didn’t state that the Eastern plane was making an 
approach to Runway 3 and lined up with it or slightly 
to its west, and you answered in response to that that 
you never said that the plane was lined up with the 
runway. 

1 call your attention to this first statement of Novem¬ 
ber 2nd, to this sentence in it: Neither plane to my be¬ 
lief was lined up exactly with Runway 3 but close to it. ! 

Does that refresh your recollection that right from the 
beginning you said that neither plane was lined up with 
the runway? 

MR. O’DONOGHUE: I object to that. 

THE COURT: I don’t think the latter part of the 
question should be tacked on to the first part. 

I will exclude the question. You may reframe the 
question. 

BY MR. BRESS: 

1714 Q Does that refresh your recollection that on 
the day following the accident, in the first state- 
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ment given to the CAB, you said that neither plane was 
lined up with the runway; is that correct? A That is 
correct. 

Q Now, with respect to the second point in the so- 
called inaccuracies, the statement given to the CAB the 
day following the accident stated that the tail part of 
the DC-4 fell to the bank of the river about 30 or 40 
feet from where I stopped. 

In answer to the question, you stated at that time it 
■was 100 feet instead of 30 or 40? A Yes. 

Q Do you have any independent recollection in the con¬ 
versation with the CAB representative who took that 
statement whether the words “30 or 40 feet” were used, 
or “30 or 40 yards” were used? Do you know? A I 
don’t know. 

Q The third point is with respect to Runway 3 or 36, 
which you fully explained, and I have no further ques¬ 
tions. 

That is all. 

That is all, Your Honor. 

THE COURT: Is that all? 

Recross-Examvnation 
BY MR. GALIHER: 

1715 Q As a matter of fact, you have a map right 
in your office, don’t you, which shows that whole 
area? A I did have. I don’t now. 

Q You did until when? A Until two or three months 
ago. 

Q So from 1949 until two or three months ago you 
had a map that shows the whole area you see on both 
these exhibits? A That is right. 

MR. GALIHER: Thank you, sir. That is all. 

BY MR. WARNER: 

Q Did that map have the numbers of the runways on 
it? A No, it didn’t. 

MR. WARNER: That is all. 
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THE COURT: Now, does that include the interroga¬ 
tion of this witness? 

Mr. Cope, you are excused permanently. 

THE WITNESS: Thank you. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

• * • • 


1716 Proceedings 

MR. BRESS: May we approach the Bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. BRESS: My next witness is the Tower Con¬ 
troller, Robert Union is his name. 

THE COURT: I thought you were going to bring a 
body of men up here. 

MR. BRESS: No. 

And the reason I am approaching the Bench to an¬ 
nounce that he is my next witness is for the purpose of 
stating that I propose to call him only as a hostile wit¬ 
ness, and that I propose to examine him only on a limited 
field of his general knowledge of the facts. I wanted 
to make that clear beforehand so that there won’t be any 
question about going off into other fields on cross- 
examination. 

THE COURT: Is there any evidence that he is a 
hostile witness, or are you merely calling him as an 
adverse witness under the rules? 

MR. BRESS: As an adverse witness. He is one of 
the actors in the tower whose conduct is claimed by me 
to have caused this accident. And under the decisions 
—and I have prepared, reviewed all the cases on 

1717 it—I think I have a right to call him as such as 
an adverse witness. 

THE COURT: Not as a hostile witness in the strict 


sense. 
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MR. BRESS: He is hostile in a sense too. 

THE COURT: He is hostile by virtue of his align¬ 
ment, you mean, rather than by virtue of his own atti¬ 
tude? 

MR. BRESS: That is correct, but he has not spoken 
with hostility to me. His attitude is not that of a friend, 
because he is adverse. 

THE COURT: North Korean, you mean? 

MR. BRESS: I want to examine him about the paths 
of the planes as he saw it from the tower, and I want 
to limit mv examination to that. 

MR. O’DONOGHUE: I don’t believe that he can be 
called as an adverse witness, your Honor. 

I don’t believe that he is covered by Rule 43. We have 
it here. 

MR. BRESS: I don’t like to hand you a memoran¬ 
dum that is from one of my men to me, but if you want 
to look at the authorities— 

THE COURT: Let’s look at 43 first. 

This is general. 

“Modern rule is to admit in evidence any matter 
which throws light on question in controversy, leaving 
it to trial judge’s discretion to hold hearing within 
1718 reasonable bounds and depending upon intelligence 
of jury’ to reach correct conclusions when facts 
are all before them.” 

I think that is pertinent. 

Then again: 

“The modern trend favors a wide rule of admissibil¬ 
ity, with discretion in trial judge to exclude evidence 
the probative value of "which is outweighed by risk that 
its admission will waste time or confuse or mislead jury.” 

MR. O’DONOGHUE: I think this is the only case that 
is in the annotation on adverse witnesses, and it hap¬ 
pens to be under the Federal Tort Claims Act, and it was 
a case where they ware allowad to be examined, but I 
think you will see that the limitations on it are so great 
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as to make it appear that under these circumstances he 
cannot be called as an adverse witness. 

MR. BRESS: This case, the name of which has not 
been disclosed yet, but by the volume I think I know the 
case,—is that United States vs. Uarte? 

MR. O’DONOGHUE: Yes. 

MR. BRESS: That case I rely on. I also rely, not 
only on the Circuit Court’s decisions but also two Dis¬ 
trict of Columbia decisions in our Court. I rely on the 
case of Howard vs. Swagart in 82 Appeals. 

1719 THE COURT: Parenthetically I was given 
some sort of a swerve, I will say it is a swerve 
generally, yesterday afternoon with reference to the case 
involving the airlines in the Court of Appeals that was 
decided in 1950. Well, I didn’t have the Appeals deci¬ 
sion home, but I went back to 187 up to 190, and I 
couldn’t find it. 

MR. BRESS: Well, I told your Honor it was about 
87 or 88 U. S. Appeals. 

MR. O’DONOGHUE: It is 88. 

MR. BRESS: 88, I think. 

We hit the right volume for you. I didn’t bring it 
in as I promised you I would. 

THE COURT: Well I didn’t have it right. 

MR. BRESS: Would you like to hear what our Court 
of Appeals has said? 

THE COURT: That is not too compelling at this 
moment. 

MR. O’DONOGHUE: I think it is the key Number 4. 

THE COURT: This is United States vs. Uarte cited 
at 175 Fed. 2nd 110, and it is in the Ninth Circuit. It was 
decided May 17, 1949, Circuit Judge Homer Bone, former 
U. S. Senator, a good friend of mine. I respect his opin¬ 
ion and am interested in what he says. 

“(4) The third contention asserts error in permitting 
Uarte to call and examine McCoy as an adverse witness 
Tinder Rule 43 (b), Rules of Civil Procedure. Ap- 
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1720 pellant’s brief does not quote or refer to any ob¬ 
jection made to the testimony of McCoy. The 

Court appears to have been of the view that McCoy was 
‘adverse to everybody.’ ” 

Living up to his name. 

“The record discloses that McCoy was a co-defendant 
(along with his employer) in an action filed in the Su¬ 
perior Court of Madera County, California, in which 
appellee was the plaintiff, this action arising out of the 
same incident which gave rise to the instant case. Mc¬ 
Coy had previously been a defendant in the instant ac¬ 
tion but on a motion raising the question of jurisdiction 
under a ‘joinder’ issue, he was dismissed out of this case 
by order of another judge of the Court, the United 
States alone being retained herein as a party defendant. 

A reading of the testimony convinces us that the Court 
did not abuse its discretion in indulging the presumption 
that McCoy, a former defendant in this action, would 
be an unwilling witness since it was natural that he 
would be unwilling to take the witness stand and confess 
any error on his part 

(5) We note that while McCoy was interrogated as 
in the case of an unwilling witness, appellee did 

1721 not attempt to contradict and impeach him as an 
adverse party. The Court permitted appellee to 

use the statement above referred to but it was not put 
in evidence and was used, not for impeachment, but 
simply and only to refresh the witness’ memory. We 
have no doubt of the right of the Court, in its discretion, 
to permit such a refreshing of memory even in the ab¬ 
sence of resort to the provisions of Rule 43 (b). Appel¬ 
lant itself resorted to this statement for that purpose.” 

This seems to indicate that he could call him. 

MR. O’DONOGHUE: I would think not, your Honor, 
because all the factors that they mention as important 
there don’t exist here. In other words— 


THE COURT: Your point is that this man is not a 
defendant in the first place, but the rule doesn’t apply 
necessarily to defendants. 

.MR. BRESS: He wasn’t a defendant here because he 
had been dropped out of the case. 

THE COURT: That is right but he had been— 

MR. BRESS: Had been. 

MR. O’DONOGHUE: And he had demonstrated hos¬ 
tility, but he had demonstrated unwillingness to testify. 

THE COURT: Your point is that hostility must be 
demonstrated, and by virtue of the fact that a wit- 
1722 ness is on the other side is not conclusive that he 
is an adverse witness! 

MR. O’DONOGHUE: I think Rule 43 (b) should be 
given a liberal interpretation. If it intended to include 
such persons, it would have said it, but very carefully 
confines it to officers and managing directors and so forth 
of public or private corporations. Now there is not a 
public corporation involved here. It is the sovereign. 
This man is merely an employee of the United States. 
Now if that rule were to apply then every employee in 
the United States in a case involving the Government 
could be called as an adverse witness. Now I don’t think 
that should be the rule. And yet that would be the rule 
if that interpretation were given. 

If he is an officer or something of that sort it can be 
considered, or if he is a party, but that is not true here. 

MR. BRESS: The word “hostility” in the rule, your 
Honor, does not mean contempt. It does not mean any¬ 
thing but being in a position where you are called upon 
to testify about your conduct so that you would naturally 
be unwilling to admit your own error. 

Now our Court of Appeals has said that in the case of 
Howard vs. Swagart, in 82 Appeals. 

THE COURT: Get me 82 Appeals, then. 

MR. BRESS: The plaintiff was injured by an auto¬ 
mobile improperly taken from the defendant’s parking 
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garage by one employee and driven by another 

1723 employee of that garage at the time it struck the 
plaintiff. 

At the time of trial plaintiff called as a hostile wit¬ 
ness not the driver but the other fellow who was— 

THE COURT: What other fellow? 

MR. BRESS: The fellow’ w’ho originally took the car. 

The Court of Appeals says: 

“Appellant did not make Cherry a party defendant 
in this case, although he w’as the driver of the car at 
the time of the accident, but utilized him as a principal 
witness on w’hose testimony she heavily relied for sup¬ 
port of her claim against appellees. Cherry is the one 
who drove the car, the one who w’as the driver of the 
car, but he wras not a defendant in the case. The other 
fellow’ is the one who took the car. 

Appellant did not make Cherry a party defendant in 
this action, although he w’as the driver of the car at the 
time of the accident, but utilized him as a principal wit¬ 
ness on w’hose testimony she heavily relied for support 
of her claim against appellees. She did not call him as 
an unwilling or hostile witness under Rule 43, Federal 
Rules of Civil Procedure, and the record does not indi¬ 
cate that he w’as so treated.” 

I say that the Court in this infers that the driver 

1724 of the automobile which struck the plaintiff could 
have been considered an unwilling or hostile wit¬ 
ness, from that language, and the fact that that is what 
it means or has been interpreted so to mean, I think, 
appears also in another case. This is the usual type of 
problem w’e have. This is a decision. This case that I 
am coming to now is the decision of the Municipal Court 
of Appeals but which w’ent to the Court of Appeals, and 
was affirmed on a different point. This point was not 
mentioned by the court of Appeals. 

In this case the plaintiff sued the Capital Transit Com¬ 
pany and another vehicle that had collided, causing in- 
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jury to the plaintiff. Neither driver was made a de¬ 
fendant. Only the two corporate owners of the two ve¬ 
hicles. The Municipal Court of Appeals held that in an 
action by a street car passenger against a street car 
company and the truck company that owned the truck 
which collided with the street car, both the motorman 
and the truck driver were in the category of hostile 
witnesses and were subject to be cross-examined as 
such. 

Now that went to the Court of Appeals and the Court 
of Appeals—that is the case of Jackson vs. Capital 
Transit Company reported in 72 Washington Law Re¬ 
porter. 

THE COURT: I think you are laboring the point that 
at the present time is inchoate. 

Now here’s the point. The Rule says “a party may 
interrogate any unwilling or hostile witness by 
1725 leading questions”. Period. That means to me 
that there must be some showing, there must be 
some indication, that the witness is either unwilling ot 
hostile or both. And the mere fact of his alignment on 
the other side of the case from that of the person calling 
him does not prove ipso facto that he is an unwilling or 
a hostile witness. So, therefore, you call the witness. 
You elicit from him such information or such testimony 
as you desire. Then if it becomes apparent that he is 
not frank with you, that he is not as open with you as 
he should be under the circumstances, then you ask the 
Court for right to interrogate him as a hostile or an un¬ 
willing witness. But every witness is presumed, whether 
he is called from one side or the other, to tell the truth. 
He is offered to the Court as worthy of belief until such 
time as he may appear that he places himself by his 
attitude or demeanor or a manifestation of some different 
aspect of those two things in another category. 
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Now that is the first question. 

This sentence then: 

“A party may call an adverse party or an officer, di¬ 
rector, or managing agent of a public or private corpora¬ 
tion or of a partnership or association which is an ad¬ 
verse party, and interrogate him by leading questions 
• • • 

Now’ I interpret that to mean this: That this second 
sentence in the rule means that the party that you 

1726 call, covered by that second sentence or rule, is in 
fact and in law an adverse party because of the 

very language “the adverse party”, that is the individual, 
“or officer, director or managing agent of a public or 
private corporation or of a partnership or association” 
which is an adverse party. 

So by the use of the language “association, member of 
a partnership, officer of a private or public corporation” 
it identifies the individual in the question of being ad¬ 
verse. In the strict legal sense he is a party defendant, 
and an officer of the party defendant. 

MR. BRESS: I think the second sentence that you 
just interpreted I agree with that, but I don’t agree with 
the first. You see, the second covers the fellow w’ho will 
have to pay the judgment, the fellow who is in the su¬ 
perior position, the fellow’ who is the owner. 

The first sentence covers the fellow’ who is the actor. 

THE COURT: That is right. So we agree on the 
part of the rule that we are talking about. 

I say that you have got to have some showing that he 
is unwilling or hostile. The only way it can be shown is 
by testimony. 

MR. BRESS: I think his hostility is apparent by 
more than a hundred pages of a deposition. It appears 
that he is covering up for somebody. 

THE COURT: I don’t know about that. You 

1727 may interrogate him and if it appears that that 
is the situation, and I agree with you, w’e will open 
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it up all the way. I am only interested in getting the 
truth. That is the whole purpose of the rules of evi¬ 
dence, not to suppress the truth, but to make it avail¬ 
able. 

MR. BRESS: I am looking at getting the truth too, 
but I am concerned from the plaintiff’s point of view 
that a fellow with his interest, that having been a partici¬ 
pant, with his hostility as shown in his deposition, that 
he may state something if he is not called as a hostile 
witness that might be said to be binding on me, and I 
don’t want to be bound by him. 

THE COURT: You won’t be bound by any such 
thing. You will call him. If he manifests bias or hos¬ 
tility, certainly I will let you open it up as wide as the 
throttle will go. But on the matter presented to me 
now, your objection is noted. 

MR. BRESS: AH right. 

I hope your Honor will give me a ruling on this. I 
know it is not customary, and I don’t often or don’t 
remember asking a Judge to make a ruling in advance 
of the question coming up, but there is reason for this 
request. If I limit carefully my interrogation to solely 
the path of the planes as he saw them from the time he 
saw them coming in to the time of the impact, and I go 
into nothing else, then no other field of inquiry can be 
inquired into on cross-examination? 

THE COURT: I will simply say this: I will 
1728 apply the general rule of the Federal Courts. How¬ 
ever, cross-examination is limited to what has been 
brought up on direct examination. If anyone else wants 
him for any other purpose they will call him when the 
time comes. 

• • • • 


Robert B. Union 

w’as called as a witness for and on behalf of the plaintiffs 
and being then and there duly sworn by the Clerk of the 





724 A 


Court assumed the witness stand and testified as follows: 

Direct Examination 
BY MB. BBESS: 

Q Your name is Robert B. Union? A That is right 
Q And you spell your last name U-n-i-o-n? A Yes, 
sir. 

Q And your age, Mr. Union? A Thirty-four. 

1729 Q And your address? A Odessa, New York. 
Q Were you in the control tower at Washington 

National Airport on November 1, 1949, at the time there 
was a collision between an Eastern Air Lines DC-4 and 
a Bolivian P-38? A Yes; I was. 

Q Did you see the collision? A Yes, sir. 

Q In what direction from the tower were you looking 
at the time you saw the collision? A Southwest. 

Q Did you see both planes before they collided while 
looking in the southwesterly direction? A Yes, sir. 

Q While looking in that direction and beginning from 
that point only, and limiting my interrogation with that 
point, if this is the tower area looking in a southwesterly 
direction, I would like you to tell me where the DC-4 
was when you first saw it? A It was southwest of the 
airport over the railroad yards in that area. 

Q How far southwest of the airport? A Oh, perhaps 
a mile. 

Q Can you by coming down here place a mark— 

1730 before you do that—at the time you saw him at 
that point southwest of the airport about a mile, 

in what direction was that DC-4 headed? A Well, he 
was in a continuous turn. 

Q What was his heading when you first saw it? A 
Southeasterly. 

Q Will you come down to the board, put an arrow, a 
small arrow half inch size probably, showing the position 
where he 'was and the arrow pointing at his heading, not 
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at, pointing in the direction of his heading? A (The 
witness did as requested.) 

Q Now will you put your initials just northwest of 
the arrow? A (The witness did as requested.) 

Q All right, sir. While you are here will you indi¬ 
cate the path that it followed from that point until the 
time you last saw it? A (The witness did as re¬ 
quested.) 

THE COURT: I am afraid the witness has his back 
turned to the jury. 

MR. BRESS: Stand over here. 

He is drawing, your Honor. 

THE COURT: Could you stand on the other side to 
your left so the jury can see what you are doing, sir? 

THE WITNESS: Shall I make it on the map? 
1731 MR. BRESS: I want him to draw. It might be 
difficult for him to draw in that position. Could 
he draw it and then point it out to the jury? 

THE COURT: Yes. 

BY MR. BRESS: 

Q Let me ask you this: Did you see the DC-4 plunge 
into the water? A Yes. 

Q Will you draw that path from that arrow to the 
point where you saw it hit into the water? 

MR. GALIHER: I object to that, your Honor. 

THE COURT: Well, hit, drop, fall. 

MR. BRESS: Hit, drop, fall, get, anything, sub¬ 
merged. 

MR. O’DONOGHUE: I object for this reason: That 
there were two portions of the DC-4, and one fell in the 
water, and one did not. 

MR. BRESS: I will modify my question. The part 
that went into the water. I will supplement it in any 
other way you want. 

MR. O’DONOGHUE: I doubt that. (Laughter). 

BY MR. BRESS: 
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Q Mr. Union, did you make several lines here? A I 
am trying to. 

Q You are making several loose lines. Now that 
you have got your outline of the path, will you put 

1732 some pressure against the board and make it a 
little more bold? 

I will hold it for you. A (The witness did as re¬ 
quested.) 

Q You stopped just before you got to the highway. I 
want you to take it to the water where it is submerged, 
where you think you saw it submerged. A (The witness 
did as requested.) 

Q All right. 

MR. BRESS: Can the jury see this? 

Here is the arrow. The witness has started to mark 
here. This is the path. He stopped there. Everybody 
see it? 

BY MR. BRESS: 

Q All right, Mr. Union. 

MR. GALIHER: May we agree, Mr. Bress, that the 
places he stopped in answer to your question was where 
the portion of the DC-4 went in the water, submerged? 

MR. BRESS: Right. That is where he saw it. In 
other words, what he says is where it went in. 

MR. GALIHER: I see. 

MR. BRESS: But we are not stipulating on what 
the actual fact was. 

MR. GALIHER: I agree that you are not bound by 
that. 

MR. BRESS: Right. 

BY MR. BRESS: 

Q Now, Mr. Union, at the time that you first 

1733 saw the DC-4 at the point which you have marked 
with the arrow, I would like you now to di#w a 

similar arrow showing where the P-38 was at that time. 

MR. O’DONOGHUE: I object to that. There is no 
showing that he could show it. There is no showing that 
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the map is sufficiently extensive for that purpose. 

1734 THE COURT: There is no question being asked 
of the witness as to whether or not he saw the 

P-38. I think you ought to correct that deficiency there. 
MR. BRESS: I will be glad to. 

BY MR. BRESS:- 

Q At the time you first saw the DC-4 at this point, 
do you know where the P-38 was? A In the vicinity of 
the Masonic Temple. 

Q Do you know what its heading was at that time? 
A It was a northerly heading. 

Q Northerly heading. 

Will you with this pencil now make a similar arrow 
where you saw the P-38 at the time you saw the DC-4? 
A This map doesn’t go down there. 

Q This is the George Washington Memorial here. 
A Oh, yes, I see. About here, I would say. 

MR. AHERNE: Indicating a point below and off the 
map. 

BY MR. BRESS: 

Q Will you now point so I might describe for the 
record where the P-38 was when you first saw it, right 
at the time you saw the DC-4? Will you point to it 
now? 

(Witness indicates on map.) 

MR. BRESS: Now the witness is pointing as far as 
this map is to a point approximately an inch south of 
the map, approximately four inches east of the 

1735 line of the Washington Memorial. 

Is that approximately right, gentlemen? 

MR. AHERNE: It looks like more than an inch off 
the map to me, Mr. Bress. Our judgment of distance— 
MR. BRESS: Would you like to— 

MR. AHERNE: You asked if that is agreed, and I 
was answering your question, sir. 

MR. BRESS: Well, it looked approximately an inch 
to me. It looked less than two inches to me. 
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MR. GALIHER: Shall we say at least an inch, per¬ 
haps an inch and a half or an inch and three-quarters? 

MR. BRESS: I would be glad to accept that. 

BY MR. BRESS: 

Q When you saw it at that point it was headed in a 
general northerly direction? A Yes. 

Q Now take it one inch up, one inch on this map is 
400 feet, and will you at the bottom of that map in the 
line approximately four inches east of the Memorial show 
by the arrow the direction of flight? 

(Witness indicates on map.) 

MR. BRESS: You put that mark here with the ar¬ 
row. You said northerly. This is really northeasterly, 
is it not? 

THE WITNESS: North to northeast. 

BY MR. BRESS: 

Q North to northeast? A Yes. 

1736 Q Do you mean this arrow to point to more or 
less than 30 degrees? A Less than 30 degrees. 

Q Less than 30 degrees? A Yes. 

Q All right. We will understand that this arrow is 
intended to point at less than 30 degrees. Will you look 
at it and tell us again if you think it points to more? 
You don’t have to correct it. A Perhaps a little bit too 
much. 

Q We will understand it when we say that. 

Now, at the time you saw the plane in that position, 
did the P-38 have his wings and flaps down, or did he 
not? 

MR. AHERNE: Wings? 

MR. BRESS: Sorry. Flaps and gear down? I am 
not too good at these aeronautical terms, either. 

THE WITNESS: Yes. 

BY MR. BRESS: 

Q He did? A Yes. 

Q Was the path of the DC-4 from here a straight line 
or did he veer from there to the point of impact? A 
Straight line. 
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Q At this point when he was approximately east 

1737 of the George Washington Memorial and approxi¬ 
mately even with the George Washington Memorial, 

that is, not south of it nor north of it, what was the P-38’s 
altitude! A About 2500 feet. 

Q Would you say closer to 2,000 to 2500! A No. 
I would say closer to 3,000. 

Q Do you remember being asked this question on 
April 2nd, 1951, when I asked you that same question! 
MR. O’DONOGHUE: I object, Your Honor. 

THE COURT: Well, I think that you ought to lay 
the predicate that perhaps the witness’ recollection is not 
what it should be by virtue of something that was said 
at another time. If you do that you may ask the ques¬ 
tion. But up to now he doesn’t fall within the rule we 
discussed at the bench. 

MR. BRESS: All right. 

BY MR. BRESS: 

Q Mr. Union, I want to call your attention to certain 
questions and answers that you gave on April 2nd, 1951 
that may refresh your recollection as to whether he was 
between 2,000 and 2500, or 2500 to 3,000. 

MR. O’DONOGHUE: I object to that, Your Honor. 
THE COURT: He may answer. 

BY MR. BRESS: * 

Q I asked the question—this, gentlemen, is the 

1738 last line of page 185. 

I asked the question: 

“Question: At the time you saw the P-38 at the Ma¬ 
sonic Temple about three miles away, what was his alti¬ 
tude? 

“Answer: He was I would estimate above 2,000 feet. 
“Question: How much above that would you estimate? 
“Answer: Oh, anything from 2,000 to 2500.” 

Does that refresh your recollection that you so testi¬ 
fied at that time? A Yes, sir. 
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Q So today when I asked you what the altitude was, 
would you now be willing to state the altitude was 2,000 
to 2500? 

MR. O’DONOGHUE: I object to that. 

THE COURT: It is the form of question that is 
objectionable. It isn’t what he would be willing to state. 
It is what his best recollection is now in view of the 
question previously asked and the answer given at the 
time of his deposition. 

MR. BRESS: Thank you, Your Honor. I will modify 
it. 

BY MR. BRESS: 

Q In the light of that effort on my part to re- 
1739 fresh your recollection, what is now your best 
recollection as to what the altitude was when the 
P-38 was just east of the Washington Memorial? A I 
would like to say he was at 2500 feet. 

Q Now, at the time you saw the DC-4 at the point of 
the arrow wdiich you have marked southwest of the field 
while it was headed in the direction you have indicated, 
what was its altitude? A 800 feet. 

Q Did both planes continue in the same rate of glide 
or same rate of descent from the times you saw them 
respectively as you testified at those altitudes to the time 
of collision? 

MR. O’DONOGHUE: I think that question is confus¬ 
ing. I don’t know what he means by “the same”. 

THE COURT: I know, Mr. O’Donoghue, and may well 
be confusing as you have said, but if it is confusing I 
think the witness ought to be able to say that. 

(Addressing the witness) Did you understand the ques¬ 
tion? 

THE WITNESS: No; I don’t. I was going to say 
that. 

THE COURT: Were you confused with reference to 
it? 
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THE WITNESS: Yes; I don’t understand the ques¬ 
tion. 

THE COURT: All right, then, will you reframe it? 
BY MR. BRESS: 

Q What I want to know is, from the time that 

1740 you saw the DC-4 at the place that you have indi¬ 
cated at an altitude of 800 feet, to the point where 

it collided, was his rate of descent the same; that is, did 
he continue in the same rate of descent or did he go 
straight and go down and go up and go down? A He 
continued at approximately the same rate of descent. 

Q Now with respect to the P-38, from the time you 
saw him at the 2500 feet altitude, to the point of impact, 
did he continue at the same rate of descent? A (Pause.) 
Q At his same rate of descent? A Yes. 

Q He did? A Yes. 

Q So that looking at it at a distance, the line of 
the P-38 would come in looking at it sidewise, it would 
be like this, it would be a straight line, it would not be 
a line that is straight up and down and up and down, 
is that correct? A That is correct. 

Q I am now asking you about the angle of descent. 
Can you tell us from your observation of the P-38, from 
that point to the point of collision, what the angle of 
descent was, if you know, beginning at 2500 feet to 

1741 the point of impact in that distance? A No; I 
couldn’t say. 

MR. BRESS: Will Your Honor indulge me just a 
moment? 

THE COURT: Yes. 

MR. BRESS: I have no further questions, Your Hon¬ 
or, at this time. 

MR. O’DONOGHUE: I don’t quite understand the 
meaning of “at this time.” 

MR. BRESS: Precisely that. 

THE COURT: Well— 

MR. O’DONOGHUE: Obviously he is not asking any 




732 A 


questions on redirect now, but does it mean that you 
will call this witness back for further examination? 

MR. BRESS: This is—I meant in the light of our 
discussion at the bench, Your Honor. 

T HE COURT: Well, then, you have no further ques¬ 
tions? 

MR. BRESS: Yes; that is right. 

Cross-Examination 

BY MR. O’DONOGHUE: 

Q Mr. Union, you have drawn the course of the DC-4 
at the point of impact. Could you draw the course of the 
P-38 to the point of impact? A Yes. 

Q Will you do that? 

(Witness indicates on map.) 

1742 BY MR. O’DONOGHUE: 

Q Mr. Union, where those two lines intersect— 

THE COURT: May I interrupt, please? This room 
is much bigger than the old courtrooms. I can’t hear 
either the question or the ans'wer, and I am quite certain 
the reporter is having difficulty, so will you please keep 
your voices up, all of you? 

MR. O’DONOGHUE: Yes, sir. 

BY MR. O’DONOGHUE: 

Q Will you show where these two lines intersect? A 
Here. 

Q Is that the point of impact? A Yes. 

Q Will you put your initials there, Mr. Union? 

(Witness complies.) 

THE COURT: Now for the record can you agree 
where that is on that map? 

MR. GALIHER: With this ruler perhaps we can 
measure it. 

MR. O’DONOGHUE: Can we agree where? 

MR. BRESS: No, sir; I will not agree. I cannot 
agree. I will cross-examine on that. 

THE COURT: Well, now, just a minute. 
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My question was addressed to counsel. The witness has 
indicated an intersection of two lines. I assume it is the 
intersection of the lines of the approach of the two 

1743 planes at the time he saw them. In my mind it 
is a very simple question, where he placed the point 

of intersection of those two lines on the map. 

MB. O’DONOGHUE: Well, that is why I asked Mr. 
Bress to come here so we could agree on that. 

,MR. BRESS: Agree that as of this time these lines 
intersect at a certain place. 

THE COURT: All I want to know is—I am asking 
this question myself—as to where the witness placed those 
two lines of intersection on that map. That is all I want 
to know. Now if it is on the map I can go down and 
look at it myself if you don’t want to tell me. 

MR. O’DONOGHUE: Yes, sir. 

THE COURT: It isn’t that sort of a secret, is it! It ; 
is wide open. I can look at it. I 

MR. O’DONOGHUE: I would be glad to tell Your 
Honor, but I wanted an agreement on telling you, that’s 
all. 

THE COURT: What is that? 

MR. O’DONOGHUE: I would be glad for myself to 
tell Your Honor, but I wanted an agreement before I ! 
told you. 

MR. GALIHER: As far as we are concerned I am 
perfectly willing to let Mr. Bress:— 

THE COURT: Bring it up here and I will take a 
look at it myself. 

Now, Mr. Union, out of an abundance of cau- 

1744 tion, will you point out to me, please, where that ! 
spot is? 

MR. 0 DONOGHUE: May I suggest that you put a 

further X mark there, Mr. Union, right here by your 
initials? 

THE WITNESS: Yes. 
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MR. O’DONOGHUE: Can you make a mark with 
your pencil, Mr. Union? 

THE COURT: Is anybody behind the blackboard in¬ 
terested in what I am saying? 

MR. GALIHER: I am. 

THE COURT: All right. Thank you, Mr. Union. 

MR. GALIHER: I think one of the ladies on the jury 
would like to ask a question. 

THE COURT: Juror No. 12. 

THE DEPUTY CLERK: Ethel Gilbert. 

THE COURT: And what is the question? 

JUROR NO. 12: I want to point to the X and ask if 
that was it. 

THE COURT: You point to it and ask Mr. Union. 

(Juror No. 12 pointed to an X mark on the map.) 

THE WITNESS: Yes. 

JUROR NO. 12: Thank you. 

MR. O’DONOGHUE: Perhaps a little further though 
for the record I think maybe that point had better be 
described as—may I attempt it—it is just south of what 
is marked 38 degrees 50 minutes latitude, I guess 
1745 that is, in the middle of the extension of Runway 
3 on the Virginia shore, about an inch west of the 
Mount Vernon Memorial Highway. 

Is that an accurate description, Mr. Union, of your mark 
on-the map? 

THE WITNESS: Yes. 

MR. O’DONOGHUE: I have no further questions. 

C ross-Examination 
BY MR. GALIHER: 

Q Mr. Union, you have shown the path of the DC-4 
and the P-38. Did there come a time when the DC-4 
completed its turn and was lined up for Runway 3 prior 
to the impact? A Yes. 

Q And how far did the DC-4, the Eastern plane, pro- 
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ceed from that point on until the accident occurred? A 
About a quarter of a mile. 

MR. WARNER: What? 

MR. GALIHER: About a quarter of a mile, Mr. 
Warner. 

BY MR. GALIHER: 

Q Now at the time the Eastern plane completed its 
turn and was lined up for Runway 3, can you tell us at 
that time how far behind it, how far above it, the P-38 
plane was at that time? A No; I couldn’t. 

Q At that point can you tell us if the P-38 was above 
it and behind it? A Yes; it was above and be- 

1746 hind. 

Q You have no idea as to the space between 
the two planes at that time? A No; I couldn’t say. 

Q But the Eastern plane from that point on after 
being lined up with Runway 3 continued its approach 
toward Runway 3? A That is right. 

Q Now isn’t it a fact that the DC-4 actually went 
nearer to a half mile—excuse me a minute. 

1747 BY MR. GALIHER: 

Q Mr. Union, just before the impact of the 
two planes, did you notice— 

MR. BRESS: You withdraw that last question? 

MR. GALIHER: I withdraw that last question. 

BY MR. GALIHER: 

Q Just before the impact of the two planes, did you 
notice the Eastern plane turn slightly to the left? A 
Very slightly. 

Q Now, can you tell us the manner in which the two 
planes came together, by using these two models? This is 
the P-38, and this, of course, is the Eastern (handing 
plane models to the witness). A About like that. 

Q Would you describe the angle of the P-38 at the 
time of its collision with the Eastern plane. A Describe 
—would you say that again, please? 
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Q Yes, sir—the angle. A Describe the angle? 

Q Yes, sir. A Well, it was a steep descending angle. 

MR. WARNER: I didn’t hear that. 

BY MR. GALIHER: 

Q “A steep descending angle,” I think you said, 

1748 did you not? A That is right. 

Q Now can you tell us about the type of ap¬ 
proach that the Eastern plane was making to Runway 3, 
with respect to whether or not it was a normal approach? 

MR. BRESS: I object to the question, unless he is 
talking about the posture of the plane, unless he is de¬ 
scribing its bank or its speed or its altitude. 

THE COURT: I am a little bit at a loss to under¬ 
stand, Mr. Galiher, what you mean by the expression 
“normal approach,” unless it has some special signifi¬ 
cance to persons of aeronautical experience. 

MR. GALIHER: Very well. I won’t ask that ques¬ 
tion, Your Honor. 

BY MR. GALIHER: 

Q You first indicated for Mr. Bress that when you 
first saw the P-38, it was a little more than an inch below 
that map. Is that correct? A No. That was where he 
was wflien I first saw the DC-4. 

Q Well, I thought that was his question. Where was 
this P-38 when you first saw it? We are talking about— 
A In flight? 

Q —the day of the accident. A I first saw it— 

Q In flight. A Well, he was way south of the 

1749 memorial. 

Q Can you tell us how far south of the me¬ 
morial? A Three miles, maybe. 

Q In other words, that would be down below the map, 
even further than you originally indicated? A The me¬ 
morial is three miles from the airport. So, using that as 
a yardstick, he was that far beyond it, I would say. 

Q Yes, sir. 

MR. GALIHER: Thank you, Mr. Union. 
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Redirect Eocamination 
BY MR. BRESS: 

Q The memorial is three miles from the airport— 

MR. WARNER: Mr. Bress. 

,MR. BRESS: Oh, I am sorry. 

MR. WARNER: I would like to examine. 

Cross Examination 
BY MR. WARNER: 

Q Mr. Union, you were demonstrating a few moments 
ago for Mr. Galiher with these airplanes the impact of 
the two planes. By having the Eastern plane lying on 
the table here, was it your intention to show that the 
Eastern plane was in a more or less horizontal position 
at the time of the— A Yes. 

1750 Q The Eastern plane was in a horizontal posi¬ 
tion, and you demonstrated that the P-38 was in a 
position such as this? Is that correct? A That is cor¬ 
rect. 

Q Could you estimate (for me the angle in here? Sup¬ 
pose you hold it. A Below the horizontal? 

Q Well, or with the DC-4. A About 40 degrees. 

Q About 40 degrees. Did you see the P-38 actually 
strike the DC-4? A Yes. 

Q Could you tell me what point on the P-38 first hit 
the DC-4? A The left propeller. 

Q The left propeller. And did any other part of the 
P-38 hit the DC-4? A Well, it continued in, and bounced 
off. 

Q But to your knowledge the left propeller was the 
first thing that hit the DC-4? Is that correct? A That 
is correct. 

Q And the DC-4 was in level or horizontal flight at 
the time of the impact? Is that correct? A That is 
correct. 

Q Do you recall, Mr. Union, giving a statement 
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1751 before the Civil Aeronautics Board on November 
10, 1949? A Yes. sir. 

Q I believe you testified there one evening, and then 
came back again the next day. 

Do you remember being asked questions at that time 
regarding the descent of this P-38? A Yes. 

Q And do you recall what you answered at that time? 

All right. 

THE COURT: Just a minute. That, of course, is not 
proper. I know you don’t intend to pursue that method. 
If he has said anything that is different from what he 
has said from the stand, then you are obliged, under the 
rule, to call the attention of counsel to the page and the 
question and the answer. So will you please do that. 

MR. WARNER: Yes, I certainly will, Your Honor. 
Forgive me. 

BY MR. WARNER: 

Q On page 190 of this report, the question was asked 
you by Mr. Andrews, I believe, or Mr. Nunneley. I don’t 
see which here. This question was asked you: 

“Can you tell us what the attitude of the P-38 was 
during its descent on that final approach?” 

Do you recall being asked that question? A 

1752 Yes. 

Q And you answered: 

“The attitude of the aircraft did not appear to me to 
be in particularly steep angle. However, the aircraft 
appeared to be descending very rapidly.” 

Do you remember answering that question in that man¬ 
ner? A Yes. 

Q All right. And that was the best of your recollec¬ 
tion, the angle of descent at that time. Is that correct? 
A That is correct. 

Q Do you remember being asked this further question 
—continuing on on page 190?— 

“Well, let me go back again to the attitude of the plane 
itself, as distinguished from its rate of descent. Can vou 
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give us any estimate or recollection with respect to its 
attitude, how far it had nosed down, in that approach, if 
at all? 

“Answer: I couldn’t say exactly what his attitude was. 
He was in a descent angle. However, the angle didn’t 
appear to be particularly steep. It wasn’t anything that 
registered in my mind as being unusual.” 

Did you answer the question in that manner? A Yes. 
Q In testifying here today you have demon- 

1753 strated very clearly with these two models an angle 
of descent such as this. Is that correct, Mr. 

Union? A You asked me how they hit. And I said 
they hit like that. I was just illustrating the way they 
hit. That isn’t necessarily the angle of descent. 

Q Oh, it isn’t. What is it? A That is the angle of 
impact. 

Q The angle of impact. And did you or not testify, 
when asked by Mr. Galiher or Mr. O’Donoghue—I don’t 
recall which—and maybe Mr. Bress, too, that this plane, 
■when you first saw it back here some distance off the map, 
came in in a continuous angle? 

Mr. Bress asked you exactly was the plane coming in 
in this attitude or going up or down. And you said no, 
it came in at that angle all the way. 

Did you answer that question to Mr. Bress a little while 
ago? A Yes. 

Q And Mr. Galiher again, and Mr. O’Donoghue again? 
A Yes. 

Q Now what do you say? A I don’t understand. 
What is the question? 

Q Did the plane come in continuously at the same 
angle, or didn’t it? A Yes. 

1754 Q It did. And that is the angle you indicated, 
right here? A That is correct. 

Q And is that a steep angle of descent? A Not par¬ 
ticularly. 
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Q Not particularly. There wasn’t anything unusual? 
A I said before that in watching it, the angle was not 
something that was outstanding; that it was his rate of 
descent that was rapid. 

Q But this angle, as you described it, I believe was 
40 degrees. A You asked me what the angle was as I 
was holding it here. 

Q That is right. Isn’t that the same angle it had 
all the way in, that last three or four miles, however long 
it is? Or did he change that? A No. He kept the same 
angle. 

Q He kept this position constantly, did he not, accord¬ 
ing to your testimony, anyhow? A That is correct. 

Q He never varied that position of the aircraft dur¬ 
ing his entire descent? A Not noticeably, no. 

Q Not noticeably. Then he was coming in at this 
angle of 40 degrees. Is that correct? A Ap- 
1755 proximately. 

Q Approximately 40 degrees. And you say that 
that is not a particularly steep angle? A I said it 
didn’t appear to be a particularly steep angle, as you 
looked at it, just coming at you. And you can’t—the 
angle is wrong. I mean, you are not looking at it from 
the side, but you are looking at it facing at you. 

Q Are you saying that you really don’t know what 
the angle was? A It is just an approximation. 

Q Just an approximation. But you say that the angle 
was at 40 degrees, it stayed at that angle during its en¬ 
tire descent, and that you do not consider that to be a 
steep angle. Is that correct? Is that what you are say¬ 
ing? A I didn’t say that the angle was 40 degrees all 
the way in. I said it was an approximation of 40 degrees, 
as we were holding it here, and that is the way it looks 
if you are looking at it horizontally. 

Q Mr. Union, you have said—and I held the plane 
up and came in a long distance, like this—and I asked 
you if it stayed in that same angle all the way down, 
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and you said yes, it did. A That is correct. 

Q Now are you changing your testimony? A 

1756 No. 

Q What are you saying now, then? A It 
stayed the same. 

Q It stayed the same. And that is the same angle 
you described when you held the models together? A 
That is correct. 

Q It stayed at that same angle. And I asked you 
if that in your opinion would be considered as a particu¬ 
larly steep angle. 

THE COURT: He said, at least three times, no. 

BY MR. WARNER: 

Q You don’t consider that particularly steep? A 
No. 

Q Could you tell me the angle of descent or the angle 
of attitude that the DC-4 was in? A He was level. 

Q He was level. Was he level at this point? A No. 
He was in a left turn. 

Q He was in a left turn. He was in a left turn here? 
A That is correct. 

Q And he was in a left turn all during this whole 
distance down here? A That is correct. 

Q Well why is it, then, that on this map you do not 
begin a left turn until he reaches a point here? 

1757 A Well, it is supposed to turn all the time there. 
Isn’t it turning? 

Q Would you come down here and examine this and 
tell me whether it is turning. A (At the map) Well, it 
doesn’t look as if it is turning very much there, I will 
grant you; but it is supposed to be. It is a continuous 
turn, because he started it up here. 

Q So, he started it up here, did he? A Yes. 

Q And he came— 

You said he started up here. Didn’t you just point 
your finger? 
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MR. BRESS: I object to the answer, unless it is 
based on personal knowledge. 

MR. WARNER: The witness answered he started 
here, and I assume he bases it on personal knowledge. 

THE COURT: I don’t know why we get into these 
difficulties just before the end of the session—the morning 
session and the afternoon session. 

I am assuming, as you have assumed, Mr. Warner, that 
the witness is testifying to his personal knowledge. In 
order to make certain of that, I will ask Mr. Union: 

When you say the plane started up there at a point 
at the top of the map, at the northeast corner, 

1758 are you stating that of your personal knowledge? 
—from what you saw and observed at that time? 

THE WITNESS: No. 

THE COURT: Then you may not state it. 

BY MR. WARNER: 

Q Mr. Union, is it normal for a plane to start here— 
A That is correct. 

Q —on a turn? A That is the traffic pattern. 

Q What— A He came from northeast of the field. 
MR. BRESS: I object to his testifying to where he 
came from, since he didn’t see him. 

THE COURT: We will take the afternoon recess for 
five minutes. 

(Following brief recess:) 

THE COURT: Your objection is sustained, Mr. Bress. 
MR. BRESS: Thank you. 

BY MR. WARNER: 

Q Mr. Union, in answer to a question by Mr. Bress 
you fixed the point where you first saw the Eastern DC-4 
by an arrow with your initials beside it. Is that correct? 
A That is correct. 

Q Could you estimate for me the time that elapsed 
between the time you first saw the plane and the 

1759 time of the collision? A No, I don’t believe I 
could, accurately. 


743 A 


Q Well, can you give us your best approximation of 
the time? A About two or three minutes. 

Q Two or three minutes? A Yes. 

Q Now, when you placed that arrow, the point of that 
arrow indicated the direction in which the DC-4 was 
flying. Is that correct? A Approximately. 

Q Approximately. And then this was the path that 
it followed? Is that correct? A Approximately. 

Q Could you give me any approximation of the time 
from a point approximately opposite where the point of 
collision occurred? A No, I couldn’t— 

Q To the time of the collision? A I couldn’t. 

Q Was it approximately half the time, or one third, 
or could you say? A I couldn’t say. 

Q Could you give me any approximation as to the 
speed that the DC-4 was travelling? A No, not 
1760 —normal flying speed. 

Q Normal flying speed? A Yes. 

Q Do you know what that speed is? A Not accu¬ 
rately, no. 

Q What do you mean why you say “normal flying 
speed”? A Well, I mean he was flying, let us say, 
between 120 and 170. I mean, there is an approximation 
there. 

Q He could have been going as fast as 170 or as 
slow as 120? A That is right. 

Q Is that the normal speed that you as a tower oper¬ 
ator observe planes landing in? A Within that range, 
yes. 

Q Within that range. Now, I believe you said that 
from the time that the DC-4 lined up parallel with Run¬ 
way 3, it covered approximately a quarter of a mile? Is 
that correct? A That is correct. 

Q And are you sure that that was the correct dis¬ 
tance? A Well, that is my answer. I mean, that is to 
the best of my knowledge. 
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Q You were able to make a pretty close approxi- 

1761 mation of that distance? A Yes. 

Q From your position in the tower? A Yes, 
that is correct. 

Q And were you in a position, approximately, where 
my finger is pointing to the tower here? A That is cor¬ 
rect. 

Q And you could approximate the distance that the 
DC-4 travelled, after it lined up with Runway 3? A Yes. 

Q Could you give us any approximation as to the 
amount of time that elapsed between the time it lined 
up with Runway 3 and the collision? A About ten sec¬ 
onds. 

Q About ten seconds. Now, during the time that you 
were watching this path of the DC-4, you were also watch¬ 
ing the path of the P-38. Is that correct? A That is 
correct. 

Q And do I understand you to say that at the time 
you saw the DC-4 here that same instant you saw the 
P-38 in this position?—an inch and a half, or however 
far it was? A That is correct. 

Q And can you give me an approximation of the time 
it took the P-38 to travel this distance? A No, I 

1762 couldn’t. 

Q You can’t give me any approximation of that 
time? A No. 

Q And yet you can give me an approximation of the 
time from here to here? A No, I didn’t. 

Q Well, unless my memory deceives me, I believe no 
more than five minutes ago you said it was between two 
and three minutes. A I said I couldn’t do it. And you 
wanted a very rough approximation. 

Q That is right. A Oh, well— 

Q The best you can give us. A Approximately the 
same time, then. 

Q Approximately the same time? A That is correct. 
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Q And I believe you stated that when the P-38 was 
opposite the George Washington Masonic Memorial, it 
was approximately 2500 feet in the air. Is that correct! 
A That is correct. 

Q And was it higher or was it lower, when yon saw 
it, down at this position! A It was higher. 

Q It was higher! Could you approximate for me the 
altitude of the P-38 at that time! A Thirty-five 

1763 hundred. 

Q Thirty-five hundred feet. So that, to be 
sure to understand your testimony, the P-38— 

First could you approximate for me the altitude of the 
airplanes at the time of the collision! A Four or five 
hundred feet. 

Q Four or five hundred feet. 

It is your testimony that the P-38 was at 3500 feet and 
travelled this distance, to an altitude of four or five 
hundred feet, in the same time it took the P-38 to travel 
that distance— 

MR. GALIHER: You mean the PC-4. 

BY MR. WARNER: 

Q Excuse me—the PC-4. A That is correct. 

Q Could you estimate the speed of the P-38! A No, 
sir. 

Q Pid the P-38 have it flaps down at this point!— 
trying to indicate this point where you saw the two planes 
together. A That is correct. 

Q It had its flaps down, and it had its gear down! 
A They both came down right at approximately that 
point. 

Q They came down. Just as you saw the PC-4, 

1764 you saw the P-38’s flaps and gear come down? A 
No—prior to that. 

Q You saw it before that! A That is correct. 

Q So that during this entire flight, the P-38 was flying 
with its gear—and by “gear,” I mean the wheels of the 



airplane—down, and the flaps on the P-38 down? A 
That is correct. 

Q Could you give me any estimate as to the distance 
from this point to this point? A I am not sure of the 
points. 

Q Well, this is the point that you established as where 
you saw the P-38 when you first saw the DC-4—the point 
approximately an inch or inch and a half oft of the 
map. A And what is the other point? 

Q What? A That is point number one. Where is 
point number two?—There? You w^ant to know how far 
that is? 

Q Yes. A Two and a half miles. 

Q Two and a half miles. 

MR. WARNER: Will you indulge me a moment, Your 
Honor? 

BY MR. WARNER: 

Q One further question, Mr. Union: From the 
1765 time or at the time that the DC-4 lined up with 
Runway 3, could you give me an approximation of 
the location of the P-38, at that time? A He was above 
him and behind him. 

Q How far behind? A I don’t know. 

Q How far above? A I couldn’t say. 

MR. WARNER: No further questions. 

Redirect Examination 
BY MR. BRESS: 

Q Mr. Union, you estimated the altitude of these 
planes at the time of the collision, a few minutes ago, at 
500 feet. Would it refresh your recollection if I told 
you that in November, 1949, when you were asked that 
question before the CAB, you stated 400 feet? 

MR. O’DONOGHUE: I believe he said four to five 
hundred feet just now, Your Honor. 

BY MR. BRESS: 
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Q Did you testify today that the altitude at the time 
of the collision was four to five hundred feet? A Yes, 
sir. 

Q Would it refresh your recollection that at the CAB 
hearing, in answer to the question as to the altitude, you 
said “I would say approximately 400 feet.” And 

1766 the presiding officer said “Four hundred feet?” 
And you said “That is right.” 

Is there any reason why you are increasing your esti¬ 
mate? 

MR. O’DONOGHUE: I object to that, Your Honor. 
He apparently is trying to impeach his own witness. 

BY MR. BRESS: 

Q Does it help refresh your recollection that you gave 
such answers to the CAB? Does it? A Yes. 

Q In the light of that answer, would you state today 
that your estimate of the altitude is 400 feet? A I 
would rather say four to five, because “approximately 
four” could be four to five. 

Q I see. And that is what you mean when you said 
“Four hundred feet,” “That is right,” to the CAB? A 
Yes, sir. 

MR. O’DONOGHUE: I object to that. It is leading, 
and I don’t know what other objections I might mention 
to that sort of question. 

BY MR. BRESS: 

Q Mr. Union, you drew the lines for me showing the 
path of the DC-4; and you also did not draw the line— 
I didn’t ask you to draw a line—for the P-38. But you 
later drew it, and you have them coming together here at 
a point which is not over water. Is that correct? 

1767 A That is correct. 

Q When did you form the opinion that this 
collision did not occur over water? A When did I form 
that opinion? 

Q Yes, sir. A I have always had that opinion. 
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Q Did you have that opinion when I asked you that 
question in April, 1951! A Yes, sir. 

Q Will it refresh your recollection if I told you that 
I asked you the question at that time, showing the path 
of the planes, and said: 

“Would that not take him over water at the moment 
when the collision occurred? Or do you know?” 

And your answer was: 

“I don’t know.” 

Does that refresh your recollection? 

MR. O’DONOGHUE: I submit that that is not the— 

THE COURT: Just a minute. That is an entirely 
different question. The witness drew on the map where 
in his opinion the impact was had. The question you have 
referred to, Mr. Bress—and the page is not given; so I 
don’t know, and I haven’t his deposition before me—was 
with reference to the pattern in which he saw the planes, 
and if that pattern continued would the impact be— 
1768 MR. BRESS: I didn’t mention “pattern,” Your 
Honor. Let me frame my question. 

THE COURT: I thought you did. 

MR. BRESS: No. 

THE COURT: Very well. 

BY MR. BRESS: 

Q After the DC-4 straightened out, you testified today, 
as you did then, that he travelled a quarter of a mile be¬ 
fore the collision occurred. Is that correct? A That is 
correct. 

Q And do you recall these questions, and see if this 
will refresh your recollection— 

“Question: After he straightened out”— 

THE COURT: What page?—for the record. 

MR. BRESS: 210. 

THE COURT: All right. 

BY MR. BRESS: 

Q (Reading) “After he straightened out, he went 
over a quarter of a mile before the collision occurred. 
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“Answer: He didn’t look any further than that, I 
would say. 

“Question: Did that not take him over water at the 
moment when the collision occurred, or do you know? 

“Answer: I don’t know.” 

Did you answer in that fashion to those ques- 
1769 tions in April, 1951? 

MR. O’DONOGHUE: I object, Your Honor. He 
is not trying to refresh his recollection now. He is trying 
to impeach him. 

MR. BRESS: I request the right, in view of the dis¬ 
cussion at the bench. 

THE COURT: There is no indication that this wit¬ 
ness at this juncture or at any time during his testimony 
falls in the category envisioned by the rules. You may 
refresh his recollection, but you may not proceed to im¬ 
peach him. You called him as your witness. 

BY MR. BRESS: 

Q Did I ask those questions and did you give those 
answers in 1951? A Yes, sir. 

Q Does that refresh your recollection, then, as to 
where the point of impact was? A It doesn’t change 
it. 

Q It doesn’t change your recollection? Your recol¬ 
lection at that time was that you didn’t know where it 
was. Now is your recollection different today? A I 
still don’t know the exact spot. 

Q But I didn’t ask you—-this question was not as to 
the exact spot. It was as to whether or not it was over 
w’ater or not; and you then said “I don’t know.”! 
1770 I want to know whether or not that helps refresh 
your recollection, that you still don’t know that. 

MR. O’DONOGHUE: I never heard of a person having 
his recollection refreshed in so vicious a manner as this. 
It sounds much more like impeachment to me, and there¬ 
fore I object to it. 

MR. BRESS: In the light of the characterization of 
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“vicious,” this is mild as compared to my friends on the 
other side. 

MR. GALIHER: Do you mean me, Mr. Bress? 

MR . BRESS: Nobody in particular. 

MR. GALIHER:. Everybody? 

MR. BRESS: The group of you. 

THE COURT: Eugene O’Neill wrote a play some 
years ago. I think the name of it was “The Amazing 
Interlude.” I think this is it. Let us go on. 

BY MR. BRESS: 

Q I had failed to ask you this: Is it a fact that at 
the moment of impact the plane broke in two, the DC-4? 
A That is correct. 

Q And is it also a fact that the DC-4 was in a normal 
bank, and if it was, what was the degree of that bank? 
A The DC-4 wasn’t in a bank. 

Q It was making its turn without being in a bank? 
A It wasn’t making a turn. 

1771 Q I mean, while in its roundhouse turn, what 
was its angle of bank? A I couldn’t say. 

Q Could you tell us approximately? A I don’t be¬ 
lieve I could, no. 

Q Do you know what a normal degree of bank is? A 
I know what it looks like. 

Q Will you illustrate on this Eastern Air Lines plane 
what the normal bank would look like (handing plane 
model)? (The witness demonstrated.) 

All right. From the point where the DC-4 straightened 
out, turned into final and was flying straight at Runway 
3, is it a fact that it was only seven to eight seconds be¬ 
fore the impact occurred? 

MR. O’DONOGHUE: I object to that as leading; and 
also the witness has answered the question, I think, on 
cross-examination by Mr. Galiher. 

THE COURT: Well, it is leading, there is no doubt 
about that. 

MR. BRESS: I will refer to his testimony, then. 
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BY MR. BRESS: 

Q You stated a few minutes ago—I don’t want to 
quibble—that from the time it lined up to the point of 
impact on final it went ten seconds. Does it refresh 
your recollection if I show you you previously 

1772 stated it was seven to eight seconds? Would that 
help refresh your recollection? A I don’t recall 

it, no. 

Q Would it refresh your recollection—page 192—if 
it isn’t a fact that on November 10, 1949, before the 
Civil Aeronautics Board, you were asked by the General 
Counsel of the CAA— 

“Question: Can you identify for us the time interval 
that you referred to as being ‘verv short’? Can vou esti- 
mate that time for us? 

“Answer: I would estimate that from the time that 
Eastern completed his turn on to final approach, to the 
time of the impact, as being seven or eight seconds.” 

Do you recall that? A I don’t recall it, no. 

Q Are you still working for the Civil Aeronautics 
Administration? A Yes. 

MR. BRESS: That is all. 

Recross Examination 
BY MR. GALIHER: 

Q Mr. Union, you used the expression with respect 
to the Eastern plane as being level. Do you mean by 
that that its wings were level but it was descend- 

1773 ing? A That is correct. 

MR. GALIHER: Thank you, sir. 

Recross Examination 
BY MR. O’DONOGHUE: 

Q Just one question: You were never asked at the 
time of the taking of your deposition whether the colli¬ 
sion occurred over land or water, were you? A No, sir. 
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Q And yon saw the collision occur over the land, did 
you? 

ME. BRESS: Objection, if the Court pleases. Mr. 
O’Donoghue is now characterizing the questions as to 
what were asked before. And those questions mean what 
they say. 

THE COURT: Let me ask the witness. 

Did you see, as an observer, from the place where you 
were at the time, whether the impact, as you have de¬ 
scribed it, occurred over the land or water? 

THE WITNESS: Over the land. 

THE COURT: You saw that? 

THE WITNESS: Yes, sir. 

MR. O’DONOGHUE: I have no further questions. 

Recross Examination 
BY MR. WARNER: 

Q Mr. Union, you just testified that the DC-4 was 
flying in level flight. Was he flying in level flight 
1774 at the time of the impact? A Yes, sir. 

Q Was he descending, as Mr. Galiher put it, 
at that time? A No. 

Q What was he doing at that time? A He had put 
his power on and was proceeding to—he had ceased to 
make an approach and was starting to continue flight. 

Q W^as he climbing at that time? A No. He had 
levelled off and was level. 

Q Could you tell that he wasn’t climbing? A He 
didn’t appear to be at that time climbing. 

Q He didn’t appear to be climbing at that time. But 
you know he wasn’t ascending and you know he was 
just flying level? A That is correct. 

Q And for how long was he flying in that manner? 
A He just levelled off. 

Q Then he might have been climbing, or just start¬ 
ing to climb? A I wouldn’t say so. 
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Q But you don’t know whether he was or not? A 
He wasn’t climbing, in my opinion. 

Q In your opinion he wasn’t climbing. 

1775 Mr. Union, going back again to your testimony 
of November 10, 1949, given before the CAB, on 

page 193 of Volume 2, do you recall being asked this 
question?— 

“Can you estimate for us how far behind Eastern he 
was”—referring to the P-38—“at the time he completed, 
at the time Eastern completed its final turn?” 

Do you remember being asked that question? A No, 
I don’t. 

Q Do you remember making this answer?— 

“He appeared to be three-quarters of a mile or a 
mile.” 

A I don’t recall the question or the answer. 

Q Would this answer be correct, sir? Or you have 
no recollection? A I don’t know. I can’t recall. 

Q Do you deny that you made this statement? A 
No. 

Q Then you say you might have made the statement? 
A Yes. 

Q And that today you just do not recall— A That 
is correct. 

Q —how far behind he was? A That is correct. 

Q Now, you have further stated that you saw 

1776 the P-38 here when you saw the DC-4 here. Did 
you see the P-38 prior to that time? A Yes. 

Q And I believe you have stated that you saw him 
down here an additional three miles or so? A That is 
correct. 

Q Was he making a turn down there? A Yes. 

Q And when did he first put his landing gear down? 
A After he completed the turn. 

Q After he completed the turn? A That is right. 

Q Eight after he completed that turn? Is that cor¬ 
rect? A Approximately, as I recall it. 
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Q When he completed that turn, was he some three 
miles below this point, below the end of this map? A 
When he completed the turn? 

Q Yes. Or how far was he? A No, I don’t think 
he was that far, then. 

Q How far was he, then?—approximately. A Oh, 
four or five miles, maybe. 

Q Four or five miles. And he put his landing gear 
down at that time, when he was four or five miles away? 
A That is right. 

1777 Q Could you tell me the time from that point 
to the point of the collision? A No, sir. 

Q Directing your attention again to your statement or 
deposition on November 10, 1949, before the CAB, at 
page 194, you were asked this question: 

“Going back over this total span of time, from the time 
you saw the P-38 roll out of the turn on the northeast 
course and up until the time of the impact, will you esti¬ 
mate as carefully as you can the total amount of the time 
interval?” 

And you answered: 

“That is very difficult to do accurately.” 

A further question: 

“Well, we would like your best recollection, and vour 
best judgment on it. 

“Answer: From the time that the P-38 was first ob¬ 
served by me with his gear down, to the time of the im¬ 
pact, I would estimate two minutes.” 

Do you recall being asked those questions and making 
that answer? A I don’t recall that, no, sir. 

Q Is this answer correct? A I don’t know. 

THE COURT: Of course, he said categorically 

1778 in his deposition lie didn’t know the time. Then 
the examiner pressed him further and asked him 

to make an estimate, and he made an estimate. 

MR. WARNER: “Your best estimate and your best 
.judgment on it.” Yes, sir; he did. That was November 
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10, approximately a week after the accident. Now I am 
asking if that is correct. 

THE COURT: You mean you are asking whether his 
estimate made at that time would be his estimate made 
now, if you are asking for his estimate. 

MR. WARNER: All right, sir. I will ask that ques¬ 
tion. 

THE COURT: I don’t want you to adopt my sugges¬ 
tion ; but that is what it comes down to. 

MR. WARNER: I would be delighted to. 

THE COURT: In other words, you are asking him his 
estimate now, and you are asking him whether or not his 
estimate at that time conforms to any estimate he might 
make now. 

BY MR. WARNER: 

Q Does your estimate at that time conform to any 
estimate you might make now? A I couldn’t estimate 
it now. I don’t recall it that much. No. 

Q Am I to infer from that statement that your 
1779 recollection was better at that time than it is now? 

A Oh yes, obviously. 

Q It was much better then? A It was right after¬ 
wards. 

Q Then when you made the statement earlier, when I 
was questioning you, that the interval from the point here 
to the point of the collision was two to three minutes, 
that wasn’t an accurate estimate of the time? A I said 
I couldn’t estimate it very well, and you wanted an ap¬ 
proximation. 

Q Yes, sir. A I said two to three minutes is an ap¬ 
proximation. 

Q And you are now stating that the two-minute ap¬ 
proximation from the point some four or five miles south 
of the airport would be a better approximation? A 
That would still be the same—two to three minutes, I 
mean—an approximation. 
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Q 1 think there is a distance of some mile to two 
miles different in your approximation. 

THE COURT: In any event—I don’t want to inter¬ 
rupt again or interpolate—it is only an approximation. 
MR. WARNER: Certainly, Your Honor. 

THE COURT: So we are not getting into anything 
that is going to bring about a definitive result one way 
or another. In his deposition he gave an approxi- 

1780 mation or estimate. He has given an approxima¬ 
tion or estimation today. So we are getting in 

something that in any way is not accurate. 

MR. WARNER: I want to find out what his best 
recollection is, and that is all, Your Honor. 

THE COURT: Answer the question. 

THE WITNESS: Approximately two to three min¬ 
utes. 

BY MR. WARNER: 

Q From which point? A From the time his gear 
came down and he was heading toward the airport. 

Q Then from the time he was here, it was a shorter 
time than that? (Indicating on map.) A I thought that 
is what you were talking about. 

Q Mr. Union, you testified just a very few moments 
ago that this was the point, this is the point approxi¬ 
mately an inch below, you identified for Mr. Bress, that 
you saw the P-38, and at that time you also saw the 
DC-4. A That is correct. 

Q You further told me that you had seen the P-38 
down here circling approximately five or six miles south. 
A That is correct. 

Q And when he came out of this turn, he was ap¬ 
proximately four to five miles south, and he put his 
landing gear down. A That is correct. 

1781 Q I am assuming, and maybe incorrectly, that 
that is a point somewhere below this point A 

That is correct. 

Q Now, you have approximated the distance from 
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here, the time interval from here on November 10 as two 
minutes. You have approximated the time interval from 
here to here today to be between two and three minutes. 
A That is correct. 

Q Now, based on your knowledge of what you said on 
November 10, I want to find out from you whether it 
would not be a shorter time interval from here to here, 
than two minutes. A I don’t understand what you 
mean. 

MR. WARNER: I have no further questions, sir. 

MR. BRESS: Just one question. 

Redirect Examination 
BY MR. BRESS: 

Q With respect to your approximation as to time, 
Mr. Union, your approximation on time, from point to 
point, I would like to find out whether or not your posi¬ 
tion here in the tower to the end of the field is approxi¬ 
mately a half a mile. A Approximately. 

Q And from the end of the field, or an extension of 
Runway 3, to the Virginia shore is anotther half 
1782 mile, is it not? A Approximately. 

Q And therefore from your position here you 
were a good mile from where the extension of Runway 3 
meets the shore. Is that correct? A That is correct. 

Q Therefore with respect to where the collision oc¬ 
curred, the paths met, is that position also an approxima¬ 
tion made by you from that position? A The position 
is made in reference to landmarks. 

Q Yes. Now with respect to landmarks, the position 
on this scale of one inch equals 400 feet, you don’t mean 
to tell us that you had no problem of depth perception a 
mile away with respect to a distance of a hundred feet 
or so? 

MR. O’DONOGHUE: I object, Your Honor. 

MR. BRESS: I just want to get this approximation of 
where it occurred. 
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THE COURT: Of course, that is what he said. You 
called him as your witness. 

MR. BRESS: If that is what he said, and it is all 
understood, no further questions. 

Recross Examination 
BY MR. GALIHER: 

Q Mr. Union, in answer to Mr. Warner’s question you 
said that the plane was level, the DC-4, at the 
1783 time of impact. A I beg pardon? 

Q That the DC-4 was level at the time of im¬ 
pact. A That is correct. 

Q Just prior to that time was it descending; and then 
in response to a communication from someone in your 
tower to the DC-4 plane, it made a turn and levelled off? 

MR. BRESS: Objection. 

THE COURT: Your objection is sustained. 

MR. GALIHER: I have no further questions. 

MR. O’DONOGHUE: I have one question. 

Recross Examination 
BY MR. O’DONOGHUE: 

Q Mr. Union, watching the planes collide, could you 
actuallv see that they were over the land? 

MR. BRESS: Objected to, as repetitious of previous 
examination. 

THE COURT: He might answer. 

THE WITNESS: The point of impact appeared to be 
over the land, yes. 

THE COURT: Now, of course, that wasn’t the ques¬ 
tion. The question was could you actually see from 
where you were making your observation, as to "whether 
the point of impact was over the land. 

BY MR. O’DONOGHUE: 

17S4 Q Do you understand the question, Mr. Union? 

A I am afraid I don’t quite understand the ques¬ 
tion, no. 
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THE COURT: You were in a certain place. 

THE WITNESS: Yes, sir. 

THE COURT: And you saw some things. And among 
the things you have said you have seen, sir, is the im¬ 
pact of these two airplanes. Correct? 

THE WITNESS: That is correct. 

THE COURT: You saw them come together! 

THE WITNESS: Yes, sir. 

THE COURT: Now the question is simply this: From 
where you were standing and observing, could you say 
predicated upon what you saw at that time, that the 
impact was over land or over water? 

THE WITNESS: Over land. 

Redirect Examination 
BY MR. BRESS: 

Q The direction of your sight was over land and over 
water also, was it not? A That is correct. 

Q And you mean that your depth perception, at a 
mile distant, is quite accurate, and you could tell in a 
matter of 50 or 100 feet whether it is one way or the 
other, coming at you? A No, sir. 

1785 Q You can’t do that. I didn’t think you could. 

MR. BRESS: That is all. 

MR. O’DONOGHUE: I object to that and move that 
it be stricken, Your Honor. 

THE COURT: I asked this witness myself a very 
simple quuestion earlier in the afternoon as to whether 
or not he could say from his observation where he was 
standing or sitting, as the case might have been, as to 
whether or not the impact concerning which he has testi¬ 
fied occurred over land or water. He has testified twice 
it occurred over land. 

Now, Mr. Bress, in redirect examination, after the 
Court had asked the last question, you have gone into the 
subject of depth perception. I think that is a matter for 
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the jury. In other words, assume—let us forget this wit¬ 
ness—that I was at a certain place at a certain time. 
I describe the situation in which I found myself and 
I say I saw a certain thing. And I am testifying before 
a factfinding body such as this jury is. Whether I saw 
it or not is for the jury to decide. 

MR. BRESS: The depth perception wasn’t something' 
I mentioned for the first time after you made your— 

THE COURT: I know. It has been mentioned with 
reference to the possibility of observation of in- 
1786 dividuals in planes and the observation of indi¬ 
viduals on the ground in relation to planes in the 
air, and we have had depth perception all over the place 
in the last week. 

Is that all? 

MR. BRESS: That is all, Your Honor. 

THE COURT: Are you gentlemen through? 

MR. BRESS: I have some other evidence here. But 
I suppose, since we have already passed the time. 

THE COURT: I stayed deliberately to excuse this 
witness, so he wouldn’t have to come back. 

Recross Examination 
BY MR. O’DONOGHUE: 

Q Could you say that planes in their flight have not 
yet reached the shore line? 

MR. BRESS: I object to the question as having been 
fully covered, as to what this witness saw and what his 
opportunity for seeing was and how much he could see. 
I think we understand, as Your Honor said, it is for 
the jury. And I think to go back into it now, after Your 
Honor has made that summary, is not— 

THE COURT: I don’t want the record to indicate I 
have made any summary. I have just merely made an 
observation with respect to the question asked by counsel. 

MR. BRESS: It was a pretty good summary. 

THE COURT: If you want to put it in that 
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1787 way. But I won’t permit it to be characterized in 
that fashion for the record. 

Now what do you want to do, Mr. O’Donoghue? 

MR. O’DONOGHUE: I just want to ask him if he 
could not say whether these two planes had yet reached 
the shore line when the accident occurred. 

MR. BRESS: And I object. 

MR. O’DONOGHUE: I know you do. That isn’t the 
same question, but you have objected already. 

MR. BRESS: Then we will have the Court rule on it 

MR. O’DONOGHUE: All right 

I will withdraw the question, Your Honor. It is too 
late to go into it any more. And may this witness—not 
that I have called him, but I know he wants to get back 
to his duties in Elmira, if he may be excused. 

THE COURT: Very well, sir. You may be excused. 

(The witness Union accordingly excused.) 

THE COURT: Ten o’clock tomorrow morning, the 
same place, the same time. Those in the courtroom will 
remain seated until the jury leaves the room. 

(Accordingly at 3:45 p.m. the adjournment was taken 
until ten o’clock tomorrow morning, Thursday, February 
5,1953.) 

• • * • 

1788 Washington, D. C. 

Thursday, February 5, 1953 
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1790 Proceedings 

MR. BRESS: The next two Plaintiffs Exhibits. 

THE DEPUTY CLERK OF THE COURT: 14 and 
15. 

MR. BRESS: 14. And on 15 there is another piece 
of paper stuck to it so it should be 15-A and 15-B. 

This is covered by stipulation, your Honor. 

(The cargo and weight manifest for the Eastern Air 
Line plane involved in the collision was marked for 
identification as Plaintiffs’ Exhibit No. 14. 

The terminal and immediate clearance for the plane 
involved in the collision was marked for identification as 
Plaintiffs’ Exhibit No. 15-A. 

The flight plan for the plane involved in the collision 
was marked for identification as Plaintiffs’ Exhibit No. 
15-B.) 

MR. BRESS: I offer in evidence, if the Court please, 
and there is no objection by counsel, as Plaintiffs’ Ex¬ 
hibit No. 14 the cargo and weight manifest for the East¬ 
ern Air Line plane involved in this collision. 

And I offer as Plaintiffs’ Exhibit No. 15 the terminal 
and immediate clearance for the plane for this trip which 
will be referred to I think as a flight clearance. 

THE COURT: That is from New York? 

MR. BRESS: Yes, your Honor. 

And 15-B, Plaintiffs’ Exhibit No. 15-B, is the 

1791 Eastern Air Line flight plan. 

May I read certain data from these exhibits to 
the jury at this time and may they be considered in evi¬ 
dence? 

MR. O’DONOGHUE: Are those the originals? 
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MR. BRESS: Yes. These are the ones which are 
copies typed copies from the C.A.B. 

MR. O’DONOGHUE: Would you mind substituting 
copies? I think copies are just as good as the originals 
for these exhibits. 

MR. BRESS: I will see if we have copies. We will 
substitute later. 

THE COURT: If they are read to the jury I assume 
these copies will go back to the original source. 

MR. BRESS: As a matter of fact, these are not 
signed originals. These are typed copies from the C.A.B. 

MR. O’DONOGHUE: I mean the original C.A.B. 
copies. 

MR. BERNSTEIN: At recess we can furnish copies. 

(The cargo and weight manifest, the terminal and im¬ 
mediate clearance and the flight plan heretofore marked 
for identification as Plaintiffs’ Exhibits Nos. 14, 15-A and 
15-B were received in evidence.) 

MR. BRESS: Cargo manifest for flight 537. This 
flight of Eastern Air Lines on November 1, 1949, shows 
that it had a total cargo weight covering freight, mail r 
baggage, of 11,031 pounds, and passenger weight 
1792 of 8,085 pounds. Therefore, a total payload of 
9,216 pounds. Operational weight of 53,320 pounds 
with 1400 gallons of fuel on board. The total gross 
weight of the plane was 62,536 pounds. The maximum 
landing gross weight for the next stop which is Wash¬ 
ington is given at 63,500 pounds. It is expected that fuel 
consumed en route would be 19,068 pounds, so that the 
maximum take-off weight from New York would be 56,468 
pounds, where the actual take-off weight was 62,536 
pounds. 

The flight plan was approved and signed by the Cap¬ 
tain of the ship at 10:05 New York. And it is from 
Exhibit 15-A. 

Exhibit 15-B is the flight plan which shows the esti¬ 
mated time of departure from New York at 10:30, esti- 
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mated check point over Newark in eight minutes, and 
time to Washington fifty-eight minutes. Estimated land¬ 
ing time at Washington with a true air speed estimated 
at 225 miles an hour. 

Thereupon 

Courtland D . PerJcins 

was called as a witness by counsel for the plaintiff, and 
being first duly sworn was examined and testified as fol¬ 
lows: 

Direct Examination 
BY MR. BRESS: 

Q Your name is Professor Courtland D. Perkins! 
A Yes. 

Q You spell your first name C-o-u-r-t-l-a-n-d D. 
1793 Perkins! A That is correct. 

Q And how old are you, Professor! A Forty 
years old. 

Q And you are Professor at Princeton University! 
A I am. 

Q Are you the head of the Aeronautical Engineering 
Department of Princeton! A I am. 

Q Where do you live! A In Princeton, New Jersey, 
80 Murray Place. 

Q Will you tell us first something about vour educa¬ 
tional background! A My educational background: I 
graduated from Swarthmore College in 1935 with a Bach¬ 
elor Degree in Engineering, and from the Massachusetts 
Institute of Technology, M.I.T. in 1941 with a Masters 
Degree in Aeronautical Engineering. 

Q After graduation from M.I.T. in Aeronautical En¬ 
gineering which is 1941, will you state what your activity 
in connection with Aeronautical Engineering was imme¬ 
diately thereafter! A In 1941 I was employed by the 
Air Force at Wright Field in the Engineering Division, 
in the Aircraft Laboratory of that operation as an engi¬ 
neer. 
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Q And how long did you continue as an Engi- 

1794 neer at Wright Field? A I was at Wright Field 
from June of ’41 until October of 1945, and while 

there I became Senior Engineer in charge of the Stability 
and Control Unit of the Aircraft Laboratory. 

Q Is stability and control in aerodynamics the field 
that covers flight dynamics? A It is. 

Q Now upon completion of that tour of duty, where 
did you go from there in 1945? A I left Wright Field 
in 1945 and went directly to Princeton University. 

Q And were you then an Associate Professor of Aero¬ 
nautical Engineering? A I was. 

Q And have you been at Princeton in Aeronautical 
Engineering up to this time? A I have. 

Q Are you a full Professor? A Yes; I was made a 
full Professor in 1948, and Chairman of the Department 
in 1951. 

Q You are the head of the Aeronautical Engineering 
School? A That is right. 

Q Is that also referred to as the Forrestal Center 
there? A It is located within the Forrestal Cen- 

1795 ter of the University. 

Q What is the nature of the work that you do 
at the Aeronautical School at Princeton exclusive besides 
teaching? A Well, besides teaching, the Aeronautical 
Engineering Department, as most universities these days, 
is employed very heavily with sponsored research for the 
Air Force, Navy and Industrial firms. 

Q Are you engaged in and have you been engaged 
since 1945 when you came to Princeton in the field of re¬ 
search in flight dynamics? A I have. 

Q Can you tell us, are you permitted to tell us, the 
nature of the research work that you are doing? A 
Well, all I can say is that it is in this field. Most of the 
work is classified confidential or secret, so I can’t tell you 
details, but the work, research work, that I do person¬ 
ally is in the field of airplane stability, control, flight 
dynamics. 
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Q Have you written any books on the subject? A I 
have. 

Q What is the title of your book and when was it 
published and by whom? A Well, I wrote a book about 
three years ago entitled “Airplane Performance Stability 
and Control” which was put out by John Wiley & Sons, 
which is a textbook and reference book in this field. 

1796 Q Is that used by other universities besides 
Princeton? A I would say yes, some. 

Q In addition to having written the book in that field 
have you published any articles in this field? A Yes. 
During the War years 1941 to 1945 I published quite a 
number of technical reports for the Air Force involv¬ 
ing airplane dynamics, which is the subject of why air¬ 
planes fly. As I mentioned, all of a classified nature, 
but mostly in the form of technical reports for the Air 
Force. 

Q Have you in recent months or years been retained 
as a consultant by the United States Government in prob¬ 
lems of flight dynamics? A Yes; I have. 

Q In addition to being retained as a consultant by the 
Government, have you also been retained by the aviation 
industry? A Yes; I am a consultant for the Chase Air¬ 
craft Company in Cornell, the Aeronautical Laboratory 
covering this field. 

Q Are you a member of any official Government 
boards dealing with the problems of aeronautical engi¬ 
neering? A Yes. I am at the present time a member 
of the Aerodynamics Committee of the National Advisory 
Committee for Aeronautics, N.A.C.A. is the alphabetical 
name. 

Q You are a member of that committee? A Yes. 

Q And were you from 1946 to 1948 a member 

1797 of any scientific advisory board to the Chief of 
Staff of the United States Army? A I was a 

member of the Scientific Advisory Board of the Air 
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Force for about three years up until approximately 1948. 
I am no longer a member of that board. 

Q Are you a member of any aeronautical professional 
society? A Yes; I am a member of the Institute of 
Aeronautical Sciences, the Eoyal Aeronautical Society of 
England, and Sigma Psi which is a scientific society. 

Q State whether or not you are personally a pilot 
also? A Yes; I am of a sort. 

Q And do you fly your own airplane? A Yes; I do. 

Q And have for how many years? A Since about 
1937. 

Q Professor Perkins, have you been requested by me 
to make an aerodynamic study of certain phases of a 
crash between an Eastern Air Line DC-4 and a P-38 
which occurred at Washington National Airport on No¬ 
vember 1, 1949? A Yes. 

Q In fulfilling that request have you been furnished 
by me with various items of information including Coast 
and Geodetic charts T8604 and T8605? A I don’t 
1798 know the numbers, but it is that chart up there, 
yes. 

Q I think those numbers appear on those charts. 

MR. O’DONOGHUE: May I interject at this time 
two things? Does that complete the qualifications of this 
expert (1) and if not, isn’t this the time to examine into 
that? The other is, as far as this chart is concerned, 
your Honor will remember that I objected at the time 
of its introduction because it was only partial, and I 
believe your Honor said that all the records— 

MR. BRESS: This chart on the board has never been 
objected to. 

MR. O’DONOGHUE: Perhaps not. I thought you 
meant the records. 

MR. BRESS: Oh, no. I identified it by the number 
as the two charts put together making that one chart on 
the board. 

MR. BERNSTEIN: Exhibit 1. 
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ME. O’DONOGHUE: That has not been objected to. 
THE COURT: May I ask the witness a question? 
(Addressing the witness): Sir, what is meant by the 
term “flight dynamics” ? 

THE WITNESS: It is a good question. 

The term “flight dynamics” is kind of an overall title 
to all studies involving how airplanes move through the 
air, how they can be designed to be stable, how 

1799 they can be designed to respond to the proper con¬ 
trols, how they will move, how they can be made 

safe for a pilot to control them, and problems of that 
nature. 

This all comes under the heading of “flight dynamics”. 
BY MR. BRESS: 

Q Does the science of flight dynamics cover the path 
that a plane will take when it loses its tail? A Well r 
that could be considered a part of this, yes. 

THE COURT: Let me ask you this question again: 
(Addressing the witness) From the Massachusetts 
Institute of Technology you received the degree of Doc¬ 
tor? 

THE WITNESS: Masters Degree of Science. 

THE COURT: In Aeronautical Engineering? 

THE WITNESS: That is correct. 

THE COURT: Very well, thank you sir. 

I am going to ask you to step down a minute while I 
have a talk with counsel. 

(At the Bench:) 

THE COURT: I am assuming, I say assuming, that 
certainly there would be no question as to the witness’ 
expertness in his field which presumably covers the whole 
aspect of flight heavier than air machines. 

MR. AHERNE: One question in my mind was that 
Mr. Bress intended, I assume, to call this man on the 
location of the accident. Is that correct, Mr. Bress, 

1800 or are you going into all aspects of the collision? 

THE COURT: Well, now, you are anticipating 
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me, you see. First of all I don’t think that there is any 
question about his expertness in the field for which he 
is called and concerning which he has testified with ref¬ 
erence to his background. I mean, he is a graduate of 
Swarthmore with a bachelor degree and a graduate from 
M.I.T. with a Masters degree. 

MR. AHERNE: He is what we call sometimes a 
“thanwhomer” than whom there is no greater. 

MR. BRESS: Let me respond to that by saying that 
I tried to get the top man in the United States. This 
is what I ended up with. 

THE COURT: That’s fine. There is no question as 
to his qualifications in his field. 

i • • i 

1805 (Counsel having returned to the trial table:) 

MR. BRESS: Your Honor wanted to make 
some statement to the jury. 

THE COURT: Well, I find the witness qualified in 
this particular field, so therefore, as a consequence, you 
may interrogate him. 

BY MR. BRESS: 

Q I show you Plaintiff’s Exhibit No. 14 which is the 
cargo manifest of the Eastern Air Line plane y and ask 
you if you have been shown a copy of that before? A 
Yes; I have. 

1838 MR. AHERNE: Judge McGuire, I think our 
position would be this, will be this: This witness 
has not yet testified, but it seems to us that preliminary 
to propounding the hypothetical question to him in this 
form, the witness should be asked whether, asked what 
he needs to express an opinion as to how far the forward 
section traveled after impact, and if he says he needs 
only these five things that Mr. Bress has included in 
his question, and then following that answer, a hypo¬ 
thetical question is addressed to him, including 
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1839 these five things, we would not object to it on the 
grounds that it does not include the whole evidence. 

Does Your Honor follow me on that? 

THE COURT: Yes. 

• • • • 

1842 BY MR. BRESS: 

Q Professor Perkins— 

THE COURT: Just a minute until other counsel get 
here. 

BY MR. BRESS: 

Q Professor Perkins, if you assume the following fac¬ 
tors to be established by the evidence and found by the 
jury to be true; 

First, that the DC-4 was loaded and actually weighed 
as shown in the manifest; 

Second, that it was on a straight-in approach for land¬ 
ing with flaps and gear down at a speed of approximately 
130 miles per hour; 

Third, that at an altitude of approximately 300 feet 
at the time of collision; 

Fourth, that at the time of collision it had its fuselage 
sheared aft of the trailing edge of the wing; and 

Fifth, that the forward part of the DC-4, including the 
wings and motors, continued in the same line of flight, 
ultimately nosing over with no roll-off either to the right 
or left; 

Can you on the basis of those facts to be found true 
by the jury, state what the over-all horizontal advance of 
such a plane would be before contacting the earth’s 
surface, in vour opinion? A Yes, you can do that, 
sir. 

1843 Q On the basis of those facts, what is your 
opinion? A Well, on the basis of those particular 

facts, which are surprisingly good in this case, you can 
compute the horizontal path, and I did so at your request, 
and the advance is approximately 700 feet. 
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Q I show yon— 

Will yon mark this! 

(Thereupon the document a graph was marked as 
Plaintiffs’ Exhibit No. 16 for identification.) 

BY MB. BRESS: 

Q I show yon a document which has been marked for 
identification as Plaintiffs’ Exhibit 16, and I will ask yon 
whether or not you prepared that document to illustrate 
your computation. A I did. 

Q On the basis of the factors contained in the ques¬ 
tion which I put to you? A Exactly. 

Q Professor, in my question I did not include any 
factor for wind. 

If the plane was headed at the time in a northeasterly 
direction and the wind was from the northeast at ap¬ 
proximately 20 miles per hour, does that document re¬ 
flect the extent to which your answer would be modified 
by including the wind factor? A Yes, I took that 
1844 into account as a second study, and it indicates 
that the horizontal advance would be reduced from 
700 feet to approximately 600 feet, due to the fact that 
the wind would slow it down. 

Q Professor, I show you Plaintiffs’ Exhibit 3 in evi¬ 
dence, and ask you whether or not you have at my re¬ 
quest plotted the point on Plaintiffs’ Exhibit 3 to show 
exactly where latitude 38 degrees 50 minutes 14 seconds 
north and longitude 77 degrees 2 minutes and 40 seconds 
west is located? A Yes. 

Q Would you come down here and explain to the jury 
where that plotting is, where that point is, on the chart? 
A The point marked “X”. 

Q I am sorry. Let me ask you a question: 

Did you make that plotting on evidence Exhibits Charts 
T-8604 and T-8605, which are included as Plaintiffs’ Ex¬ 
hibit 1 in this case? A Yes. 

Q You did that? A Yes. 
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Q Now, have you transferred that plotted point on 
to a model at my request! A I have. 

Q Is this scale model drawn exactly as this map is! 
A It is. 

1845 Q Where does that point appear! 

ME. GALIHER: I don’t know what this is 
about. This is not in line with conversation in chambers. 

ME. BEESS: This is something else. 

THE COUET: I would like to be informed too. 

Professor, you will have to sit over there again. 

Come to the bench. 

(At the bench:) 

THE COUET: I understood you to say that all you 
were concerned with in eliciting from this witness was 
the distance along the horizontal that the sheared-off 
part, the anterior part, the forward part of the dis¬ 
membered plane would travel after impact, and that is by 
virtue of the stipulation with reference to the form of 
the question agreed upon. 

You have asked the witness as an expert whether or 
not on those factors he could form an opinion, and he 
said that he could, and that he had, and then you went 
further and you qualified the data with other factors in¬ 
volved, by interrogating him with respect to the wind, 
northeast, and so he has given his answer as 600 feet. 

ME. BEESS: Yes. 

THE COUET: You purport now through this witness 
to transfer that information y so to speak, which he has 
given as an expert, and have him do so through the 

1846 character of viva voce testimony and place it on a 
map, or on an exhibit, that has been designed and 

predicated upon factors on the map in question, Exhibit 
No. 1. 

MR. BEESS: This model is an exact copy of the map. 

THE COUET: I know. What is the purpose ? 

ME. BEESS: All I am doing is taking Exhibit 3, 
which is a stipulated exhibit in evidence, and which has 
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on it degrees of latitude and longitude, which fix the 
point where the DC-4 wreckage was in the water. 

Now, that doesn’t mean anything to me, or to you, or 
the jury, those degrees of latitude and longitude. 

It is necessary to contemplate that somebody would 
take those two directions or two factors and put them 
on the map. It has got to be translated by somebody 
who understands mathematics. 

THE COURT: It is saying that if somebody says 
the plane traveled 600 feet from the point of impact, it 
is your theory that translating what he has testified 
about into the factual picture, that would indicate that 
the plane was over—or, rather, from the point you made 
that approach to the ultimate result, it is your opinion or 
your conclusion or hope, that that would establish the im¬ 
pact was over water rather than land. 

I can’t permit this witness to testify about that 

I can’t permit him to plot that, and I cannot 
1847 permit to have introduced as his handiwork any¬ 
thing in the nature of a plot indicating anything 
of that character. 

That is for the jury to determine, and it is a matter 
of argument. 

MR. BRESS: It would be impossible for any of us, 
including the jury, unless we were technically trained, to 
be able to translate these degrees, minutes, and inches 
into— 

THE COURT: I am not talking about degrees, min¬ 
utes, or inches. 

I am talking about the testimony that you elicited from 
him, 600 feet. 

MR. BRESS: Right. 

THE COURT: From the point indicated by you un¬ 
til the time that the plane, or the forward part of the 
plane, got in the water. That is the only purpose of his 
testimony that has been produced. 

MR. BRESS: But it goes into mathematics. 
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I could call a different witness but I don’t know any¬ 
body more qualified to state where these degrees, min¬ 
utes, and seconds are located on the map. 

ME. BERNSTEIN: The jury cannot plot it 

MR. BRESS: I can’t plot it 

THE COURT: The question of mathematics, of 
course, does not amount to anything. 

The map is in front of them. The map is di- 

1848 vided into land and water. 

MR. BRESS: I respectfully submit, unless these 
degrees, minutes and seconds are translated as to where 
they refer to, you might as well exclude that 

THE COURT: Who has testified at any time as to 
the minutes, degrees and seconds? 

MR. BRESS: It is in the stipulated exhibit 

MR. WARNER: We were led to believe that the 
question covered the distance covered by the plane and 
was covered by the five factors when he testified. How¬ 
ever, he added a sixth factor, which is wind, and veloc¬ 
ity of the wind. 

MR. BRESS: This is to indicate the forward section, 
the wings and engines of the DC-4, where it was found 
in the water. Here that is fixed as a point. We could 
not fix any point but fixed it by degrees, minutes and 
seconds. 

Somebody has to translate it. 

THE COURT: Well, this witness is not going to 
translate it. 

This is what you have: The submerged wreckage of 
the P-38, latitude 38 degrees, 50 minutes, 14 seconds 
north; longitude 77 degrees, 2 minutes, 32 seconds west 

And the same with reference to the EAL, latitude such 
and such, and this is drawn to scale with reference to 
latitude and longitude. 

You can agree among yourselves with reference 

1849 to this exhibit. You don’t need this expert, if this 
is stipulated. 
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MR. O’DONOGHUE: We have made an over-all and 
a transparency of this plotted precisely in scale as shown 
in that map, that chart showing where each piece of 
wreckage was found. 

THE COURT: Well, in any event, I am going to rule: 
I will not permit the witness to testify under the cir¬ 
cumstances indicated. 

MR. BRESS: I am at a loss, Your Honor, to know— 

THE COURT: Why? 

MR. BRESS: Not why. I am at a loss about that 
too, but I am at a loss to know how I can intelligently 
present to the jury this point, where the Eastern Airlines 
forward section landed in the water. 

As to that point, we have it fixed in the most scientific 
way, and we want the jury to be told what'it is. 

THE COURT: The jury can be told. This is your 
exhibit. It has been stipulated for use. If it has been 
stipulated in latitude and longitude, and you want to re¬ 
solve that into simple terminology by fixing the point as 
to where the matter occurred, you can agree to that 
You don’t need the testimony of this witness. 

MR. BRESS: Suppose my friends on the other side 
will not agree? Will you give us a few minutes to see 
if we can agree? 

MR. O’DONOGHUE: Furthermore, any sugges- 
1850 tion that this is in evidence pursuant to stipulation 
is incorrect 

THE COURT: He cannot do this. I am going to in¬ 
hibit inquiry along that line from this witness. 

MR. BRESS: It is in an effort to agree. 

MR. BERNSTEIN: There is a practical problem, 
Your Honor. 

THE COURT: Do that at noontime. 

You are not going to elicit that from this witness. 

MR. BERNSTEIN: Can we say it in argument to the 
jury? 
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THE COURT: You may say anything in argument to 
the jury that comports with the evidence that is in. 

MR. BRESS: If my friends agree that is 975 feet— 

THE COURT: You are not going to ask the ques¬ 
tion. 

I say you can agree if this exhibit is stipulated, but 
you say it is and he says it is not. 

Well, we won’t do it now. 

MR. BRESS: In the absence of agreement, and I 
assume we will make an effort to agree, but in the ab¬ 
sence of agreement, let me state that what I would prove 
by this witness is that that point shown on this exhibit, 
which is stipulated too, would be a point 975 feet from 
the Virginia short, the highwater mark on extension of 
Runway 3. 

THE COURT: Are you through? I will exclude it 
because that is outside the province of this witness as a 
witness. It can be determined by anybody, including the 
jury. 

MR. BERNSTEIN: May we ask then that the 
1851 jury be permitted to go up there with calipers and 
instruments and measure the distance? 

THE COURT: You don’t have to have measuring in¬ 
struments ? 

MR. BERNSTEIN: You do. 

THE COURT: If it becomes material, the exhibits 
go to the jury, if they ask for them, but I will cross 
that bridge when we come to it. 

MR. BRESS: We can in the absence of agreement of 
counsel, which I will try to effect, we can call some Gov¬ 
ernment official from the Coast & Geodetic Service to plot 
the point for us. 

THE COURT: I will cross that bridge when I come 
to it. I will not be leaving immediately. 

MR. BRESS: Would you give me two minutes to see 
if my opponents will stipulate? 

THE COURT: Yes. 
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(Counsel having returned to the trial table:) 

(Thereupon there was a conference among counsel.) 

THE COURT: I don’t think you can agree in two 
minutes, so we will go on. 

MR. BRESS: May we approach the bench again? 

(At the bench:) 

MR. BRESS: So you know what occurred in the few 
minutes Your Honor allowed us to confer, my friends un¬ 
fortunately on the other side will not agree on what the 
distance is. They don’t even want to have it meas- 

1852 ured now. 

MR. O’DONOGHUE: We didn’t say that 

MR. BRESS: Let us measure it now, I asked, and 
you said no. 

THE COURT: At the recess you can do that. If you 
cannot do it then I will measure it 

MR. BRESS: If you will measure it, we will accept 
your determination, but you have got to know how to 
measure it. I don’t know how. 

MR. O’DONOGHUE: Your Honor, we have an over¬ 
all showing in scale that chart, which is Exhibit 1, show¬ 
ing where all the pieces of wreckage are. 

Now, we could use that perfectly because it can be put 
on there. It fits and shows where all these parts are. 

THE COURT: In other words, you say that the over¬ 
all comports just exactly with No. 1 that has been intro¬ 
duced here? 

MR. O’DONOGHUE: If it is to the scale of No. 1, it 
is a chart that should comport. 

MR. BRESS: I want a simple measurement 

THE COURT: I will see you gentlemen later. Let 
us go on with the witness. 

(Counsel having returned to the trial table:) 

THE COURT: See what you can do during the recess. 
If you cannot resolve it, I will resolve it for you, 

1853 or I will make the effort. 
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BY MR. BRESS: 

Q Professor, are you familiar with the angle of visi¬ 
bility from the cockpit of a DC-4? A Yes. 

Q From the co-pilot’s position or the pilot’s position 
in a DC-4, will you state what the arc of visibility is? 
A In which direction? 

Q In all directions. A In all directions? 

Q Yes. A Well, I can do it. To the best of my 
knowledge, from forward to any horizontal plane to the 
rear, you can cover about 135 to 140 degrees. 

MR. AHERNE: May I interpose an objection? I 
didn’t understand this witness’ qualifications qualified him 
to testify about that. 

THE COURT: I don’t assume, Professor, that you 
do make any claim, claiming to be an expert in the field 
of visual perception? 

THE WITNESS: I don’t. 

THE COURT: He may not testify. 

MR. BRESS: I am not inquiring of him at this point 
as an expert in visual perception, but about the angles 
of visibility out of the cockpit of a DC-4 in which 
1854 lie has experience. 

THE COURT: That involves the same thing. 
It is excluded. 

BY MR. BRESS: 

Q Have you been in the cockpit of a DC-4? A I 
have. 

Q And from that experience have you checked angles 
of visibility from the cockpit of a DC-4? A I have. 

Q Now, have you at my request prepared a model 
showing the flying paths to National Airport, which model 
can be changed around to show any kind of flight path? 
A I have. 

Q Now, with respect to a—is this model drawn to 
scale? A Yes, it is. 

Q Do the wires on this model that I point to contain 
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marks of the distance covered in an interval of four 
seconds? A Yes. 

Q At various speeds? A One on there shows the 
P-38 at 150 miles an hour and the DC-4 at 130, but you 
can alter them. 

Q You can adjust if necessary— 

MR. GALIHER: Up to this point there has been no 
mention of the speed of the P-38 in question. We object 
to that and move the answer be stricken. 

THE COURT: This witness was called for, as 
1855 I recall, for a specific purpose, as an expert in 
flight dynamics, which expert the Court found he 

was. 

MR. BRESS: This is another phase entirely. 

THE COURT: Well, now, the point I want to make 
is this: I indicated to counsel at the bench, when it was 
suggested to the Court that a hypothetical question was 
to be framed, that the hypothetical question should con¬ 
form to certain basic fundamental requirements of the 
law, and the better practice would have been in order 
to save the time of counsel and the Court and jury to 
frame it in advance, and have agreement among counsel 
as to whether there was any objection to the question 
as framed. 

I find that wasn’t followed, and we took the better part 
of an hour, almost 45 minutes, to get over difficulty No. 
1, with respect to the first hypothetical question. 

I wasn’t told by counsel or that there was any sug¬ 
gestion that there would be further hypothetical ques¬ 
tions propounded to this witness. 

MR. BRESS: This is not a hypothetical question. 

I am merely asking the witness at this time to identify 
this model, and it can be used by my friends on the other 
side, by the Court, and by the jury, on the question as 
to visibility from the DC-4, based on any path that 
either plane took as shown by the evidence. 

THE COURT: I have indicated, Mr. Bress, I 
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1856 would not permit this witness to testify as to this 
field because he is not an expert in the field of 

visual perception, and he lays no claim to distinction in 
that field. Until he categorically does so, then his testi¬ 
mony is no better than the testimony of any other witness 
who has taken the stand and who is not an expert in that 
field. 

I cannot permit him to testify with reference to the 
matter, presumably, about which you are about to make 
inquiry. 

MR. BRESS: For example, I want to ask the witness 
where a plane is at 2500 feet at the Masonic Memorial and 
comes to a point where it collides at 300 feet, what the 
angle of descent is. 

We have no layman guessing at angles. We have an 
expert that can tell us what it is. 

THE COURT: If that is so, you are framing a hypo¬ 
thetical question, simply to elicit an opinion from an 
expert. 

MR. BRESS: No opinion. I think this is— 

THE COURT: Let us put it this way. 

MR. BRESS: This is a questionable hypothetical 
question. 

THE COURT: It is not questionable. This witness 
wasn’t there. He wasn’t in the plane. You have had the 
testimony of individuals on the ground and from other 
points of vantage. 

Now, you are asking him, by virtue of his distinction, 
no doubt about it, in his particular field of flight dy¬ 
namics, you are eliciting an opinion from him as 

1857 to what the situation would be under certain cir¬ 
cumstances. That is a hypothetical question, and 

I am not going to allow it. 

I haven’t been advised about it, with respect to it, 
nor has counsel on the other side, and I will not permit 
you to ask it at this juncture, if that is vour purpose. 

I want you to conform to what I said. If there are any 
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further opinions to be elicited from the witness in his 
field, I should be advised with respect to it so we won’t 
get into any hassel over what is included in the assump¬ 
tion in the question. 

MB. BRESS: Possibly my failure to understand or to 
appreciate that to ask a mathematician what a certain 
angle is, from a certain height, from a certain position, 
and to a certain point—I don’t consider that a hypo¬ 
thetical question. I think that is expert testimony. 

THE COURT: If you are asking the expert for his 
opinion, then it is a hypothetical question because he has 
no knowledge, other than that of expertness. 

MR. BRESS: He is merely translating it. 

THE COURT: He is merely translating his expert¬ 
ness from the realm of conjecture into the realm of 
practicality based upon the assumptions. You are ask¬ 
ing him to assume. 

• • • • 

1878 Courtla/nd D. Perlcms 

returned to the stand. 

THE COURT: Now, members of the jury, I think I 
should tell you at this juncture that there were certain 
exhibits brought into this courtroom shortly before the 
noon recess which have not been marked or identified 
as exhibits in this case, and concerning which you are to 
draw no conclusions whatsoever, just exactly as though 
you never saw them. 

BY MR. BRESS: 

Q Professor Perkins, are you experienced in the field 
of angles and visibility from a DC-4? A Yes. 

Q And could you tell me whether or not if a DC-4 
was coming in for a landing on Runway 3 and was at 
this point here (indicating) at 800 feet, and followed this 
path in a constant rate of descent until this point X 
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(indicating), this path here, and point X is at ap- 

1879 proximately three to four hundred feet, and if a 
P-38 started at a point here south of the Memorial 

or about the Memorial following this path here that I am 
ruling with my eraser at 2500 feet, and following this 
path down to the point where the planes collided, can 
you come down here and show us at what point the P-38 
goes beyond the arc of visibility from the DC-4? 

MR. AHERNE: I will object. 

THE COURT: The question is excluded. 

BY MR. BRESS: 

Q If the DC-4 is following the path that I stated, 
and following it on this map, and the P-38 follows that 
pattern (illustrating) and if you were given the speeds 
of both planes, could you tell us with accuracy where 
each plane was with respect to the other at any point 
during that path? A Yes; I could. 

THE COURT: Well, now, I have excluded interroga¬ 
tion of this witness along any other line than that with 
respect to which his interrogation was permitted this 
morning, and that includes angles of visibility, visual 
perception, or any other aspect of matters concerning 
which he might possibly express an opinion, and I have 
excluded it for the reason indicated at the bench. So 
we will drop that part of the inquiry now. 

MR. BRESS: May we approach the bench for a 
proffer? 

THE COURT: No; I don’t think so. We have 

1880 been over it and over it at the recess and over it 
now, and I have made myself perfectly clear. I 

want counsel to follow the Court’s direction in that re¬ 
spect 

1881 MR. BRESS: I want to make a proffer of proof 
on that point. 

THE COURT: No; that isn’t the point. If you want 
to make a proffer of proof with reference to your desire 
to elicit an opinion other than what we have discussed 
at the bench, you may approach the bench. If it is 
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with reference to matters that the Court has excluded, 
there is no necessity of approaching the bench. 

ME. BRESS: I want to approach the bench because 
the proffer is not a matter of opinion, but a matter of 
science. 

THE COURT: Well, isn’t it along the same line of 
inquiry? Whether it is a matter of opinion or matter of 
science, if the Court has inhibited your inquiry in in¬ 
quiring into it, that ends it. 

MR. BRESS: There may be some ambiguity in an¬ 
swering Your Honor’s question, so in order to— 

THE COURT: Did you understand my question? 

MR. BRESS: Yes. You asked whether it is along the 
same line, and to answer it yes or no would be ambiguous. 

THE COURT: You mean that I might draw a con¬ 
clusion that might be ambiguous in my own mind? Yes 
or no wouldn’t be ambiguous. 

MR. BRESS: Anyone reading the record would not 
know exactly what is meant by a yes or no answer. 

THE COURT: Well, if that is the state of the 
1882 situation I will let it stand this way: If you are 
worried about the record, I am not. 

MR. BRESS: I am concerned about having the record 
contain what I propose to prove. I know Your Honor 
wants to permit me to show that 

THE COURT: I have no desire to inhibit you in any 
way, but I don’t want to go over the ground that we 
have already gone over. Let’s come to the bench for a 
final conference, and let’s dispose of this matter one way 
or the other. 

(At the bench:) 

THE COURT: I want to make myself clear. I will 
not permit you to interrogate this witness with respect 
to any other opinion in relation to other matters in which 
he is not an expert and which his testimony is no better 
than that of any other witness who has testified with 
reference to the same facts. 
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MR. BRESS: I propose to show by this witness that 
he knows as an expert the angles of visibility from the 
DC-4, although he is not a specialist or an expert in 
visual perception, and that— 

THE COURT: What is his knowledge predicated on? 

MR. BRESS: Actual experience in a DC-4, and actual 
measurements of angles from the DC-4; that with that 
knowledge and with the paths of these two planes as 
shown on Plaintiffs’ Exhibit 1, that his testimony will 
be that during the entire path of the flight of both 
1883 planes until approximately seven seconds before 
the impact, the P-38 was all the time within the arc 
of vision of the pilot and co-pilot of the DC-4. 

THE COURT: That is an intrusion on the province 
of the jury, and it is excluded. 

(Counsel having returned to the trial table:) 

MR. BRESS: That’s all. 

Excuse me a moment. My associate might have some¬ 
thing. 

If Your Honor please, I studied mathematics many, 
many years ago. 

THE COURT: I will say the same thing with refer¬ 
ence to myself. 

MR. BRESS: I remember a little bit of something 
from high school mathematics. I would like not to ask 
a hypothetical question, but have the witness state as a 
mathematical scientific fact something that I know that 
I would like to either have the jury know to refresh their 
recollection if they had remembered studying it. My 
question this: 

Don’t answer it, Mr. Perkins. There is no prejudice to 
anybody. This is a scientific fact, as I remember it. 

BY MR. BRESS: 

Q Any object that descends at a 45-degree angle 
covers the same distance down that it covers forward. 
Therefore, if you have a 45-degree angle from one foot 
above, from one foot elevation, that must go forward only 
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one foot before it hits the horizontal. 

1884 Understand! 

THE COURT: No; I don’t. (Laughter) 

MR. BRESS: Well, let me— 

THE COURT: Is this in the realm of physics, the 
space of falling bodies 32 per second or something of 
that kind! 

MR. BRESS: No; this has no mathematical implica¬ 
tion, mathematical certainty. This is a scientific fact. I 
don’t know whether it comes within trigonometry or not. 
I studied this I know and it was very plain when I was 
younger. 

In other words, if you have something a hundred feet 
up in the air, a hundred feet, and that goes from that 
point a hundred feet up at a 45-degree angle, you know it 
must hit the ground 100 feet away. 

THE COURT: Well, no, I don’t know that. 

MR. BRESS: Well, then, if you don’t know that, 
Your Honor, and you won’t accept my word for it, let 
me ask the witness. 

THE COURT: I don’t know it, and you say it is 
so, and you want to ask the witness for verification. But 
it has no materiality here, and I will exclude it. 

MR. BRESS: I think it does have some relevancy 
with respect— 

THE COURT: If you are asking the witness for eluci¬ 
dation for the jury, when the time comes to argue 

1885 the matter to the jury the case in chief, and you 
are still convinced of the fact of the mathematical 

fact which you have indicated to me is a mathematical 
fact, concerning which I am in the dark, then why don’t 
you argue that point to the jury then and let the jury 
call upon their own experience as mathematicians! 

MR. BRESS: All right. 

THE COURT: That would be much better. 

MR. BRESS: Some jurors may be well aware of it. 
THE COURT: Well, those jurors who are well aware 
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of it will fill the vacuum of those jurors who are not. 

MR. BRESS: I wanted all of them to have it from 
our expert 

THE COURT: If it is important they will be filled 
up with reference to the intersticial spaces. 

MR. AHERNE: Are you finished, Mr. Bress? 

MR. BRESS: That is all. 

C ross-Exarrwiation 
BY MR. AHERNE: 

Q Professor Perkins, as I understand it, and please 
correct me should I be wrong, you have told us that the 
opinion you have expressed was based upon five factors. 
Is that correct? A Which opinion is this? 

Q The opinion which you have expressed as to the 
number of feet— A Horizontal distance. 

1886 Q —horizontal distance through which in your 
opinion a forward part of the DC-4 moved after 

impact? A Correct. 

Q Is that correct, sir? A I think there were five. 

Q Well, one was, and we will check through them 
briefly, one was the weight of the plane, I believe. A 
Yes, sir. 

Q And the second was the fact that the DC-4 was on 
final approach with the flaps and gear down at approxi¬ 
mately 130 miles an hour? A That is correct. 

Q The third was the assumed fact that the altitude 
on impact was 300 feet? A Correct. 

Q Correct? A That is right. 

Q The fourth I believe was the assumed fact that the 
fuselage sheared aft of the trailing edge of the wing? 
A Yes. 

Q And the fifth fact, I believe, was that this forward 
part of the plane continued in the same line of flight with 
no roll-off to the right or to the left, and ultimately 

1887 nosed over? A Correct. Yes, sir. 



Q Now, are those five factors correct as we 
have review them, Professor? A Yes, sir. 

Q And do they serve and constitute the sole basis of 
the opinion which yon have expressed? A Yes; I wonld 
say so. The conditions as I understand it. 

Q Now— A The conditions that I solved the prob¬ 
lem with. Lets put it that way. 

Q The conditions, Professor, are the five factors which 
you and I have just reviewed ? A That is correct. 

Q Is that correct? A That is correct. 

Q Now, were there any other conditions which you 
took into consideration in arriving at the opinion which 
you expressed? A Well, you would have—in order to 
compute this path you have to make use of your experience 
in this area to determine the aerodynamic characteristics 
of this airplane in this rather strange configuration with¬ 
out a tail. 

Q Now, will you answer this question for me, Pro¬ 
fessor? You and I have just reviewed five basic 
1888 factors upon which we agree. A Yes. 

Q You said they were the factors which you 
took into consideration in arriving at the opinion which 
you expressed? A That is correct. 

Q Now, I ask you, sir, did you take into consideration 
any other factors in addition to those five which you and 
I have just reviewed? A There were no others needed. 

Q Is your answer to that no? A If by factors you 
mean end conditions of setting up the problem, there 
were no other factors. 

Q By the way, a moving body tends to continue in its 
original state of motion and to resist efforts to change 
that state, is that correct, Professor? A That is cor¬ 
rect. 

Q Now, I am going to return to those five factors 
again. I believe you answered Mr. Bress that with those 
factors and those factors alone you could with reasonable 
certainty express an opinion. A Yes, sir. 
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Q Now you were aware, were you not, Professor, that 
distance was of critical importance in the opinion which 
you expressed? A I certainly know it now. 

1889 Q Well, you knew it when you framed that 
opinion prior to coming to court, didn’t you? A I 

don’t believe so, sir. When Mr. Bress asked me to make 
this calculation I don’t know whether he asked me, whether 
he told me what the conditions were. He asked me to 
compute the horizontal distance. Whether that was criti¬ 
cal or not I don’t know. I assumed it must have been if 
he asked me, but I wouldn’t remember which way he 
wanted it. 

Q When you arrived, when you used those two factors, 
you arrived at a figure of 700 feet, is that correct? A 
That is correct. 

Q But when you arrived at that figure of 700 feet 
you knew, did you not, sir, that the intensity and direction 
of the wind was very important in the result? A Yes. 

Q All right. And then you added a sixth factor, 
didn’t you, the wind? A The wind velocity, yes. 

Q And direction? A That is right. 

Q Did you add direction too, sir? A Yes, sir. 

Q And you got a result by adding the sixth factor, 
you got a different result than you had with the five 
factors, didn’t you? A That is right. 

1890 Q Which of those results do you think—I will 
withdraw that question and I will ask you: 

Do you have any opinion as to w^hich of those results 
is the more accurate? A I think the shorter one, the 
one taking the wind into account. 

Q So that you do need more than five factors to ar¬ 
rive at an opinion with reasonable certainty, do you not, 
sir? A I don’t need the wind. You need the wind if 
you want to account for the wind in this problem. 

Q Now what angle of descent, if any, in the DC-4 did 
you use in arriving at your conclusion? A I didn’t use 
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any angle of descent, zero angle. I tried to at the request 
of Mr. Bress make the calculation— 

Q I am sorry to interrupt you, sir, but the answer 
I believe is that you did not use any angle? A I used 
horizontal. 

Q I believe you said the DC-4 was on final approach 
with the flaps and gear down? A That is right. 

Q And you mean that that was coming in with the 
long axis of the ship or airship parallel to the horizontal, 
is that correct? A No; I did not mean that. 

Q You did not mean that? A I mean the flight 

1891 path was horizontal, not the attitude. 

Q Now, what was the angle of the fuselage? 

MR. BRESS: I don’t get the answers. What was 
the last answer? 

THE WITNESS: The answer was that I assumed 
that the path of the aircraft was horizontal. The attitude 
of the fuselage is not important in the calculation. 

BY MR. AHERNE: 

Q Well, did you assume that this plane was descend¬ 
ing? A I did not. 

Q You assumed that it was in level flight? A In level 
flight. 

Q And that was on final approach in level flight? A 
That is correct. 

Q Now if the fact of the matter is that the DC-4 was 
descending— A Then the horizontal distance would be 
a lot shorter. 

Q Will you allow me to finish, please? A Pardon. 

Q If you assumed that the DC-4—I get these things 
a little more slowly than you do, Professor, I don’t mean 
to interrupt you, and I will go back. 

If you assume that the DC-4 was descending coming in 
for a landing on final approach, would that factor 

1892 if added to the other six have any effect upon the 
opinion which you have expressed? 

Will you please answer that yes or no? 
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A Would you mind saying it over again? 

MR. AHERNE: Would you read it for him, please? 

(The previous question was read.) 

THE WITNESS: I am not quite sure what opinion I 
expressed. 

BY MR. AHERNE: 

Q I am talking about the opinion as to the 600 feet 
and the 700 feet, Professor, or Doctor. A Yes; if we 
assume that the airplane instead of a level flight was 
coming down at a slight angle as you suggest this would 
modify the 600 feet in a direction to make it nearer 500. 

Q So the answer to that question, I believe, is yes, 
it would have an effect on your opinion, is that correct? 
A On the solution, it certainly would. 

MR. BRESS: He has answered it. 

MR. AHERNE: Thank you, Mr. Bress. 

BY MR. AHERNE: 

Q By the way, am I right in calling you a doctor? 
A No, you have promoted me. 

Q Well, that is always a pleasant thing to do. I am 
glad I had part in it. A Thank you. 

1893 Q In the opinion you have expressed, Profes¬ 
sor, would it make any difference as to the angle 
at which the P-38 struck the DC-4? A No; not in this 
calculation it wouldn’t. 

Q That is something you don’t need to know, is that 
correct? A Once you assume that the fuselage is sepa¬ 
rated back of the trailing edge, how it happened is not 
too important. 

Q Now would it make any difference. Professor, if 
we added to those six factors the speed at which the 
P-38 was traveling when it crashed into the DC-4 and cut 
it in two? Would that make any difference? A A slight 
difference. 

Q So that your opinion would have been more accu¬ 
rate had you known what the speed of the P-38 was? A 
No; I don’t believe so. 


791A 


Q Well, it would have been slightly more accurate, 
is that correct to say? A Well, if you were t alkin g 
about a couple of feet it might. It probably would by a 
couple of feet. 

Q You mean the 600 feet or the 700 feet would be 
changed by a couple of feet? A Two feet one way or 
the other. 

Q Would the 700 feet be increased or would 

1894 it be decreased? A Well, it would be—it all de¬ 
pends again on how you phrase it, but I believe 

if it was going tremendously faster than the DC-4, for 
instance, if the P-38 was doing about 200 miles an hour, 
and the DC-4 was doing about a hundred, then it would 
start making a difference, but if we are arguing about 20 
miles an hour or 40 miles an hour, if it was going a little 
bit faster it might make a 700 plus a few feet. If it 
were going less, 700 minus a few feet. 

Q But if the DC-4 was going a hundred miles an hour 
faster, that would make a substantial difference? A 
One hundred miles an hour would make a substantial 
difference. 

Q Now, Professor, in the five factors which you took 
into consideration, the six factors, they didn’t include the 
speed of the P-38, did they? A They did not. 

Q And you don’t know, do you, sir, on the facts that 
you were asked by Mr. Bress to assume what the speed 
of the P-38 was? A I assume I was given the speed 
af the P-38. 

Q Just answer the question, will you, please? A I 
was given the speed of the P-38. 

Q By whom? A By Mr. Bress. 

Q Was that in the five factors which you and 

1895 I reviewed at the outset of this interrogation? A 
I don’t recall whether they were or not. 

Q My recollection is that it was not. A Well, we 
can add them to the list. 
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Q You would like to add them at this time? A As 
I say, it makes no difference in the answer. If it is 150 
miles an hour— 

Q Would it make any difference if it were 250 miles 
an hour? A It would. 

Q Ah-ha. So that really was a factor which you 
should have known before you arrived at the opinion 
which you expressed? 

MR. BRESS: I object to the question. The witness 
has already stated he was furnished the factor on the 
P-38 speed. 

THE COURT: He may answer. 

THE WITNESS: Would you read it please? 

(The previous question was read.) 

THE WITNESS: I repeat that I had this factor. I 
was furnished the factor. 

THE COURT: Probably I am incorrect in my as¬ 
sumption. I thought that counsel was referring to the 
speed of the DC-4. Is that right? 

MR. AHERNE: P-38. 

THE COURT: All right. 

1896 THE WITNESS: I was furnished the speed of 
the DC-4 and the P-38 by Mr. Bress. 

BY MR. AHERNE : 

Q When were you furnished that? Am I wrong on 
this? A It was furnished by Mr. Bress some months 
ago, I would say, three or four months ago. 

Q Oh, some months ago. A When I made the calcu¬ 
lation. 

Q But, Professor, I have to stick to simple things. 
You told us all you needed to know was five factors in 
order to express the opinion which you gave. Now as 
I understand your testimony you tell us that you should 
know a seventh factor, the speed of the P-38. A Know 
within certain limits. 

Q Now which is correct? Please tell us. A I think 
that you should certainly know the order of magnitude, 
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and Mr. Bress gave me 150 miles an hour. I didn’t in¬ 
clude this in this particular list because it wasn’t import¬ 
ant to the calculation. If you assume a speed that is 
absurd, yes it would. 250 miles an hour with gear and 
flaps down in a P-38 is an absurd speed. He couldn’t 
do that. 

Q Is that a conservative speed? A An absurd speed. 
So you are approximating speed that couldn’t be. 

Q Well, now, in those five factors that you gave 

1897 us, was there anything in there—and I have copied 
them right down here—anything in there about the 

P-38 having its gear and flaps down? A No; as I men¬ 
tioned to vou— 

•» 

Q Was there anything. Professor—just be good enough 
to answer that— A There was nothing in there about 
the P-38. 

MR. BRESS: Now, if the Court please, this is not a 
fair question. The witness has stated that there was 
nothing mentioned about 250 miles an hour except by 
Mr. Aherne. The witness said that is an absurd speed. 

MR. AHERNE: He also stated that it is absurd be¬ 
cause the P-38 had its flaps down. 

MR. BRESS: He didn’t say that. 

THE COURT: Now, gentlemen, don’t let’s get off on a 
tangent. The witness has given an opinion and as I 
understand it that opinion was predicated upon five fac¬ 
tors concerning which he was interrogated. Now counsel 
is cross-examining him as to his opinion and as to 
whether or not he took into consideration any other fac¬ 
tors, and I think he has a perfect right to cross-examine 
him in that respect, and he may continue. 

MR. AHERNE: Would you please read the record to 
see if there is a pending question? 

THE REPORTER (Reading): 

“Question: Well, now, in those five factors that 

1898 you gave us, was there anything in there—and I 
have copied them right down here—anything in 
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there about the P-38 having its gear and flaps down? 

“Answer: No; as I mentioned to you— 

“Question: Was there anything, Professor—just be 
good enough to answer that— 

“Answer: There was nothing in there about the 
P-38.” 

BY MR. AHERNE: 

Q Professor, you have, I believe—by the way, you 
looked at this map, this chart, Plaintiffs’ Exhibit 1, have 
you not? A Yes. 

Q You are quite familiar with it? A I am familiar 
with it. 

Q And is it included in your assumptions the fact 
that the DC-4 was lined up for Runway 3? A On a 
straight line. Of course the calculation didn’t require it 
being in any direction. I just figured the horizontal dis¬ 
tance. 

Q I understand. But your calculation assumed the 
DC-4 to be in level flight, not descending, not climbing? 
A Right. 

Q Now let me ask you this—and let’s add this 
1899 factor to your assumptions—suppose just prior to 
the collision the DC-4 put on a sudden surge of 
power and turned to the left, would that added factor, 
add to the others which we have reviewed, result in any 
change in the opinion you have expressed? 

MR. BRESS: Hold it. 

I would like to have the question modified to the extent 
of turn to the left made somewhat specific. Does it mean 
90 degrees, 180, or 5 degrees? 

MR. AHERNE: 5 to 10 degrees. I will add that. 

MR. BRESS: Very well. 

THE WITNESS: The answer to that is no. It would 
make little difference unless the turn was materially more 
than that. The key to the situation is did it roll subse¬ 
quent to when it was hit. 
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MR. AHERNE: Now would you please read the wit¬ 
ness’ answer to that question? 

(The previous answer was read.) 

BY MR. AHERNE: 

Q Now, Professor, my question was: Did it make any 
difference, and you said no, it made little difference. A 
It makes no difference at 5 degrees. 

Q Please. You said no, it made little difference. Isn’t 
that the substance of your answer? A Well, no dif¬ 
ference is little difference. That would be the 

1900 substance. 

Q Well, do you regard “no difference” and 
“little difference” as identical answers? A In this par¬ 
ticular case I would. I will correct it to say “no dif¬ 
ference.” 

Q In your scientific researches and investigations are 
you accustomed to regard “no difference” and “little 
difference” as identical? A Many, many times, yes. 

Q Now give us an answer to that question. Would this 
turn of say 10 degrees make no difference, or would it 
make little difference? A You have increased the turn 
now by 5 degrees. You siaid 5 degrees a minute ago. 

Q Well, I said 5 to 10 degrees. A Oh, pardon me. I 
understood you to say 5 degrees. 10 degrees would still 
make no difference. 

O No difference. 

Now would the heading of the plane make any differ¬ 
ence? A How do you mean “heading”? Whether it 
was going to the north or south? 

Q You know what the heading of an airplane is, don’t 
you, Professor? A I know I do. 

Q Let’s assume that I have a rudimentary knowl¬ 
edge- 

1901 MR. BRESS: Let him finish what was the end, 
of the answer, please. I didn’t hear it. 

THE WITNESS: The heading of the airplane, if you 
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mean was it flying north or south, or northeast, it makes 
no difference. 

Q Is that what you mean by the heading, whether it 
is flying north or south or southeast? A That is by 
definition a heading of an airplane. 

Q Fortunately I happen to have the same idea. I 
agree that it is unusual. 

You have answered, I believe, my question about the 
left turn to about 10 degrees, correct, sir? A Yes, sir. 

Q Now I want you to add this other factor to our 
assumptions, namely, that there was a surge of power, 
so that the surge of power was audible across the river at 
Bolling Field where Colonel McGovern w T as standing, and 
ask you— 

MR. BRESS: Does he know that? 

MR. AHERNE: I am asking him to assume that. 

MR. BRESS: Finish your question and I will object. 

MR. AHERNE: Thank you. Thank you. 

BY MR. AHERNE: 

Q And I am going to ask you if the addition of that 
factor would have any effect upon the opinion that you 
have expressed? 

1902 MR. BRESS: Objection, without showing that 
the witness knows what the relationship is between Bolling 
Field, and I move that the reference to Colonel McGovern 
be deleted from the question. 

THE COURT: Well, the reference to Colonel Mc¬ 
Govern as a witness to this case by name may be deleted, 
but I understood with reference to what you now say, 
Mr. Bress, is that there may be a deficiency in the wit¬ 
ness’ knowledge. He knows what the map purports to 
indicate and Bolling Field is indicated on the map, isn’t 
it? 

MR. BRESS: No; it is not. 

THE COURT: General direction? 

MR. BRESS: No, sir. It is shown on the photograph. 

THE COURT: Well, then, ask the witness. 


797 A 


BY MR. AHERNE: 

Q Professor— A I can answer it quickly, no. 

MR. AHERNE: Thank you, sir. 

BY MR. AHERNE: 

Q Is that the answer to my question? A That is the 
answer to your question. 

Q The sudden surge of power would make no differ¬ 
ence, have no difference? A No. 

Q Would it make any difference in your opinion 

1903 if the P-38 was accelerating? I beg your pardon, I 
withdraw the P-38 and substitute the DC-4. Would 

it make any difference in your opinion if the DC-4 motors 
were in acceleration? A Under the circumstances, no. 

Q Under what circumstances? A The circumstances 
as I understand how the crash took place. 

Q Well, now, you only—remember, Professor, you only 
understand five things, six things so far. A Yes. 

Q You must exclude from your mind everything else. 
A Right. 

Q And I am addressing you, sir— A Well, now— 

Q Just let me finish, sir. I am addressing you, sir, 
with as much precision as I am capable of. I am sticking 
to the five assumptions that you made. 

I would like for you, sir, to please stick to them, and 
I want you to answer me now: Would the fact, if it were 
a fact, that the motors of the DC-4 were in acceleration 
with a sudden surge of power, would that make any dif¬ 
ference in the view which you have expressed? A No; 
it would not. 

Q It would not? A No. 

1904 Q You said under the circumstances it would 
not. That was your previous answer. A I with¬ 
draw that, I will just say no this time. 

Q Now, I take it, however, from your answer that 
there are certain circumstances under which it would 
make a difference in your answer, is that correct, sir? 
A No. 
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Q When you said, “No, under the circumstances it 
wouldn’t”, that was not a correct answer, is that correct? 
A As I said “under the circumstances,” it meant that 
under the way this problem is set up it would not, under 
the five things laid down, this fact doesn’t mahe any dif¬ 
ference. 

Q So the speed doesn’t make any difference, the speed 
of the DC-4 at the time? A After— 

Q Just a minute, please, and let me finish my ques¬ 
tion, Professor. You think a lot faster than I do on 
these things, and I would like you to permit me to finish 
my question. 

Under the circumstances, these five, the speed of the 
DC-4 doesn’t make any difference, is that correct? A 
That is not correct. 

Q When I said, “a body is in acceleration,” you know 
what I mean, don’t you? A I am not sure that I 
do. 

1905 Q Do you know what acceleration means? A 
I know what acceleration means. 

Q All right, then. I will take your meaning- A All 
right. 

Q Now when a body is in acceleration, is its rate of 
progress with respect to something stationary increasing? 
A Yes; it is. 

Q So when you accelerate your automobile you in¬ 
crease its speed, don’t you? A Yes, you do. 

Q When you accelerate an airplane you increase the 
speed of the plane, don’t you? A Yes. 

1906 BY MR. AHERNE: ‘ 

Q So w’e now have it that if the DC-4 wras ac¬ 
celerating at the time, increasing its speed, that that too 
would make no difference in the answer that you were 
giving. A No—just the speed it happened to be at. 

Q What? A The fact that it is accelerating is an 
unimportant fact. The only important fact it what is 
the speed at the time. 
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Q Professor, would this make any difference? 

I will withdraw that and ask you this: 

Among those five assumptions, was there any unex¬ 
pressed assumption on your part— 

MR. BRESS: I object to the question. I don’t know 
what it means—among the five assumptions, was there 
any unexpressed assumption on his part. 

THE COURT: I assume—and I may be wrong in 
using the term “assume.” What I mean to say is I 
thought perhaps your question might be directed to 
this, whether or not there was any other factor, not dis¬ 
closed, that he might have taken into consideration. 

MR. AHERNE: That is right. 

MR. BRESS: If that is what he means, then I have 
no objection. 

THE COURT: Well, the witness has said no. 
1907 THE WITNESS: No. 

BY MR. AHERNE: 

Q If we assume the DC-4 was going at approximately 
130 miles an hour, that was about 175 feet a second? Is 
that so? A About 190. 

Q About 190 feet a second. 

Professor, you assumed in your question that the P-38 
came into contact with the DC-4 and cut it in two, didn’t 
you? A Yes. 

Q Now, what assumption did you make as to the 
length of time that the P-38 was in contact with the DC-4? 
A I made no such assumption. 

Q All right. How long did you assume it took the 
P-38 to cut the DC-4 in two? A I didn’t make any such 
assumption, sir. 

Q If the P-38 and the DC-4 were in contact for two 
seconds, they would have travelled how far? A If they 
had been in contact two seconds, they would have travelled 
about 380 feet. 

Q In contact? 
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Now, Professor, you made no assumption on that basis, 
did you? A No. I took it from the time that 

1908 the tail came off. 

Q Then you did make an assumption as to, in 
the measurement of time—I will withdraw that question. 

So that if these two planes were in contact for one 
second, that would increase the distance that you have 
given us by 190 feet, wouldn’t it? A If they had been 
in contact one second. 

Q And if the resultant force forward was the same, 
it was 130 miles an hour, too? Isn’t that right? A Well, 
you can take the 150, if you like. 

Q What is that? A It would be a little bit more. 

Q I don’t like to take anything I like, Professor. I 
like to take the facts in the hypothetical question and 
the facts I give you, you see. I would rather you do it 
that way. 

MR. BRESS: I would like to point out to the Court 
that we are going into hypotheses beyond the scope of 
the direct. I don’t object to it, but I would like to make 
it clear there are certain hypothetical features I would 
like to inquire into, in addition. 

THE COURT: In order to avoid any possibility of 
going into other hypothetical features, I don’t conclude 
counsel is going into any other hypothetical features in 
the interrogation of the witness, other than the 

1909 hypotheses upon which the five factors were predi¬ 
cated and his opinion given. 

MR. BRESS: He is bringing in— 

THE COURT: You have explained it to me and I 
have explained it to you and that is my point of view; 
so let us leave it that wav. 

MR. BRESS: All right. 

BY MR. AHERNE: 

Q Professor, your 600 feet, taking into consideration 
the wind, your 700 feet, eliminating the wind, was meas- 
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ured from the time the tail of the DC-4 fell off? Is that 
correct? A Yes. Yes, that is correct. 

Q And you do not mean to tell us, therefore—and 
correct me if I am wrong on this—that that 600 feet, or 
700 feet, is the distance that the forward end of the 
DC-4 travelled from the time and place of impact? A I 
would not. 

Q That is right. Now let us get that clear. So that 
the 600 feet or the 700 feet, in your opinion, is not the 
distance travelled by the forward end from the point of 
impact? Is -that correct? A It is approximately that. 
But you are right; the answer to your question is that 
that is correct. 

Q That is correct? A Yes; that is right. 

191.0 • Q So the point of impact of these two planes 
may have been much farther away. Is that correct? 
A I would not say “much farther away.” 

Q All right. Let us say, you will go along with me, 
then, that it may have been farther away? A I will 
answer -that, that it may have been. 

Q All right. And I take it how much farther away 
it would have been you are not prepared to say, on the 
five factors given you by Mr. Bress. A That is cor¬ 
rect. 

Q Now, Professor, I am going now into the fifth fac¬ 
tor, which said the forward part of the DC-4 continues 
in the same line of flight, after the tail falls off. A That 
is right. 

Q With no roll-off, either to the right or to the left. 
A Yes. 

Q Now, if there is a roll-off, that would make a differ¬ 
ence in your answer, wouldn't it? A Yes; it would 
shorten the distance. It would make it harder to calcu¬ 
late. It would shorten the distance. 

Q Would you be good enough, please? I have to 
proceed step by step, and your answer, I believe, is yes, 
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it would make a difference. A If it rolled off, 

1911 it certainly would. 

Q Would it make a difference if it rolled off 
to the right, as distinguished from the left? A No. 

MR. BRESS: I submit, if the Court pleases, this is 
a hypothesis contrary to the evidence in the case. The 
evidence is that there is no roll-off. Now if Mr. Aheme 
wants to declare that he is going to produce any evidence 
as to a roll-off, I withdraw my objection. But since he 
is not, then I think the objection is well taken. 

MR. AHERNE: Your Honor, I am not prepared to 
declare anything. I am interrogating this witness on the 
physical phenomina to which he has testified. 

THE COURT: We will suspend for five minutes. 

Those in the courtroom remain seated until the jury 
leaves the room. 

(Following brief recess:) 

MR. AHERNE: May I proceed, Your Honor? 

THE COURT: Yes. 

BY MR. AHERNE: 

Q Professor, did you make any assumptions with re¬ 
spect to whether or not the motors on the DC-4 were cut 
off at or near the time of impact? A No, sir. 

Q Did you make any assumption as to how long 

1912 the motors on the DC-4 continued to operate after 
the time of impact? A No, sir. Can I amend 

that? 

Q I beg your pardon? A That answer isn’t exactly 
—I assumed they were on all the time. 

Q And did you make any assumption as to the weight 
of the forward part of the DC-4? A Yes, sir. 

Q What assumption did you make with respect to 
the weight of the forward part of the DC-4? A I don’t 
have the figure here, but it was taken from the manifest, 
reduced for the loss of the tail. I think it was 63,000 
pounds. 
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MR. AHERNE: May I have the manifest, please? 

BY MR. AHERNE: 

Q By “manifest,” I believe you mean Plaintiff’s Ex¬ 
hibit 14. Do you, Professor? A That is right. 

Q And you said something about 63,000 pounds. "Would 
you be good enough to indicate that figure to me on the 
manifest? A Well, the—you see, the total gross weight 
is 62 thousand— 

Q Just indicate the figure, would you please, 

1913 sir? A 62,536. 

Q Is the figure you meant 62,536—pounds?— 
A I rounded it off to 63,000. 

Q —that on Plaintiff’s Exhibit 14 says we have actual 
gross weight of the DC-4, we take that to be 63,000 
pounds, for your computation? A Yes. 

Q Now, is there anything on Plaintiff’s Exhibit 14 
about the weight of the forward part of the DC-4? A 
That would reduce the weight— 

Q Just tell me, Professor, would you please. A No, 
there is nothing on there about the weight. 

Q Then in order to arrive at your conclusion, you 
had to make an assumption as to how much the forward 
part of the DC-4 weighed, didn’t you? A You wouldn’.t 
in this case— 

Q You would not? A —because it didn’t make 
enough difference. 

Q Didn’t you say a moment ago you took 63,000 
pounds and you took off enough to make up for the loss 
of the tail section? A No. This was in error, if I did. 

Q Didn’t you say that? A If I did, it was a mis¬ 
take. I gave you the wrong impression. 

1914 MR. BRESS: He didn’t say that. 

BY MR. AHERNE: 

Q And you didn’t say it? A Well, I might have; 
but it was wrong, if I did. I used the figure of 63,000 
pounds. 

Q For what purpose did you use that figure, 63,000 
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pounds? A Well, you need a weight to give you roughly 
some of the aerodynamic coefficients you would need in 
order to compute this path. However, as I pointed out 
to you before, everything I chose in this calculation was 
to be on the conservative side. Therefore it seemed to 
me it would be more conservative to ignore the loss of 
weight due to the rear end. The change in the distance 
due to this is very, very small—fractional. 

Q Well, this forward end wouldn’t have fallen, if the 
hind end hadn’t come off, would it? A Of course not. 

Q Or if it did fall, the rate of fall would be entirely 
different, wouldn’t it? A If the tail hadn’t come off. 

Q That is right. A It certainly would have. 

Q Didn’t you have to get a center of gravity to that 
forward part? A I did. 

1915 Q You computed the center of gravity of the 
forward end of the DC-4 in order to give us the 
opinion you have expressed? Is that correct? A That 
is correct. 

Q Now, Professor, in the five or six factors—and I 
come back to them—that Mr. Bress gave you, was there 
anything about the center of gravity of the forward end 
of the DC-4? A It wasn’t in anything that Mr. Bress 
gave me, except in my calculation. 

Q In the hypothetical question. 

MR. BRESS: Let me hear the answer again, please. 

THE WITNESS: I said that in the data that Mr. 
Bress gave me, there was nothing in there about the 
center of gravitv. 

BY MR. AHERNE: 

Q Well, you put that in there in order to get an an¬ 
swer, didn’t you, Professor? A I put an estimate of 
the center of gravity in. 

Q The answer to my question, therefore, is yes, that 
you did put it in? A That is right. 

Q And it wasn’t in the five or six factors Mr. Bress 
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gave you, was it? A No. That didn’t seem to 

1916 me to be an end condition. 

MR. AHERNE: I move to strike out the wit¬ 
ness’ voluntary statement that it wasn’t necessary to him. 

MR. BRESS: He didn’t say that. 

MR. AHERNE: Whatever he said, I move to strike 
it 

THE COURT: Let me have the answer, Mr. Reporter. 

(The last answer was read by the reporter.) 

THE WITNESS: That is correct. 

THE COURT: The question originally, I believe, is 
whetherd or not it was in the factors on which his opinion 
was predicated. 

MR. BRESS: The factors that I furnished were end 
conditions. 

THE COURT: The answer is “No,” and all beyond 
“No” will be stricken. 

MR. BRESS: One moment, if the Court pleases. The 
question was whether or not among the end conditions 
given, this was one. He says this wasn’t given, because 
it wasn’t an end condition. I submit that that explana¬ 
tion of the answer ought to be permitted to stand. 

THE COURT: The answer will stand as the Court 
has indicated. All beyond “No” is stricken. If it be¬ 
comes necessary to go into that, it is a matter of re¬ 
direct. 

BY MR. AHERNE: 

1917 Q Professor, in order to compute that center 
of gravity of the forward end of the DC-4, you 

had to know its weight, didn’t you? A Roughly, yes. 

Q Now, there was nothing in the hypothetical ques¬ 
tion about the weight of the forward end of the DC-4, was 
there, Professor? A Would you enlighten me? What 
is the hypothetical question? 

Q The hypothetical question, sir, are the five or six 
factors. A No, it wasn’t in there. 
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Q And you put that in in order to give an answer, did 
you not, sir? A Yes. 

Q Now, did you know how much gasoline the DC-4 
had in the forward part of it? A It had all its gaso¬ 
line in the forward part. 

Q I beg your pardon, sir? A It had all its gasoline 
in the forward part. There was no gasoline in the tail. 

Q Did you know how much it had in the forward 
part of it? A Not exactly, no. 

Q Did you know the weight of the gasoline it 

1918 had in the forward part of it? A I know it must 
have been less than 63,000 pounds. 

Q I beg your pardon, sir? A The total weight must 
have been less than 63,000 pounds. 

Q Did you know the weight of the gasoline you say 
was in the forward part of the DC-4, sir? A No. 

Q The gasoline tanks are in the wings, aren’t they, sir? 
A Yes, most of it. 

Q And did you know which wing tanks, right or left, 
were consumed on the trip from New York to Washing¬ 
ton? A No. 

MR. BRESS: If the Court pleases, there is nothing 
to show whether or not the consumption of gasoline is 
equally from both wings or from one wing. 

MR. AHERNE: I am asking the witness. 

BY MR. AHERNE: 

Q Did you assume, in giving your opinion, that the 
wings of the forward part of the DC-4 had lost all their 
lifting power? A Not only had they lost their lifting 
power— 

Q Just tell me, please, if you made that assumption. 
MR. BRESS: Let him answer the question. 

1919 THE WITNESS: There is no such assumption. 
THE COURT: I think the question as framed 

can be answered, and it can be answered yes or no. You 
were asked, sir, whether or not with reference to the 




lifting power of the wings, you had included that in the 
assumptions on which your opinion was predicated. 

THE WITNESS: The correct answer to your ques¬ 
tion is, no, I had not assumed it had lost its lifting power, 
as such. 

BY MR. AHERNE: 

Q Did you assume, sir, or did you make any assump¬ 
tion with respect to whether the DC-4’s gear, landing 
gear, was up or down? A I assumed it was down. That 
is one of the five conditions. 

Q Pardon me. I mislaid my slip with the five con¬ 
ditions. I have it. I would be lost without it. 

You are quite right, sir. That was in the second of 
your assumptions. I withdraw the question about that. 

In your study of this matter, was it brought to your 
attention, sir, that the tail section of the DC-4 fell to 
the ground and the point where it fell? Was that 
brought to your attention? A Purely qualitatively. I 
knew it fell off to the left and landed on the bank to the 
left side of the path. 

Q So it was brought to your attention? A 
1920 Yes. 

Q And by “qualitatively,” do you mean for pur¬ 
poses of testing the result of the opinion which you ex¬ 
pressed? A No. I mean that all I remember is that it 
was told me that the tail section, after it sheared off, fell 
down and ended up on the bank of the river to the left 
of the flight path. 

Q Were you told that the tail section fell down, ap¬ 
peared to fall down, straight? A I wasn’t told that. 

Q If you were told that the tail section appeared to 
fall down straight, would that make any difference in 
your result? A No. 

Q Were you told that the tail section appeared to con¬ 
tinue for a time after its severance, in the same line of 
flight, before it fell? A I wasn’t told anything about 
the tail, sir. 
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Q You were not? A Other than merely— 

Q If it were a fact that the tail section did continue 
in the same line of flight, for an appreciable, or a per¬ 
ceptible, let us say, interval after the severance, and that 
that tail section was found on the shore, would that make 
any difference in the opinion which you have ex- 

1921 pressed? A No. 

Q Well, was the tail section a free-falling body? A 
It certainly was. 

Q Was the forward section a free-falling body? A It 
certainly was. 

Q I didn’t get that. I am sorry. A It was. 

Q It was. With its motors on? A How do you 
mean, a “free-falling” body? 

Q Just the same as you mean it. I don’t mean it any 
different for the front section than for the tail section. 
You told me the tail section was a free-falling body, and 
I asked you if the forward section was a free-falling 
body. And you said it was, just the same as you an¬ 
swered my previous question. A I will qualify my 
answer as to the forward section to say it was, in the 
strict term, a free-falling body; but it is not only sub¬ 
jected to gravity forces, but to aerodynamic forces. 

Q But the forward section had motors going on it, 
didn’t it? A True. 

Q Pulling it forward. A That is right. So they 
are aerodynamic forces. 

1922 Q The tail section did not have motors on it. 
A Correct. 

Q And was that subject to aerodynamic force, too? 
A To completely unknown aerodynamic forces on the 
tail section. 

Q But we know that the forward section was subject 
to fixed aerodynamic coefficients, I think you called them, 
which continued it in a state of motion in which it was 
originally, for a period after the time of impact. Isn’t 
that correct? A Not precisely. 
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Q I will withdraw the time of impact, and say the 
time the tail was severed. A It immediately started to 
change its course. But it takes a finite time to do it. 
It may have appeared it was continuing on its course, 
but it certainly was changing, as soon as it lost its tail. 

Q And, Professor, you remember the first question 
I think I asked you was, a body once set in motion, at 
130 miles an hour, approximately, tends to continue in 
that state of motion and to resist all efforts to change 
that state. A That is correct. 

Q That is a first, fundamental law of physics, isn’t 
it? A It certainly is. 

1923 Q And it is true in aeroydyanmics as well as 
in simple physics. Correct? A That is correct. 

Q And the forward section of this DC-4 was not only 
subject to that law, but it had its own four motors in it 
going, didn’t it? A It did. 

Q So even the law of inertia was helped along by 
the four motors which were going at at least 130 miles 
an hour. Correct? A Yes. 

Q But the tail section, that was a free-falling body, 
wasn’t it? A Yes. 

Q That had no motive power. A No. 

Q It didn’t have any motors pulling it on. A No. 

Q But still it tended to continue in its original state 
of motion, too, didn’t it? A It would tend (to. 

MR. BRESS: I submit, if the Court please, the wit¬ 
ness did not see that. 

THE COURT: Did not see what? 

1924 MR. AHERNE: Did he see the forward sec¬ 
tion ? 

THE COURT: Just a moment. 

MR. BRESS: The examination is on the basis, now, 
of what the path of the tail section was. The witness has 
said that as to the tail section there are no aerodynamic 
forces that are known. 
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THE COURT: Now, Mr. Bress, of course that is your 
conclusion, your interpretation placed upon what the wit¬ 
ness has said. I would think, and I rule, that counsel 
has the right to interrogate this witness on the opinion 
he has expressed as an expert in reference to the fac¬ 
tors you laid as a predicate in the question eliciting his 
opinion. Now counsel has a right to fully cross-examine. 
And I suggest to you that as far as your objection to that 
question the witness has just been asked, it is overruled. 

MR. AHERNE: Would you please read the question? 

THE COURT: The jury has heard the witness ex¬ 
press his opinion on the basis of the hypotheses pre¬ 
sented by counsel, and the only way the testimony of 
any witness can be tested is by cross-examination, as you 
know. So counsel continues, and the extent of the cross- 
examination—its breadth and its length—is decided by 
the Court. 

(The last question and answer were read by the re¬ 
porter.) 

BY MR. AHERNE: 

Q Now, Professor, we have got both bodies, 
1925 both parts, continuing in their original state of 
motion and direction—the forward section— A 
Can I correct— 

Q Just let me finish my question. 

MR. BRESS: He wants to correct something. Will 
you permit him to state it? 

THE WITNESS: You mentioned, sir, “tended to.” 
That doesn’t say that they did. 

THE COURT: May I interpolate again?—and this 
is for your benefit as a witness. It is counsel’s ques¬ 
tion. Now I don’t think that as far as he has gone he 
has attributed anything to you from the standpoint of 
either a viewpoint or an assertion. So therefore I think 
it wise to permit counsel to frame his question. And 
then if there is something in the question you think you 
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don’t understand, I know you will be good enough to say 
so, and we can have a further elaboration or elucidation 
or explanation of it. 

THE WITNESS: Pardon me. 

BY MB. AHERNE: 

Q I will start over again, Professor. I think at the 
opening of our interrogation I asked you if a body once 
put in motion tended to continue in that state of motion 
and to resist all efforts to change that state. And my 
recollection is that you twice confirmed that, as an ex¬ 
isting, fundamental law of physics, which was ap- 

1926 plicable equally in aerodynamics- Is that correct, 
sir? A I would like to add what the law states. 

Q Is it correct? A That isn’t exactly the right word¬ 
ing; but in substance it is right. 

Q Let me go about it in my way, and you can tell us. 
But I want to go back and ask you if you didn’t tell me, 
within the last half hour or less, that that was a funda¬ 
mental law of physics, and that it operated in aerodynam¬ 
ics as well. Didn’t you tell me that? A I know of the 
law you are referring to. 

Q Well, didn’t you tell me that? A Yes. 

Q And now do you want to change your answer on 
that? A No; I just want to— 

Q Can you take— 

MR. BRESS: Let him finish. I object to this constant 
interruption when the witness is trying to answer. 

THE COURT: Now, again, I don’t want to continu¬ 
ally intrude myself into this matter that is being con¬ 
ducted; but we have an intelligent witness on the stand, 
and he understands the question and has answered it. 

If the question calls for a yes or no answer, then it 
should be answered yes or no. Up to now counsel has 
propounded only questions that are susceptible of 

1927 a yes or no answer. 

If there appears in your point of view to be a 
necessity for further elucidation, the time and the place 
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to do that is on redirect. It isn’t your province and your 
right to interfere with counsel in the cross-examination of 
this witness or any other witness on the stand. 

MR. BRESS: But, Your Honor— 

THE COURT: I understand. You have objected and 
I have ruled against you; and let us leave it that way. 

MR. BRESS: But isn’t it my duty to object when 
counsel cross-examining cuts off a witness in his answer? 
I thought it was my duty. 

THE COURT: The witness has answered the question 
in the fashion in which the question should be answered, 
either by “Yes” or “No,” and then he has gone on to ex¬ 
plain, and no explanation is necessary under the circum¬ 
stances. I so rule. 

MR. BRESS: If the Court pleases, I am not object¬ 
ing to his lack of explanation. I am objecting to the 
fact that counsel has repeatedly not let Professor Perkins 
finish his answer. 

THE COURT: That isn’t the way I get it. 

MR. BRESS: That is my only point, Your Honor. 

THE COURT: Very well. 

MR. AHERNE: May I have the question, 
1928 please? 

THE COURT: And the answer, too, Mr. Re¬ 
porter, if the answer is given. 

THE REPORTER (reading): “Question: And now 
do you want to change your answer on that? 

“Answer: No; I just want to— 

“Question: Can you take—” 

THE COURT: You may qualify it. Go ahead. 

THE WITNESS: All I was doing was clearing up 
vour statement of a law of physics, which states—you are 
talking about the law of inertia— 

BY MR. AHERNE: 

Q Yes. A Which states that any body in motion will 
tend to stay in motion or at least will tend to stay in 
motion unless acted upon by some external force. 
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That is the thing which had not been added to it, that 
it will tend to stay in motion unless acted upon by some 
external force. 

Q You have added to your statement the law of in¬ 
ertia, the static bodies as well as bodies in motion, have 
you not, Professor? A That is correct. 

Q In this case are we dealing with static bodies, or 
bodies in motion? A I think you misinterpreted my 
answer. I am not adding that part. I am adding 

1929 the “unless acted upon by external force.” 

Q We are dealing in this case with bodies in 
motion, are we not? A Yes. 

Q And you remember in my statement of the law of 
physics—and I don’t want to disagree with you on that, 
because I know I would be out-generaled very early—but 
the body in motion, I believe you said it would continue 
in motion until arrested by the effect of some external 
force. A That is correct. 

Q Is that the whole law of inertia? A This is the es¬ 
sential parts. I can’t quote it verbatim. 

Q Isn’t it a part of the same law, Professor, that that 
moving body tends to resist efforts to change its motion 
from external forces? A It will. 

Q So that also is a part of the law of inertia, isn’t it? 
A Yes. 

Q And the tail section of this plane was subject to 
that law, after it was severed, wasn’t it? A Cor¬ 
rect. 

1930 Q And the tail section tended to continue in the 
same direction in which it was going, did it not? 

A Its inertia would tend to have it do that, yes, sir. 

Q And the forward section tended to continue in the 
same direction in which it was going? A That is cor¬ 
rect. 

Q The forward section had on it something that ithe 
tail section didn’t. Is that correct? A It certainly did. 

Q Which would cause its motion over the ground or 
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its order of advance to be greater than the tail section. 
Is that correct* sir! A In this case it certainly did. 

Q So when the tail section fell on the shore, and the 
forward section fell some distance out into the water, we 
know that the forward section had forces operating upon 
it that the tail section did not have. Isn’t that correct? 
A That is correct 

Q Now, this may be repetitious, and if it is, I apolo¬ 
gize. Your opinion, the 600, 700 feet, is solely from the 
moment the tail section severed itself from the forward 
section ? A Right. 

Q And the moment and the place? A That is 

1931 right. 

Q And it isn’t the place of impact? A Not ex¬ 
actly. 

Q So there was no assumption on your part as to 
how long or for what interval, if any, the P-38 and the 
DC-4 continued— A No. 

Q —in contact? A No. 

Q Now, Professor, would it make any difference in 
your opinion if you were told and if there were added to 
the facts which you were asked to assume, would it make 
any difference if we added that certain physical parts 
of the DC-4 were found on the land, on the west side of 
the ^Mount Vernon Highway? A This would have noth¬ 
ing to do with my calculation. 

Q This would have nothing to do with your calcula¬ 
tion. And just correct me if I am wrong. And the rea¬ 
son you have answered that as you have answered it is 
because you do not attempt, by the opinion that you have 
given, to tell us where the point of impact occurred. 
A No; I think that is up to you people to decide. 

Q That is right. But I am trying to get— 

THE COURT: He has answered “No.” 

I think you said “No,” sir, did you not? 

1932 THE WITNESS: Yes. 

THE COURT: He said “No.” 
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* • • * 


1937 (Accordingly at 3:45 p.m. the trial was ad¬ 
journed until ten o’clock tomorrow morning, Fri¬ 
day, February 6, 1953.) 

# * • * 

1938 Washington, D. C. 

Friday, February 6, 1953 
The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. McGTJIRE and the jury. 

Appearances: 

For plaintiff: 

Mr. DAVID G. BRESS 
Mr. SHELDON E. BERNSTEIN 
For defendant Eastern Air Lines, Inc.: 

Mr. RICHARD W. GALIHER 
Mr. JOHN AHERNE 
Mr. ROBERT EWALD 
For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 
* • • • 

1958 I would like to offer in evidence, Your Honor, as 
Plaintiffs’ Exhibit 19 a certified copy, certified by 
the Office of the Secretary of the Department of Com¬ 
merce, of the weather conditions at Washington National 
Airport on November 1, 1949. 

MR. GALIHER: No objection. 

MR. WARNER: No objection. 

(The chart of weather conditions on November 1, 1949, 
was received in evidence and marked as Plaintiff’s Exhibit 
No. 19.) 

MR. BRESS: Will you pardon me a moment, Your 
Honor? 



816 A 


These weather reports, Your Honor, have symbols, and 
I want to agree with counsel when I read it so that there 
is no difference between us as to what the symbols mean. 

I w’ould like to read the significant, or the things that 
we want to call the jury’s attention to from this weather 
report. 

This is a weather report of surface weather observa¬ 
tions at Washington National Airport for Novem- 

1959 her 1, 1949, of the United States Weather Bureau. 

At 11:25 on the morning of November 1, 1949, 
station pressure, 29.96; 

Dry bulb, 479; wet bulb, 409; 

Relative humidity, 53 per cent; 

Total sky cover, ten-tenths, which we agree means the 
entire coverage of the sky. 

THE COURT: I am not quite so certain I know what 
that means. Perhaps you have agreed what it means. 
It is a technical term, “sky cover.” Have you agreed 
what it means? 

MR. BRESS: Yes. 

THE COURT: You may tell the jury. 

MR. BRESS: Solid overcast, no sun at all, covering 
the entire sky. 

I would like to read next about surface weather obser¬ 
vations, one at 11:25 and the other at 11:50. 

The stipulated time of the accident was 11:46. 

At 11:25, ceiling, 6500 feet measurement. 

That is a measured ceiling, is that right, Mr. Roerick? 
MR. ROERICK: Yes. 

MR. BRESS: 6500 feet, overcast, broken clouds at 
3500 feet 
Visibility 15 miles. 

MR. GALIHER: Excuse me, Mr. Bress, but that is 
scattered clouds. 

1960 MR. BRESS: I said scattered. You said broken. 
MR. GALIHER: Scattered. 
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MR. BRESS: You like scattered? Do you want scat¬ 
tered or broken? 

MR. ROERICK: Scattered at 3500. 

MR. BRESS: Then sea level pressure, 169; 

Temperature, 48; 

Dew point, 32; 

Wind direction, east- northeast; 

Wind speed, 20 miles per hour; 

Altimeter setting, 002. 

The next reading at 11:50 a. m.: 

Ceiling, measured this time, 6500 feet; overcast, 3500 
feet, scattered clouds; 

Visibility 15 miles; 

Sea level pressure, 169; 

Temperature, 48; 

Dew point, 30; 

Wind direction, northeast; 

Wind speed, 25 miles per hour; 

Altimeter setting, 002; 

Remarks: Aircraft accident. 

MR. BERNSTEIN: May we approach the bench? 

MR. BRESS: May we approach the bench on the other 
matter ? 

1961 (At the bench:) 

MR. BERNSTEIN: We approach the bench to 
report that Mr. Campbell has plotted, as checked by Mr. 
Burke and Mr. Ewald and myself—see if I state this 
correctly: 

We have agreed that the cartographer, Mr. Campbell, 
has accurately plotted on Plaintiffs’ Exhibit 1 the point 
known as 38 degrees 50 minutes 14 seconds north, lati¬ 
tude, and 77 degrees 2 minutes 40 seconds west, longitude, 
at a point now appearing on Plaintiffs’ Exhibit No. 1 by 
two thinly-drawn pencil lines. 

We have also agreed that that point as plotted by 
Mr. Campbell is accurate, plus or minus two feet. 


r 
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We have also agreed that Mr. Campbell has measured 
the distance between that plotted point along a line paral¬ 
lel to the western edge of Runway 3 extended—parallel 
with the western edge of Runway 3 extended, to the 
point where that line would bisect the highwater mark on 
the west bank of the Potomac River; 

That the measurement of that distance between the 
plotted point along that line I have just described to 
where it intersects the main highwater mark on the 
western shore of the Potomac is 935 feet, again plus or 
minus two feet, and that it is accurately measured by 
Mr. Campbell 

Have I stated it correctly, Mr. Burke and Mr. Ewald? 

MR. BURKE: Yes. 

1962 MB. EWALD: Yes. 

MR. O’DONOGHUE: Didn’t he also measure 
the distance to the shoreline? 

MR. BERNSTEIN: Yes, but have I stated the con¬ 
clusions of what Mr. Campbell did, and the accuracy of 
the measurements? 

MR. BURKE: Yes. 

MR. EWALD: Yes. 

MR.O’DONOGHUE: Didn’t he also measure the dis¬ 
tance to the next nearest shore, which shows 350 feet? 

MR. BERNSTEIN: Yes. 

MR. GALIHER: Plaintiffs are going to put that in 
the record. 

MR. BRESS: I didn’t hear what you said. 

MR. GALIHER: We haven’t put it in the record at 
this time. It is my understanding this is plaintiffs’ wit¬ 
ness, so that we haven’t put it in the record at this time, 
unless you have some reason or wish to put in any addi¬ 
tional observations. 

MR. O’DONOGHUE: I didn’t mean to offer that as 
evidence. I just thought it was part of what you had 
planned? 
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MR . BERNSTEIN: If they want ito put the other 
in, we have no objection. 

MR. BRESS: If they don’t want to put it in and 
they want us to put it in, I have no objection to it. 
1963 If that is your point, it must be your point, no 
matter how you look at it, and it is going to be 
at that place. 

MR. BERNSTEIN: Do you want to have the other 
measurement in? 

MR. O’DONOGHUE: I thought it would be helpful. 

MR. BERNSTEIN: Of course, the better plan of 
measurement—he measured the distance between the 
latitude and longitude point I previously described in a 
due west direction, where the line would bisect the mean 
highwater mark on the west bank of the Potomac, and 
the distance in that due west direction was 350 feet, again 
plus or minus the tolerance of two feet. 

May I state further that at the request of plaintiffs’ 
counsel, the witness Campbell was asked the question as 
to how his 935-foot measurement, which was parallel to 
Runway 3 extended, would be affected if that parallel 
line were moved over first to the west border of the run¬ 
way extended, and then being asked, if the runway ex¬ 
tended, measuring the distance to where it bisects the 
mean highwater mark, and the witness said that the 935- 
foot measurement would be increased as that line main¬ 
tained, that line parallel to the runway were moved first 
to the west edge of the runway and then further east to 
the center of the runway extended. 

Am I correct in that, Mr. Burke and Mr. Ewaldf 

^MR. EWALD: He also stated whether there 
1964 would be an increase of degree would depend on 
the curvature of the shoreline. 

MR. BERNSTEIN: But it would generally increase 
as the line was increased east. 

MR. EWALD: Generally increased but no specific 
amounts were mentioned by the witness. 
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MR. BRESS: Well, now, how do we get what this 
witness says now—how do we get it before the Court 
and how do we get it before the jury? 

MR. BERNSTEIN: The reporter will read it. 

THE COURT: By stipulation. 

MR. BRESS: May the witness be excused, subject 
only to this particular proffer, that that would be his 
testimony as we have stated it now? 

THE COURT: Well, then, the matter is resolved? 

MR. O’DONOGHUE: No. 

THE COURT: Is there still this controversy about 
that, this Exhibit 38, this wreckage distribution chart? 

What point has he measured? What is the point? 

MR. BERNSTEIN: This is the point. He plotted 
the point known as No. 2, and he measured that point 
back to where it bisects the runway extended. 

THE COURT: What is wrong with that? 

MR. O’DONOGHUE: There is nothing wrong with 
the plot. 

THE COURT: What is wrong with the exhibit 
1965 now as they have it? 

MR. O’DONOGHUE: The thing I mean is about 
this chart. I never did agree to the wreckage distribution 
chart. 

THE COURT: They say this purports to be it. 

MR. O’DONOGHUE: It is not that, but it is some¬ 
thing else that I entered into. 

THE COURT: You have it in the record. We know 
what the witness would testify. I will discuss this with 
you later. I cannot take the time of the jury to do it 
now. This controversy will have to be resolved one way 
or the other, either this brings out what is shown or not, 
but I don’t want to take the time of the jury to resolve it 
now. 

MR. BRESS: I don’t see any basis for controversy. 

THE COURT: Well, maybe you are right. 

MR. BERNSTEIN: May the witness be excused? 
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THE COURT: Where is Mr. Campbell! You are 
excused. 

(Counsel having returned to the trial table:) 

THE COURT: I will have the reporter write that up 
and submit it to you so that there will be no difficulty 
as to what was said by the witness. 

MR. BRESS: May I proceed, Your Honor! 

THE COURT: Yes. 

MR. BRESS: By stipulation signed by Your Honor, 
dated January 9, 1953, it was stipulated as follows: 

“That the letter dated 8 November 1949 ad- 
1966 dressed to the Civil Aeronautics Board, attention 
Chief Investigator, Bureau of Safety Investigation, 
and signed ‘Air Industries, Inc., Stanley F. MacMichael, 
President/ introduced in the master of investigation of 
air collision between an aircraft of United States regis¬ 
try, so and so, and a P-38 aircraft as bearing identifica¬ 
tion so and so, which occurred near Washington National 
Airport, November 1, 1949, or photostats of said letter 
shall be admissible in evidence ait the trial herein with 
the same force and effect as if Stanley F. Mac^Michael 
had personally appeared and testified to the same effect, 
subject to objections on grounds of relevancy or material¬ 
ity.’ J 

I would like at this time, then, to read that document, 
the letter of 8 November 1949, and Your Honor will tell 
the jury what the force of this is and that it is covered 
by the stipulation! 

THE COURT: I think the jury understands, but so 
that there are no misgivings in your mind, it is simply 
this: That counsel for both sides have agreed that this 
letter, which counsel for the plaintiffs is about to read to 
you, w T ould be the testimony of Mr. MacMichael if he 
personally appeared before on the stand. In other words, 
it is a means we have of shortening the proceedings, if 
they can be shortened. You understand that very well. 
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So you will take this evidence in so far as it is 

1967 pertinent and relevant to the issues involved here 
just in the same fashion as you would take it from 

the lips of the witness if he were on the stand. All 
right 

MR. GALIHER: May I suggest that you also tell 
them that this is with respect to the radio in Captain 
Bridoux’ plane? 

MR. BRESS: That is plain in the report. 

MR. GALIHER: I thought they might know that be¬ 
fore you started reading it. 

THE COURT: Is that correct, that it relates to the 
situation with respect to the radio in Captain Bridoux’ 
plane, the P-38? 

MR. BRESS: That is correct. This man MaqMichael 
made an inspection of that radio after the crash. 

THE COURT: All right. 

MR. BRESS: This is the letter. It is addressed to 
the Civil Aeronautics Board, Washington, D. C. The 
letter is dated 8 November 1949. 

“Attention: Chief Investigator, Bureau of Safety In¬ 
vestigation. 

“Gentlemen: 

“At your request we have made an inspection * of an 
SCR-522 YHF transmitter-receiver with the serial num¬ 
bers of 38087, transmitter, and 29487, receiver. 

1968 “We have found the following: The transmitter- 
receiver unit that we inspected met with a tremen¬ 
dous impact. The various component parts in this set are 
slightly bent. The outside case is damaged by a large 
dent on the bottom. The coaxial cable plug was torn 
loose from the set. All wires have the appearance of 
being torn by force from their connections. The set has 
the appearance of being submerged in water for some 
time. 

“Upon inspection of this set we found that it was 
set on channel ‘B’ which is 126.18 megacycles. This set, 
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in all appearances, was tuned properly. To further con¬ 
firm and insure our observation that the transmitter and 
receiver were set on channel ‘B’ and due to the impact 
that they had received, it remained unchanged, is that the 
set is a rachet geared mechanically by a rachet-type motor 
to change frequencies. It is almost impossible to change 
frequencies forceably without stripping gears and the 
gears are in perfect condition. 

“With reference to the BC-602 control box that we 
inspected, this control box operates the SCR-522 for turn¬ 
ing off and on and selecting the desired channel for trans¬ 
mitting and receiving. This control box, when turned 
over to us for inspection, was in the off position. How¬ 
ever, this type control box is of such a design that it 
has push-button, spring-loaded switches that re- 
1969 quire only a slight jar to release the switches. How¬ 
ever, if the control box is jarred and the selector 
switch to a specific channel becomes disengaged, the 
transmitter will not change frequencies. 

“Very truly yours, 

“Air Industries, Inc., 

“Signed, Stanley F. MacMichael, President.) 

I would like to have this marked as Plaintiffs’ Exhibit 
No. 20. 

(The letter of November 8, 1949 from Air Industries, 
Inc., to Civil Aeronautics Board, Washington, D. C., was 
received in evidence and marked as Plaintiff’s Exhibit 
No. 20.) 

There is a second paragraph of the stipulation, Your 
Honor. I didn’t know when I called your attention to 
paragraph 1, I didn’t know at that moment that para¬ 
graph 2 related to the same thing. 

Paragraph 2 is: 

“That the VHF transmitter-receiver referred to in the 
aforesaid letter of November 8, 1949, had been installed 
in the P-38 involved in the air collision here in question 
before said collision, and after said collision was removed 
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from the wreckage of said P-38 for inspection by said 
witness, Stanley F. MacMichael.” 

Now, at this time I would like to call upon the Govern¬ 
ment to produce the flight strips. 

1970 There are certain exhibits that we have requested 
to be made available to us that are not here at the 

moment, so we will have to pass to something else. 

MR. GALIHER: Do you want copies? Will these help 
you? 

MR. BRESS: I would like to at this time offer in evi¬ 
dence, if the Court please, the deposition of Captain Pete 
H. Young, United States Air Force. This deposition 
was taken on January 6, 1953, just before his departure 
for Germany. 

THE COURT: That has been agreed to, I assume. 

MR. BRESS: Yes. 

THE COURT: Members of the jury, you will again 
remember that the deposition of a person is taken when 
that person would at the time of trial be outside the 
jurisdiction. 

At the time the deposition was taken, this particular 
deposition being taken on January 6, 1953, by the plain¬ 
tiffs, both of the defendants—all three of the defendants 
were represented by counsel, and the witness cross-exam¬ 
ined, and as I have indicated, one of the great value of 
a deposition is the right to cross-examine by which the 
validity of the testimony of the person being interrogated 
is tested. 

Therefore again we read what has been said by him 
for your information, and for your recollection, the testi¬ 
mony of this witness is permitted to be introduced in the 
same fashion as if he were personally present and took 
the stand and you heard his testimony from his own lips. 
All right. 

1971 MR. BRESS: Do you have a copy of the depo¬ 
sition before you, Your Honor? You have that in 

front of you? 
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THE COURT: Well, I think it would be much better— 
that is not too long and yet not too short—I think it 
would be better to follow the regular practice that we 
have been since the beginning of the trial and have some 
one of counsel assume the role and the name of Captain 
Young for the moment. 

MR. BRESS: In view of the fact we don’t have an 
extra copy, suppose I sit with Mr. Galiher or Mr. O’Dono- 
ghue and read their copy, and let Mr. Bernstein take the 
stand. 

MR. GALIHER: We have an extra copy. 

MR. BRESS: Fine. Sheldon, will you take the stand? 

(Thereupon the deposition of Captain Pete H. Young 
was read to the Court and jury, Mr. Bress reading the 
questions and Mr. Bernstein reading the answers as fol¬ 
lows:) 

“Question: Would you please state your full name? 

“Answer: Pete H. Young. 

“Question: Your rank? 

“Answer: Captain. 

“Question: Your designation? 

“Answer: U. S. Air Force. 

“Question: Where are you attached now, Captain? 

“Answer: To the 7167th Special Air Mission 
1972 Squadron, Wiesbaden, Germany. 

“Question: And your serial number? 

“Answer: A.O. 756785. 

“Question: Could you tell us how long you have been 
in the Army? 

“Answer: Eleven years. 

“Question: Have you been in the Air Force that 
length of time? 

“Answer: That is correct. 

“Question: Will you give us your training? 

“Answer: Of course, the Air Force Military Flying 
School. 

“Question: Where is that? 
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“Answer: California and Arizona, 1942 and ’43. 

“Question: From there where did you go? 

“Answer: I was instructor for about two and a half 
years and have been in special air missions for seven 
years. I have about 10,000 hours air flying time. 

“Question: In what type of planes? 

“Answer: Transports, fighters and bombers. 

“Question: Do you remember where you were at¬ 
tached on November 1, 1949? 

“Answer: Special Air Missions, Bolling Field. 

“Question: Did you have an occasion to fly on that 
day? 

1973 “Answer: Right. I flew from Bolling to Wash- 
ton National Airport. 

“Question: Did you fly as pilot? 

“Answer: No. Well, I was listed as pilot but I was 
flying in the right seat at the time. 

“Question: Who was the pilot of that plane? 

“Answer: Francis J. Rohan. 

“Question: Where is he now? 

“Answer: Philippines. 

“Question: With the Air Forces? 

“Answer: That is right. 

“Question: What type of plane were you flying that 
day? 

“Answer: It was an Air Force C-117, the same as 
the civilian DC-3. 

“Question: Do you remember the number of that 
plane? 

“Answer: 2557. 

“Question: The number of the plane that you were 
flying was an S.A.M. plane? 

“Answer: That is correct. 

“Question: It would be designated as what? 

“Answer: S.A.M. 2557. 

“Question: After leaving Bolling Field, do you re- 
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member which runway you landed on at National! 

1974 “Answer: Yes, we landed on Runway 3 to the 
northeast. 

“Question: Did you have an occasion to see any 
planes at the south end of the field! 

“Answer: In the air or on the ground! 

“Question: On the ground. 

“Answer: Yes. We saw a P-38 type aircraft setting 
on the run-up position adjacent to Runway 3. 

“Question: You are now referring to Nation Airport! 
“Answer: That is correct, Washington National Air¬ 
port. 

“Question: Where were you when you first observed 
this P-38! 

“Answer: On final approach for landing. 

“Question: Could you describe your landing at Na¬ 
tional Airport! 

“Answer: Well, as I said earlier, I wasn’t flying the 
airplane. 

“Question: You can answer. 

“Answer: Lieutenant Rohan was flying the airplane 
and he emphasized the point of seeing the -38 because 
he thought it was a friend of his.” 

MR. O’DONOGHUE: There was an objection. We are 
supposed to make the objection now. 

1975 THE COURT: Well, let us do it this way: If 
I think the objection is of moment, I will sustain 

it, but I don’t think this objection is of moment. So 
you will go on. 

MR. GALIHER: I withdraw my objection. 

MR. BRESS: A very timely thought. 

Mr. Bernstein, will you continue! 

THE COURT: The record will indicate Mr. Galiher 
objected and has withdrawn his objection. 

MR. BRESS: Mr. Bernstein, go ahead. 

MR. BERNSTEIN: Mr. Bernstein or Captain Young! 
MR. BRESS: Captain Young, go ahead. 
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“Answer: Lieutenant Rohan thought it was a friend 
of his. Bill Lear, who had flown the plane an the air race. 
So we paid particular notice of the airplane and just, oh, 
I would estimate we were 75 or 100 feet above the ground 
on final approach, when it looked like the P-38 was go¬ 
ing to take the active runway that we were landing on. 
However, we noticed that we were down to such an alti¬ 
tude that we could see the pilot in the cockpit and saw 
that he turned around and seen us and immediately al¬ 
tered—well, he stopped the airplane and we continued our 
approach and landed on Runway 3 at Washington Na¬ 
tional. 

“Question: Do you remember which taxi strip you left 
Runway 3? 

1976 “Answer: I am not positive. 

“Question: Do you know how many taxi strips 
there were off of Runway 3? 

“Answer: Two taxi strips and a runway, which is 
Runway 36, that will take you over to the terminal. 

“Question: And did you have an occasion to see the 
P-38 again? 

“Answer: Yes. While we were taxi-ing to the termi¬ 
nal, we saw the P-38 in the vicinity of Haines Point in 
the 14th Street Bridge in a climbing attitude to the 
northwest. 

“Question: Could you tell us how much time elapsed 
from the time you landed until the time you saw this 
P-38 airborne? 

“Answer: I would say not more than two minutes 
anyhow. 

“Question: From the time you landed at National 
Airport until the time you saw the P-38 airborne, did you 
observe any other planes landing at National Airport? 

“Answer: No. 

“Question: Where did your plane go when it landed 
at National Airport?” 

THE COURT: Go on. 
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“Answer: Went to the MATS terminal, which is lo¬ 
cated approximately in the center of the airport 

1977 on the west side. 

“Question: Did there come a time when you 
were aware that there had been an accident? 

“Answer: Yes. Just as I went in the door of MATS 
terminal, the crew of the airplane was still standing by 
the airplane, and they called my attention to the fact 
that they thought there had been a crash. There was a 
big puff of black smoke that had just gone up southwest 
of the tower. 

“Mr. Galiher: When you say the crew, you mean the 
crew in your plane? 

“The Witness: That is correct, which was Sergeant 
Ward and Sergeant Roberts. 

“Mr. Burke: Do you know their full names? 

“The Witness: I know Sergeant Ward’s. It is Edwin. 
“Mr. Burke: Do you know where he is located now? 
“The Witness: He is in Wiesbaden, Germany. 

“Mr. Burke: Still with the same squad? 

“The Witness: No, USASE headquarters, U. S. Air 
Force in Europe. Sergeant Roberts—maybe Colonel Dav¬ 
enport knows his initials—Master Sergeant Roberts. 

“Mr. Burke: Would you know his location?” 

MR. BRESS: I am sure the jury cannot hear what 
Mr. O’Donoghue said in that direction. 

1978 THE COURT: I think this is a good time for 
the recess. Step down. 

(Thereupon a short recess was had.) 

MR. BRESS: For the record, Your Honor, there 

1979 was no formal admission of the MacMichael radio 
report, Plaintiff’s Exhibit 20, which was read to 

the jury. May that be entered in the record as in evi¬ 
dence? 

THE COURT: Very well. 

(The Air Industries, Inc. report dated November 8, 
1949, noted on page 1969 hereof as being marked and re- 
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ceived in evidence as Plaintiff’s Exhibit No. 20, upon 
being read before the jury, is here formally admitted.) 

MR. BRESS: We will continue, Your Honor, begin¬ 
ning at the top of page 8. 

THE COURT: All right. 

(The reading of the deposition of PETE H. YOUNG 
was resumed and proceeded as follows:) 

“Q Could you describe the P-38 that you saw? A 
Well, it was a normal standard P-38, with the exception 
it had these very large external ferry tanks which were 
located between the fuselage and the nacelle. 

“Q You mean the engine nacelle? A Other than 
that, it was just a standard P-38, to my own external 
appearance. 

“Q To your knowledge what, if any, effect would the 
ferry tanks have on the visibility of a pilot flying a 
P-38?” 

1980 THE COURT: You may answer. (The reading 
resumed:) 

“A Well, I have never flown a P-38 with the tanks on 
it, so it would just be an opinion.” 

THE COURT: All right. The balance of the answer 
is excluded. If it is his opinion, we don’t want it. 

(The reading resumed:) 

“Q Did you observe any landing or simulated landings 
during the time you were on the field at National Air¬ 
port?” 

THE COURT: He may answer. The reason why I 
hesitate, there were two objections, and I had to run 
down and find out whether the objections were valid, and 
I concluded they were not. 

MR. GALIHER: Your Honor, I think the record 
shows I withdrew my objection to that one, too. 

THE COURT: Yes. 

(The reading resumed:) 

“Q Captain, you say you have had 10,000 flying hours, 
approximately? A That is correct. 
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“Q Have you flown DC-4s? A I have. 

“Q How much, approximately? A A little over 600 
hours. 

“Q Were those DC-4s Air Force planes? A 

1981 That is correct, but they are fixed up as an airline 
version in this transport work. I mean, they are 

just the same as the airlines. 

“Q Is the cockpit similar to the standard DC-4s? A 
Correct. 

“Q The alignment of windows and seats and so on? 
A Correct. 

“Q Could you describe the visibility from the co-pilot’s 
seat in a DC-4, both in terms of that plane and compared 
to other transport planes, design?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“Q Describe it in that plane first. A Well, my own 
personal opinion is that it has very good visibility from 
both the pilot and the co-pilot seat. 

“Q When you say very good, let me be more specific. 
Sitting in the co-pilot’s seat of a DC-4, how many degrees 
of vision, starting from straight ahead, dead ahead, has 
the co-pilot? The co-pilot sits on the right-hand side of 
the DC-4; is that correct? A That is correct. 

“Q Starting from dead ahead of the co-pilot, how 
many degrees of vision has he got to the right from 
dead ahead? A I would say 125 to 130 degrees. 

1982 “Q When you say 125 to 130, how many de¬ 
grees would that include aft of the beam? A 35 

to 40. 

“Q Bv aft of the beam, do you mean what I mean, a 
straight line drawn through the body perpendicular 
through the cockpit back of that? A That is correct. 

“Q So you would have about 35 degrees back of that 
line perpendicular to the cockpit at that point? A That 
is correct. 

“Q Approximately how many degrees of vision has 
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the man in the co-pilot’s seat up from horizontal, that is, 
horizontal in terms of the plane itself, relative to the 
plane? A Well, that would depend upon his position 
in the seat. I mean, if he was in the habit or happened 
to be sitting on the right side, of course, he would have 
more vision than if he were sitting straight in the seat 
or if he was manipulating any of the cockpit controls. 

“Q In other words, if he was sitting straight, it is a 
little more limited? A That is correct. 

“Q Sitting straight, how many degrees up from 

1983 the horizontal has he? A Well, I would have to 
think that over. 

“Q Your best approximation? A 25 or 30 degrees, 
I would say. 

“Q Can that vision be enlarged from the horizontal 
by any slight movement of the so-pilot’s body?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“A That is correct. 

“Q Did you say can? A Yes. 

“Q To what extent, will you describe that? A 75 or 
80 degrees by leaning over, placing his head against the 
window. 

“Q You mean 75 or 80 degrees up from the horizon¬ 
tal? A That is correct. 

“Q In terms of a center position, talking it from a 
more limited standpoint, if he were straight in his seat, 
how many degrees down can he see? A Well, sir, those 
are pretty hard questions to answer. 

“Q What is your best approximation?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“Q If you are unable, Captain, so state; if you can 
approximate, so state. A Well, I would rather 

1984 not answer. It would be pretty hard to say. 

“Q With any slight movement in the seat, could 
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you approximate how far down from # the horizontal he 
can see? 

“In an effort to see below the horizontal, how far down 
could the co-pilot see? A 90 degrees. 

“Q That is horizontal in terms of reference to the 
plane itself? A That is correct. It would be vertical. 

“Q Captain, when a DC-4 is in a turning attitude, 
making a conventional turn, how many degrees per second 
does the plane normally turn in a conventional turn?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“A Three degrees per second. 

“Q Three degrees per second? A That is correct. 

“Q In a normal turning attitude, what amount of bank 
would there normally be in a DC-4?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“A That depends on your air speed. If you are talk¬ 
ing about in a traffic pattern— 

“Q Assume it is in a traffic pattern, coming in, say, 
from a down wind to base to final. A It would be 
198-5 approximately 15 to 20 degrees bank. 

“Q 15 to 20 degrees bank? A That is correct. 

“Q I am assuming a normal turn. A That is cor¬ 
rect. 

“Q It would be 15 to 20? A That is correct. 

“Q Those would be more or less minimums and maxi- 
mums? A That is correct. Again, it would depend on 
your amount of turn that was required, but that would 
be the standard bank. 

“Q When you say standard bank, in other words, if 
the plane was turning to the left, coming in down wind 
to base to final on a left-hand pattern, that bank you 
spoke of 15 to 20 degrees, the left wing would be lower 
than the right wing and the bank would be so indicated; 
in other words, with the left wing down and the right 
wing up?” 
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THE COURT: Then go down to the next question. 

1 “Q I am talking on the traffic pattern, left turn. A 
That is correct. 

“Q Captain, on a normal landing pattern, taking a 
DC-4 from down wind to base to final, and assum- 

1986 ing the wind is somewhere between 15 and 25 miles 
per hour, what would be the normal speed of the 

DC-4 at the point where it was turning from down wind 
to base? 

“Limit the minimums and maximums. 

“A It would depend upon the pilot’s individual tech¬ 
nique as to what speed he would use. 

“Q The minimums and maximums could you state? 
A There would be very definitely a minimum, but that 
would depend upon the weight of the aircraft. 

“Q Let’s assume a DC-4 full load with passengers and 
normal complement. A Turning from base to final? 

“Q Turning from down wind to base, what would be 
the minimums and maximums in its speed?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“A I would say the minimum would be roughly 140 
miles per hour. 

“Q And the maximum? A No, there wouldn’t be any 
maximum except to the limit of the aircraft. It wouldn’t 
be over 200 miles an hour. 

“Q How about if on base? A It would be the same 
speed, 130, 140 miles an hour, depending upon the pattern, 
depending if he was close to the field, it would be 

1987 a lower air speed and the farther from the field; 
well, his speed could be higher. 

“Q Let’s assume the plane was on base leg, with a 
mile to a half mile, within the last mile to the final and 
that the final would not be a run of more than, sav, 
three-quarters to a mile.” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 
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“A About 130 miles an hour. 

“Q At that point it was on base. A Yes. 

“Q When it turned on final, assuming the final was 
somewhere in the neighborhod of three-quarters to a 
mile from the end of the runway, what would be its speed 
at that point?” 

THE COURT: You may answer. (The reading re¬ 
sumed:) 

“A Again let me clarify a little bit. That would be 
entirely up to the pilot. 

“Q I am talking about a normal situation, as you 
understand the DO-4s. A All pilots aren’t normal. That 
is the reason a lot of them are pilots. 

“Q Captain, could you tell me how many seconds for 
a P-38 to become airborne during take-off?” 

THE COURT: You may answer. (The reading con¬ 
tinued:) 

“A I would say approximately 25 seconds. 

1988 “Q After your touch down at Washington Na¬ 
tional Airport on November 1, 1949, was there any 
land traffic, to the best of your knowledge, before you saw 
the P-38 airborne?” 

THE COURT: You may answer. (The reading con¬ 
tinued :) 

“A Well, the position of the aircraft when we were 
taxiing it would have made it almost impossible for us 
to see any traffic behind us, since the landing runway 
was in back of us and the instrument landing runway at 
Washington National Airport was behind us, so it would 
be almost impossible for us to see any traffic at all in 
the airport while we were taxiing to the MATS Termi¬ 
nal.” 

MR. BRESS (reading). “No further questions.’’ 

THE COURT: Now, Members of the Jury, Mr. War¬ 
ner, as counsel for the defendant Bridoux, cross-examines 
the witness. 

(The questions now being read by Mr. Warner:) 
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“Q Captain, have you flown a standard P-38? A 
Yes. 

“Q Approximately how many hours? A Four hours. 
“Q Approximately four hours? A Correct. 

“Q Could you describe for us the visibility 

1989 from the cockpit of the P-38 that you have flown, 
starting first your visibility from a point in the 

center to the left? A Well, I wrould rather not commit 
myself because it has been approximately 8 -*/> years 
since I have flown one. The only thing that I could say 
would be a general statement in that—” 

THE COURT: Well, he didn’t say anything further. 
Yes, he did. That is excluded. 

MR. WARNER: The general statement is excluded? 
THE COURT: Predicated upon what was said before. 
The question was: 

“Could you describe for us the visibility from the cock¬ 
pit of the P-38 that you have flown, starting first vour 
visibility from a point in the center to the left? 

“Answer: Well, I would rather not commit myself 
because it has been approximately 8years since I have 
flown one. The only thing that I could say •would be a 
general statement, in that” 

—and that was objected to. I exclude it because there 
is no indication that a P-38 flown eight and a half years 
previously by this witness comports in any way specific¬ 
ally with the P-38 flown by the defendant Bridoux on 
that date, or with a P-38 flowm by anybody else. 

MR. WARNER: Except that thev are standard 

1990 P-38s. 

THE COURT: Well, that is the question. There 
may be differences in the cockpit. There may be differ¬ 
ences in -the nacelle. There may be many differences of 
a character that might possibly lead him to give a dif¬ 
ferent answer. So he can’t answrer the question specifically 
and wants to make a general statement. And that is 
excluded. 
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(The reading was resumed:) 

“Q How about the visibility from a point from the 
horizontal down?” 

THE COURT: The same objection is sustained. 

MR. WARNER (reading): “I have no further ques¬ 
tions.” 

MR. BRESS (reading): “Captain Young, under the 
rules, you have a right, if you choose to exercise it, of 
reading this deposition after it is transcribed and before 
it is signed. If I were your lawyer, which I am not, I 
would recommend you waive it. I think probably all 
these gentlemen join in that.” 

MR. GALIHER (reading): “It is perfectly satisfac¬ 
tory.’’ 

MR. O’DONOGHUE (reading): “It is perfectly satis¬ 
factory.” 

MR. BERNSTEIN (reading for witness): “Yes, I will 
waive signature.” 

THE COURT: For this time, the first time in a long 
time, we have everything satisfactory. 

(The reading of deposition of PETE H. YOUNG, con¬ 
cluded.) 

1991 MR. BRESS: My next evidence concerns only 
the defendant United States. 

THE COURT: Is it an exhibit? 

MR. BRESS: In view of the fact that the jury is 
not concerned with the defendant United States, these are 
the records, Your Honor, we have obtained from the 
Government showing the fiscal operation of National Air¬ 
port, showing how much they spent for the various activi¬ 
ties, how much money they get from landing fees. 

MR. O’DONOGHUE: It doesn’t show how much they 
spent for anything. 

MR. BRESS: It shows the fiscal operation, the net 
profit that the Government earns from the operation of 
the airport. It shows in certain years that they operated 
at a loss. 
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THE COURT: May I interrupt you? You are offer¬ 
ing the exhibit for the purpose of showing actually, if 
not legally, that the Government is engaged in a private 
enterprise— 

MR. BRESS: Yes. 

THE COURT: —for profit. 

MR. BRESS: Yes, sir. 

THE COURT: So therefore that would presumably 
take it out of the category suggested by Mr. O’Donoghue 
and Mr. Burke with reference to its activities in the 
operation of the airport and bring it within the 
1992 terminology and the terms of the Federal Tort 
Claims Act. 

MR. BRESS: Yes, the proprieatry function, as cov¬ 
ered more fully in our brief. 

This is our data we collected, and I submitted this 
to Government counsel approximately ten days or more 
ago for them to review, or to see if they had anything 
else to supplement it, or to see if they would agree to 
it. Today when I request it, they hand it back to me, 
apparently the same, and say they have nothing else to 
add to it and say they don’t agree. That is my position. 

THE COURT: I will take back what I said about 
everything being perfectly satisfactory. 

MR. O’DONOGHUE: It doesn’t show anything about 
expenditures. It conflicts on how much loss there was in 
various years. 

THE COURT: Does it purport to indicate the Govern¬ 
ment was taking money in at the airport for services 
rendered? 

MR. O’DONOGHUE: Yes, it shows that. 

THE COURT: And it is offered, apart from the 
figures involved, merely for the purpose of showing that 
the Government is entaged in an enterprise that would 
be akin to an enterprise engaged in by a private person 
or corporation. Is that the purpose for which the exhibit 
is offered? 


839 A 


MR. BRESS: Yes, Your Honor. 

1993 MR. OT)ONOGHUE: My further objection to 
that, Your Honor, is that we have no question 

about the activities of the airport. But we don’t think 
that is involved here. It is a question of the operation 
of the tower and the instructions and so forth to air¬ 
craft, and has nothing to do with operation of the airport 

THE COURT: Let me interrupt. As I understood, 
this doesn’t concern you members of the jury at all, but 
it only concerns me. So it is perfectly all right to talk 
about this matter in front of the jury, is it? 

MR. O’DONOGHUE: I have no objection. 

MR. BRESS: We have no objection to the jury’s 
hearing it. 

MR. GALIHER: I have no objection. 

MR. BRESS: It may be a matter of general interest. 

THE COURT: As I understand it, you take the posi¬ 
tion under the Federal Tort Claims Act that an individ¬ 
ual has the right over and against the Government only 
under circumstances in which the Government is engaged 
in an activity which a private person or corporation 
could engage in. 

MR. O’DONOGHUE: Yes, sir. 

THE COURT: That being so, I understand that this 
exhibit is being offered for the purpose of showing that 
the Government is engaged in such an enterprise. 

MR. BRESS: Yes, sir. 

1994 THE COURT: Now with reference to the fig¬ 
ures, whether they refer to money taken in or 

money paid out, whether there is a loss or whether there 
is a gain, I am not concerned. But if you are offering it 
merely for that purpose, to show that the Government of 
the United States is not acting in its sovereign capacity, 
as counsel for the Government contends, in the operation 
of Washington Airport, but is engaged in a business en¬ 
terprise, I will accept it, limited to that purpose. 
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MR. BRESS: Yes. As far as the categories of in¬ 
come, the records show that they get rental from the con¬ 
cessions, from landing fees. I said to Y^our Honor a 
few minutes ago that they get rental from landing fees, 
and he says no—and it is right on this exhibit. 

MR. O’DONOGHUE: I didn’t say anything of the 
kind. 

THE COURT: Let ns descend from the general to 
the particular. If it is merely being offered to show the 
Government is engaged in a private enterprise and thus 
taking it without the exemption of its functioning in its 
sovereign capacity, then I will accept the exhibit. I don’t 
care anything about the figures, if the exhibit purports 
to indicate in a general way the Government is not acting 
in its sovereign capacity but is engaged in an enterprise 
of a private character. 

MR. BRESS: Would you look at the report for 
1995 every month during the fiscal year? 

THE COURT: I don’t want to look at any re¬ 
ports at all, for any month or day. I merely want to get 
an admission—I understand your purpose in offering it— 
I want to get an admission from Government counsel 
that, if that is the purpose, I assume you have no objec¬ 
tion. 

MR. O’DONOGHUE: My objection is we don’t be¬ 
lieve the operation of the airport itself has any bearing 
on this case. The tower personnel are not employees 
of the airport. They have no connection with the air¬ 
port. They have a place provided for them in the air¬ 
port to carry on their control of interstate commerce. 

THE COURT: Yes. In other words, you contend that 
the Government in the operation of the airport is func¬ 
tioning in its sovereign capacity, under the Constitution, 
through the executive branch concerned with dealing with 
the maintenance of certain standards in the operation of 
aircraft in interstate commerce. Isn’t that right? 

MR. O’DONOGHUE: No, Your Honor, it isn’t right, 
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because I say that we don’t make that point about the 
airport. We make the point that these people are not 
connected with the airport itself. They are CAA em¬ 
ployees, part of the great screen or network around the 
country, controlling and giving instructions and sugges¬ 
tions to air traffic. And whether the airport itself 

1996 is operated at a profit is quite another matter. 

THE COURT: Well, I will take it for what¬ 
ever light it may throw on the basic problem involved. 

MR. O’DONOGHUE: I will withdraw any objection, 
if it is understood the distinction I make. 

THE COURT: I understand. 

MR. O’DONOGHUE: Very well. 

MR. BRESS: I understand, but do not appreciate it. 

THE COURT: If you understand, that is the thing. 
Whether or not there is any appreciation involved in it, 
I will have to resolve that, because you are offering it 
to show the position you advocate and have taken. 

MR. BRESS: Yes, Your Honor. I am offering it 
solely to show they could not have income from an air¬ 
port if they did not have a tower to run it. 

MR. BURKE: That is not correct at all, Your Honor. 

THE COURT: I will take it and I will resolve that 
matter myself. 

MR. BRESS: For the record, Your Honor, I am 
handing you a detailed monthly report for the 1948 fiscal 
vear; also a statement of income for the fiscal vear 1949; 
and for the year 1947. 

THE COURT: In other words, Mr. O’Donoghue, by 
way of recapitulation, you take the position that the 
tower employees as such are there controlling 

1997 traffic and directing traffic at the airport, are func¬ 
tioning as employees of the United States in its 

sovereign capacity, and that this business of whether or 
not there are concessions at the airport, or whether fees 
are charged, or anything of that character involving 
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money and its exchange one way or another, is of no 
moment with reference to the question involved? 

MR. O’DONOGHUE: Precisely. 

MR. BRESS: In the order, going from bottom to top, 
I am handing to Your Honor the reports furnished to us 
by the director of the airport, representing the fiscal 
operation from 1942 through 1952, a period of ten years. 
And as one batch, if I could staple them together, I would 
like to offer this as Plaintiff’s Exhibit 21. 

MR. O’DONOGHUE: Here is a stapler. 

(The reports were stapled together and handed up.) 
MR. BRESS: When I said a few minutes ago, Your 
Honor, that I understood Mr. O’Donoghue’s position but 
I did not appreciate it, all I meant was— 

THE COURT: Yes, I understand. 

MR. BRESS: —was that as stated in our brief, that 
whether it is a sovereign or a proprietary function is still 
of no consequence from our point of view. But this tends 
to show it was a proprietary function. 

MR. O’DONOGHUE: I object to the arguing at this 
time. I have withdrawn any objection to the in- 
1998 troduction of those exhibits. They are in. Let us 
stop. 

MR. BRESS: I will stop. 

(The Washington National Airport fiscal operation re¬ 
ports, 1942-1952, were marked and received in evidence as 

Plaintiff’s Exhibit No. 21.) 

• • * • 

2006 Washington, D. C. 

Monday, February 9, 1953 
The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. McGUIRE and the jury. 

Appearances: 

For plaintiff 
Mr. DAVID G. BRESS 
Mr. SHELDON E. BERNSTEIN 
For defendant Eastern Air Lines, Inc.: 
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Mr. RICHARD W. GALIHER 
Mr. JOHN AHERNE 
Mr. ROBERT EWALD 
For defendant United States of America: 

Mr. ROSS O’PONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER III 
• * • • 

2008 Proceedings 

(The jury not being in the courtroom:) 

THE COURT: Now, Mr. Aherne, I understand that 
the defendant Eastern Air Lines would like to have 
further argument with respect to the admission of the 
so-called regulation, and I am prepared to hear that now. 

MR. AHERNE: Thank you. Your Honor has, I be¬ 
lieve, the Federal Registers to which we may be making 
reference. I think they are my office copies. I was care¬ 
ful to put the library stamp of my office on there; but 
that had no significance, being put on before the bailment 
to Your Honor. 

THE COURT: I didn’t look too closely. I thought 
they were from the Library of Congress. 

MR. AHERNE: May it please the Court, it seems to 
me that this is a very critical aspect of this lawsuit. I 
may not read the testimony aright, but it seems to me 
that this point, namely, whether the defendant Eastern 
Air Lines violated a federal regulation and therefore 
whether in consequence thereof the argument or rule of 
per se negligence can be applied, is of greatest importance 
to the plaintiff’s, case. 

We are in a strange situation here, and it seems to me 
berst described by this, that we are now engaged in a 
trial within a trial. Your Honor, in passing upon the 
preliminary questions preparatory to a ruling as 
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2009 to the admissibility of a piece of evidence, has to 
exercise the function, at certain times factfinding 

functions, quite apart from the general factfinding func¬ 
tion which the jury has in our constitutional jury trial. 
But we, in that trial within a trial, are at the strange 
juncture of asking Your Honor to rule whether a so-called 
regulation is a regulation, just the same as if Your Honor 
had before you a piece of paper on which was written 
what purported to be an ordinance of the District. And 
this is the anomalous situation which would arise if Your 
Honor had to decide, as a question of fact, preparatory 
to admitting such an ordinance, whether or not it was an 
ordinance. 

We find ourselves in a situation, at least, where the 
existence or non-existence, as a regulation, is attended 
with so much doubt that Your Honor has had to study it, 
and we have all had to argue it and reargue it. And 
that in itself, I respectfully submit, is a very eloquent 
piece of evidence in support of the proposition that this 
is no binding federal regulation. 

Promulgation, as we know philosophically and ethically, 
is a part of the essence of law, because under our system 
of jurisprudence there are no secret, unpublished, un¬ 
promulgated laws that some administrator can take from 
the pocket of his jacket and say “Here is a law which 
has never been promulgated, but it is a law just 

2010 the same.” So what the Federal Administrative 
Procedure Act was designed to do was to eliminate 

and remove exactly the situation in which we find our¬ 
selves, and if this so-called pattern had been published 
in the Federal Register, we would never be engaged in 
the argument in which we are now participating. So ac¬ 
cordingly I say that all the Administrative Procedure Act 
does is codify the basic requirement for the promulgati©* 1 
of a regulation and provide the vehicle in which the regu¬ 
lation must be promulgated, or published, namely, the 
Federal Register. 
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Accordingly the vice which theAdministrative Procedure 
Act was designed and intended to remove exists right in 
this situation. And I want to say this to Your Honor, that 
I want to speak as objectively and as fairly and as can¬ 
didly as I can, because I don’t want to be any part of 
leading Your Honor into error, even if it were to be of 
temporary advantage to the client I represent. It is no 
good for me or for any of us to take a position in a 
situation like this, in which we do not seriously believe. 
Because it isn’t right, in the first place; and, in the second 
place, it isn’t good for my client, either. 

Primarily we have two regulations. I am now going 
to the regulations themselves. We have the air traffic 
rules that we have mentioned in our brief. That is sec¬ 
tion 60, point 18 and point 19. And we have the 
2011 Washington Airport regulation, which is the Ad¬ 
ministrator’s regulation, and that is section 570— 
the particular sections being point three and point 55 
thereof. 

One of these regulations -is general, namely, section 60 
and its subdivisions—the air traffic rules. They are gen¬ 
eral. And subdivision 18 of section 60, referred to in the 
compilation as 60.18, is the one which deals with traffic 
patterns and traffic control. That, as I said a moment 
ago, is of general application. 

If we pass from the general to the specific, or to the 
particular, we find that section 570, of the Civil Aviation 
compilation, is the Administrator’s regulation, which has 
specific application to the Washington National Airport 
And the Administrator’s authority to regulate with re¬ 
spect to the Washington National Airport, as we know, 
comes from the act which gave the Administrator of Civil 
Aeronautics authority to make regulations with respect to 
the “operation” of the airport—the airport being described 
in the act by metes and bounds. 

I think probably it is fair to say that as far as this 
so-called pattern is concerned, the controlling regulation 
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is probably the 570 regulation, the particular regulation 
dealing with the Washington National Airport, because 
in that regulation, pursuant to the authority given the 
Administrator, the Administrator at least purports 

2012 to legislate—purports to legislate—-with respect to 
the landing pattern at the Washington National 

Airport, and he does so in subdivision 55 of section 570. 
And that, I believe, is referred to in the memorandum 
which has been submitted to Your Honor. 

In that section 55 the heading is “Landing and Take¬ 
off Rules.”. And the subsection (c) of section 570.55 
reads that aircraft landing or taking off shall conform 
to the air traffic pattern as published jointly in the Air¬ 
men’s Guide by the Anacostia Naval Air Station, the 
Bolling Air Force Field and the Washington National 
Airport. And as Your Honor knows, we have discussed 
before, I believe, the reference to the Airmen’s Guide, and 
certain certificates have been placed before Your Honor. 

I find it necessary to revert parenthetically to the fact 
that we are engaged in an examination to determine the 
existence or non-existence of a binding federal regula¬ 
tion. And in order to establish that a binding federal 
regulation does exist, counsel for the plaintiff has taken 
the position that there has been an incorporation by 
reference, which is effected or accomplished by section 
570.55(c). 

In other words, the regulation, counsel for the plaintiff 
says, incorporates by reference the publication in the 
Airmen’s Guide. 

Addressing myself for the moment to the in- 

2013 corporation by reference, I beg to state this, that 
there is no provision in the Federal Administra¬ 
tive Procedure Act for the incorporation of anything by 
reference into the Federal Register. If there were, theo¬ 
retically—and I dare say practically—it would be possible 
to say in the Federal Register “We hereby incorporate 
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something that is lying in the righthand, top desk drawer 
of the Secretary of Agriculture.” That, of course, is put¬ 
ting an absurd light on the matter; but it does test the 
efficacy of incorporation by reference in so far as the 
Federal Administrative Procedure Act is concerned. 

Assuming, however, that there could be incorporation 
by reference, and applying the ordinary test of the law 
of incorporation by reference, we find that what is sought 
to be incorporated is a traffic pattern as published jointly 
in the Airmen’s Guide by the Anacostia, Bolling and the 
Washington National Airport. 

The Airmen’s Guide for the day in question has a 
traffic pattern, a drawn pattern, attached to it. The 
drawn pattern is the same one that has been offered in 
evidence, and the drawn pattern is signed “approved, 
B. H. Griffin, 2-7-49.” That is all it says. There is 
nothing on this document which is sought to be incor¬ 
porated by reference to identify it as the document which 
the regulation, my friends say, incorporated by 
2014 reference. In other words, there is nothing to 
identify the publication in the Airmen’s Guide as 
the document which 570.55(c) says it will incorporate. 

THE COURT: Who was B. H. Griffin? 

MR. AHERNE: B. H. Griffin was the director of the 
Washington National Airport. Now, he wasn’t the Ad¬ 
ministrator; he was the director of the airport. He had 
certain delegated powers from the Administrator, and 
his delegated powers are enumerated in the Administra¬ 
tor’s General Order No. 26, dated July 1, 1949, a copy 
of which I have before me; and we have looked in vain 
in that order for any delegation of the power to formu¬ 
late traffic patterns. 

But maybe that isn’t important, the absence of an ex¬ 
press delegation in that order, because when the regula¬ 
tion 570 was published, about October 14, 1949, the Air¬ 
men’s Guide publication of this so-called pattern was al¬ 
ready in existence. And I suppose it can be said that the 
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regulation itself, by reference to a publication in the 
-Airmen’s Guide, probably adopted it, or ratified it, if it 
were without any previous authority. 

But that point, Your Honor, still leaves us floundering 
about the dubious question of identification, because the 
only thing the Federal Register publication could be said 
to incorporate is a pattern as published jointly. 

Now, in truth and in fact there was no pattern 

2015 as published jointly in the Airmen’s Guide—at 
least nothing in the publication to identify it as 

having been published jointly. So that even in the 
ordinary law of incorporation by reference, assuming it 
is possible to make a binding federal regulation by in¬ 
corporation by reference—which in itself involves a denial 
of the Administrative Procedure Act requirements—Your 
Honor may remember I think I said some days ago we 
were investigating here whether as a regulation this 
pattern ever had any being as a regulation, ever came 
into being, because it can come into being only in the 
manner provided by the Administrative Procedure Act. 
And unless it conformed to the requirements of that act, 
it never had any being as a regulation. 

It is interesting, Your Honor, and I think it is proper 
for you to consider, that a month after this accident—a 
month after this accident—another pattern was published 
for this Washington National Airport, and that pattern 
was published in the Airmen’s Guide. I have a copy of 
that pattern here, Your Honor, and reference to it will 
show that it bore the signature of Mr. Griffin— 

MR. BRESS: Any changes in the pattern after this 
occurrence, or any changes in the methods or changes in 
the way they treated the patterns after the day of this 
accident, I don’t think are competent. 

THE COURT: I understood counsel to say that 

2016 a month after the publication of the so-called pat¬ 
tern in question, there was another pattern pub¬ 
lished. Is that right! 
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MR. AHERNE: No, Your Honor. I said a month 
after the accident. 

THE COURT: Oh. 

MR. AHERNE: And I refer to this not as admissible 
evidence to show any other or different pattern, if there 
were another or different pattern. I refer to this to 
show that following this accident another pattern was 
published, effective January 1, 1950, and that pattern 
was published in the Airmen’s Guide, and it was signed 
and approved by Griffin, Director of Washington Na¬ 
tional Airport; by Major so and so, United States Air 
Force Base Operations, Bolling Air Field; and by Lieu¬ 
tenant Commander Patterson, I believe it is. United States 
Navy Operations at Anacostia. So I say that by their 
own practical construction of the regulations, the pattern 
to which I have last referred, namely, the pattern which 
became effective on January 1, 1950, demonstrates that 
these administrative officers placed a practical construc¬ 
tion upon the regulation. They realized the mistake in 
the publication of the pattern which is here in question, 
and they published a pattern signed by all three fields; 
and they published it jointly. 

Your Honor has only to look at that, the publication 
immediately following the accident, and compare 
2017 it with the publication with which we are sought to 
be bound here, and you will see that they adopted 
a totally different publication method, which I submit it 
is proper for Your Honor to look at, to test the efficacy of 
what was done when Mr. Griffin published this pattern in 
the Airmen’s Guide in March, I believe it was, and signed 
it himself, without the concurrence of Anacostia or Bol¬ 
ling. 

So that, of course, is all a part of the incorporation- 
by-reference point, to which I am still addressing myself. 
And this, I think, demonstrates, by the most graphic 
form of evidence, that what Mr. Griffin did on February 
2d, 1949 was the wrong thing to do. And the next time 
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they published a pattern, immediately after this accident, 
they did the right thing, the very thing we now contend 
they should have done in February, 1949, to make this 
pattern conform to the regulations with respect to joint 
publication. 

Going back for a moment, as Your Honor will recall, 
at the outset I said I thought the particular should pre¬ 
vail over the general, namely, the Washington National 
Airport regulation should be the prevailing one, rather 
than the general air traffic rules, because in the Wash¬ 
ington National Airport regulation, the 570 regulation, 
the Administrator purports expressly to act and to legis¬ 
late with respect to a pattern. 

Now I am going back to the general regulation, 
2018 the section 60 regulation, which Mr. Bress has re¬ 
ferred to, and that is the regulation which says: 

“The Administrator may, when necessary in the inter¬ 
ests of safety', prescribe traffic patterns for an airport 
which shall supersede any other traffic pattern previously 
prescribed.” 

In respect of that I point out to Your Honor the publi¬ 
cation in the Federal Register of LaGuardia, Idlewild 
and Newark traffic patterns by the Administrator prior to 
this time. Mr. Bress says they were published because 
the Administrator was acting under his appellate author¬ 
ity. I am not sure that I exactly understand what that 
means; but I assume that he means that the Adminis¬ 
trator didn’t like the pattern published by LaGuardia, 
Idlewild and Newark and therefore he published one of 
his own. 

But in that same section, the language of the section, 
or the subsection immediately above the one which pro¬ 
vides that the Administrator may prescribe patterns, the 
language of the subsection immediately above that says 
—and we have to assume, we are on the Civil Aeronautics 
Board here, that the Board knows the meaning of langu¬ 
age. 
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I don’t want to be captious about what I am going to 
say now, and I don’t like to be unduly narrow in any 
construction. I don’t like to be hyper-technical. But the 
section immediately above the one giving the Ad- 

2019 ministrator authority to prescribe patterns says: 

“Aircraft operating from an airport shall con¬ 
form to the traffic patterns prescribed for that airport.” 

I submit that the CAB is to be charged with the knowl¬ 
edge of the meaning of ordinary words. And when they 
say, in section 60.18 (c) that aircraft operating from an 
airport shall conform, they were dealing with takeoffs, or 
takeoffs plus the operation of a plane based at that air¬ 
port. 

If the CAB intended to legislate with respect to air¬ 
planes landing and taking off, they should have said 
so, because that is exactly what they did in the Washing¬ 
ton National Airport regulation, the Washington National 
Airport regulation which we have already considered. 
The heading of that is “Landing and Takeoff Rules.” 

So when the Administrator wants to regulate landings 
and takeoffs, he uses the phrase “landings and takeoffs.” 
But when he wants to regulate aircraft operating from 
an airport, he uses the phrase “aircraft operating from 
an airport.” I respectfully submit that the difference be¬ 
tween operating from an airport and landings and take¬ 
offs is a fundamental one. 

At least from everything we have said here it seems 
to me to be indubitably clear that the existence or 

2020 non-existence of this pattern as a binding federal 
regulation is surrounded by considerable doubt. At 

least, as I say, that is the fact. Now, it wasn’t published 
in the Federal Register, and there is no adequate substi¬ 
tute therefor. 

THE COURT: You mean not published in haec verba? 

MR. AHERNE: Exactly. And the only way it can 
be brought into compliance or to arguable compliance 
with the Federal Administrative Procedure Act is by the 
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incorporation-by-reference doctrine, which I think is in¬ 
applicable because it defeats the purpose of the Federal 
Administrative Procedure Act. But even if it were ap¬ 
plicable, it doesn’t comply with the law as far as in¬ 
corporation by reference is concerned, because it doesn’t 
identify what is to be incorporated. 

I said there was some doubt about this, Your Honor, 
and some doubt about what the pattern was. I think it 
is proper at this time to call to Your Honor’s attention 
what the Civil Aeronautics Board has said about this very 
same problem which confronts Your Honor. They have 
actually said, in the report of investigation, of the in¬ 
vestigation which the Civil Aeronautics Board made into 
this accident—and I am quoting— 

MR. BRESS: This, I submit, violates the statute 
against the report of the Civil Aeronautics Board being 
admissible in any court for any purpose. I do not 
2021 know what he is referring to from that report. But 
whatever it be, it violates the statute to bring it 
into court. 

MR. AHERNE: Your Honor, I don’t want to violate 
any statutes; and if Mr. Bress has raised a red flag at 
this juncture, in this little trial within a trial, I might 
say that I am not referring to this report for purposes 
of fixing liability or unfixing liability in this case. I am 
referring to this report as background information which 
Your Honor may look at in deciding this question whether 
the tendered exhibit, the so-called traffic pattern, has the 
character of a binding federal regulation or has not. I 
am referring to it particularly at this juncture in my 
argument because I said to Your Honor that there was at 
the very least a great atmosphere of confusion sur¬ 
rounding it. And I will say further that this piece of 
paper, this piece of paper which has been offered to Your 
Honor as a traffic pattern, and a prescribed—notice, Your 
Honor, the use of the word “prescribed”—pattern, that 
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the use of the word “prescribed” at this juncture of the 
case assumes a certain answer to the question which Your 
Honor has not yet decided. It is not a prescribed pat¬ 
tern until Your Honor rules it is a prescribed pattern, 
until Your Honor rules that it has the virtue and the 
character of a binding federal regulation. All it is at 
this moment is a piece of paper. 

2022 Now, here is what the Civil Aeronautics Board 
has said about that piece of paper— 

MR. BRESS: The same objection. 

MR. AHERNE: Here is what the Civil Aeronautics 
Board has said about that piece of paper, for your 
understanding of the facts surrounding this accident re¬ 
quires consideration of the traffic pattern which was in 
effect at the Washington National Airport at the time of 
the accident. This pattern, which had been originally de¬ 
signed to provide an orderly flow of traffic, was modified 
to reduce noise over the congested areas around the Dis¬ 
trict. The pattern as approved and published by the Ad¬ 
ministrator required an aircraft when approaching from 
the northeast for landing on runway 3 to fly west until 
west of the Pentagon, then south so as to pass south of 
the city of Alexandria, then north over the Potomac River, 
turning left so as to arrive at; \;he Potomac Railroad 
Yards, from where a right turn then should be made to 
line up with runway 3, the flight path, as described, to 
be flown at a minimum altitude of 1200 feet, until the 
aircraft arrived over the Potomac River. 

Continuing, investigation disclosed that because this 
traffic pattern was long and involved, and required an S 
turn on final approach for landing on runway 3, it was 
not consistently followed. 

2023 A general practice, which became common usage, 
was to turn to final approach—we don’t have that 

map here, do we?—was to turn to final approach for run¬ 
way 3, from a downwind leg which was flown relatively 
close to the airport. It was the general understanding 



854 A 


among pilots and tower personnel that permission from 
the tower to turn to final approach was implied by the 
tower’s clearance to land number one. That is, “Clear 
to land No. 1” means “Clear to turn to final approach and 
land.” 

That is what the Civil Aeronautics Board said about 
this pattern, this piece of paper. Therefore, I submit, 
if the very authority which promulgated the regulations 
said what I have just read to Your Honor, the piece of 
paper is not the pattern. 

The pattern, if there was a binding pattern—and I 
don’t think there was, from a regulation standpoint—the 
pattern, if there was a binding pattern, was the piece 
of paper, plus the general practice and custom, con¬ 
sistently followed, to make a left turn to final for run¬ 
way 3; and the authority to turn to final approach was 
implied by the tower clearance to land No. 1. That is, 
“Clear to land No. 1” meant “Clear to turn to final ap¬ 
proach and land.” 

Therefore, if any credence, if any weight is to be 
given to what the Civil Aeronautics Board has said on 
the same question—and I am alluding to that not 
2024 as offering it in evidence, but as a proper source 
from which we may draw argument to present to 
Your Honor on this question—if that is to be given any 
weight, the only weight, I submit, which is proper to 
give it is that the paper which has been tendered to Your 
Honor is not the pattern, but only a part of it. Accord¬ 
ingly the paper itself is inadmissible as incomplete, aside 
from the other objections which we specifically reserve 
and urge. 

And I do not depart from this. I think that I am 
eroing to conclude now. I think this, Your Honor. I 
think if this pattern is admitted in evidence, and if it 
is given to the jury as a binding regulation, breach of 
which would be per se negligence, if it were the competent 
producing cause, if this case goes to the jury on that 
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basis, I think, and I submit this with the utmost humility, 
I think error will be committed. 

I am not treating this thing lightly at all. I really 
mean that, because if we admit this, as binding on you, 
we completely eliminate the Federal Administrative Pro¬ 
cedure Act, because this pattern is a substantive rule, and 
•it wasn’t published where it was supposed to be published. 

This has been called to my attention, Your Honor, and 
I will conclude on this, that quite apart from everything I 
have said up to this moment, we have this regulation 
which I think we ought to refer to. It says—and 

2025 this is 60.18, subdivision (b)— 

“If air traffic control is in operation at the air¬ 
port, contact shall be maintained with such control, either 
visually or by radio, to receive any air traffic control in¬ 
structions which may be issued.” 

Now I would like to follow that, Your Honor, with sec¬ 
tion 60.19, which says: 

“No person shall operate an aircraft contrary to air 
traffic control instructions, in areas where air traffic con¬ 
trol is exercised.” 

Now, why do I read those? I read those because they 
tie in to our argument on this point very intimately, in 
that they establish that in the landing picture the air 
traffic control operator is in command of the situation. 
If he tells us to come in and land, we must do so, under 
pain of violating a federal regulation, with the consequent 
fines et cetera. And I believe that was testified to by 
Mr. Seltzer on the witness stand before Your Honor. 

Now, if we are told we are No. 2 to land; to enter a 
left traffic pattern, and are told when we are west of the 
tower, we have to do it. 

Obviously somebody must be in control of a busy air¬ 
field, just the same as a traffic officer must be in control 
of a busy intersection. So that, traffic pattern or 

2026 no traffic pattern, the controller—and Your Honor 
will note the significance of the name itself—“air 
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traffic controller.” If any name could be taken as more 
descriptive of the absolute functions of the tower, it 
escapes my imagination. “Air traffic controller’’—he 
controls. 

So that once we enter the control zone—the control 
zone—we are under the direct control of the tower. They 
tell us to come, and we come; and they tell us to go, 
and we go; and they tell us to do this, and we do it. 

So that in order of precedence the directions of the 
air traffic controller must be superior to a piece of paper 
with lines drawn on it. 

I will conclude with this. A traffic pattern—and I 
learned this myself maybe a few hours ago, maybe last 
night—that in the proper interpretation of a traffic pat¬ 
tern, the lines drawn thereon do not mean what I thought 
they meant. There is no requirement that the plane pass 
over the particular terrain over which the lines are drawn 
on the chart. Obviously that would be impossible. It is 
an area, and it probably expands and contracts depending 
upon the amount of traffic in the picture. 

I mention that only as something that probably is worth 
consideration, in connection with my reference to the CAB 
comment on the effect of this pattern and the custom 
and practice. 

2027 THE COURT: If we were dealing with a situa¬ 
tion that had to do with an accident at LaGuardia or 
Newark, where you make no question as to the validity 
of the patterns promulgated, you would still argue 60.18 
governed, under the circumstances? 

MR. AHERNE: I would, sir, oh yes. 

THE COURT: In other words your argument is, if 
the regulation is valid from the standpoint that it suffers 
from no disability with reference to its promulgation, it 
isn’t a constricting one; it is still open to variation by 
section 60.18? 

MR. AHERNE: Exactly. I think that is all I have 
to add, Your Honor. 
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THE COURT: Let me ask you that question, Mr. 
Bress. Let us forget the Washington Airport You have 
regulations duly promulgated and .there is no question 
about them at all, with reference to their compliance with 
the law, dealing with air traffic patterns at LaGuardia, 
Idlewild and Newark. What do you say is the effect of 
60.18(b) with reference to those airports?—providing: 

“If air traffic control is in operation at the airport, con¬ 
tact shall be maintained with such control, either visually 
or by radio, to receive any air traffic control instructions 
which may be issued.” 

MR. BRESS: In the absence of a showing of an 
2028 instruction to deviate— 

THE COURT: In other words, you agree that 
the air traffic control can order a deviation from the pat¬ 
tern? 

MR. BRESS: I admit that it can, only when it ex¬ 
pressly does so. It has the power to do so. 

THE COURT: That is all I want ito know. 

MR. BRESS: Do you want to hear from me? 

THE COURT: No. 

With reference to the regulation, may I have those, 
please, again? 

MR. AHERNE: That is the 1951, signed by the three 
of them, I have handed Your Honor to look at. 

MR. BRESS: That is not competent. ( 

THE COURT: That is all right. I know the defect 
with respect to this particular one. You are talking 
about jointly signed by Anacostia, Bolling and Washing¬ 
ton National Airport. 

MR. AHERNE: The one I handed Your Honor was 
jointly signed and published after this accident. 

THE COURT: The Administrative Procedure Act— 
referring to the case cited by counsel, United States v. 
Morton Salt Company, 338 U. S. 632, the opinion of Mr. 
Justice Jackson, at page 644—I lay this as a predicate 
for what I am about to sav— 
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“The Administrative Procedure Act was framed 

2029 against a background of rapid expansion of the 
administrative process as a check upon adminis¬ 
trators whose zeal might otherwise have carried them to 
excesses not contemplated in legislation creating their 
offices. It created safeguards even narrower than the 
constitutional ones, against arbitrary official encroachment 
on private rights. 

“Thus section 3 (a) of the Act requires every agency 
to which it applies, which includes”—what they were 
concerned with there, namely—“the Federal Trade Com¬ 
mission”—here the agency involved in this case—“to pub¬ 
lish in the Federal Register certain statements of its 
rules, organization and procedure.” 

And it goes on to say this: 

“No person shall in any manner be required to resort 
to organization or procedure not so published. 

“In addition section 6(b) proscribes any requirement 
of a report or other investigative demand in any manner 
or for any purpose except as authorized by law. 

“Principally on the basis of these two sections re¬ 
spondents contend that the current order cannot be en¬ 
forced except in violation of the Administrative Proced¬ 
ure Act.” 

2030 Then it goes on to dispose of the situation there. 

So I think we are absolutely in the clear so far 

as we understand the purpose of the Administrative Pro¬ 
cedure Act. 

Now what is the situation here? The situation here, 
from the standpoint of organization, I think would be 
simply this, in rough: 

You have the Civil Aeronautics Board, which is created 
by statute; and then you have the Administrator, a sub¬ 
ordinate officer, securing his powers from the Board; and 
then you have, as far as the Washington National Air¬ 
port is concerned, a specific statute with reference to that, 
with reference to its creation, its organization, its deline- 
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ation by metes and bounds, and in addition to that you 
have an administrator who is chosen presumably by the 
Civil Aeronautics Administrator. And that official, the 
airport director, is appointed by the Civil Aeronautics 
Administrator— 

MR. BERNSTEIN: There is a juror here, Your 
Honor. 

(The juror having left the courtroom:) 

THE COURT: Anyway, getting down to the matter 
in question, the regulations of the Administrator, section 
570, rules of Washington National Airport as amended 
to October 14, 1949, specifically provide: 

“570.3 Aeronautics Activity. 

“All aeronautics activity at the Washington Na- 
2031 tional Airport and all flying of aircraft departing 
from or arriving at the Washington National Air¬ 
port in the air space above the Washington National Air¬ 
port shall be conducted in conformity with the current 
pertinent provisions of Civil Air Regulations, sub-chapter 
19 of chapter 1 of this title and orders issued by the Air¬ 
port Director or Air Traffic Controller not in conflict with 
said regulations.” 

Then over in 570.55 we come to the regulation in con¬ 
troversy here: 

“Aircraft landing or taking off shall conform to the air 
traffic pattern as published jointly in the Airmen’s Guide 
by the Anacostia Naval Air Station, Bolling Air Field 
and the Washington National Airport.” 

I conclude that this is -in effect an adoption by the 
Administrator of the rules promulgated with reference 
to traffic patterns by the authorities at the Washington 
Airport. The fact that presumably this pattern suffers 
from the defect that it was not jointly published doesn’t 
in any way derogate from the validity of the pattern. It 
was the pattern that was adopted under the circumstances. 
So, therefore, I conclude it is a valid regulation; and the 
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fact that it was not jointly published—that it suffers 
from that defect—is not controlling. 

However, I also might say, parenthetically, as 

2032 a matter of law, that 60.18 also controls—^60.18 
providing: 

“If air traffic control is in operation at the airport, 
contact shall be maintained with such control, either visu¬ 
ally or by radio, to receive any air traffic control instruc¬ 
tions which may be issued.” 

Therefore, while the regulation is valid, it is not of 
an all-controlling and constrictive character, because it 
may be deviated from by the air traffic control officer— 
which Mr. Bress concedes to be the situation. So, after 
all, as it looks in my mind now, it comes down to much 
ado about nothing. You have a regulation which on its 
face is binding. Yet, nevertheless, there is a supervisory 
power over the regulation, over its binding effect, which 
has the authority and the power under the circumstances 
to deviate from it, as the case may be. 

Do you follow met 

MR. AHERNE: I follow Your Honor’s reasoning. I 
don’t find myself in agreement with it, but I follow it. 
Your Honor has in mind, of course, that the regulation 
is, I think we agree, substantive in character, in that it 
was not published in the Federal Register. 

THE COURT: No; I don’t take that position. It was 
published; it was published by the Administrator in the 
Federal Register. 

2033 MR. AHERNE: By incorporation, Your Honor. 

THE COURT: No; I don’t use that term. 

MR. AHERNE: You do not? 

THE COURT: The more specific and correct term, 
in any view, would be by adoption. In other words, he 
has taken the local regulation and has adopted it as his 
own, and published it in the Federal Register, under date 
of October 14, 1949. 
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ME. AHERNE: As Your Honor pointed out this 
morning, there is no in haec verba publication. 

THE COURT: No, not in a strict sense. In other 
words, he doesn’t say “As far as the Washington National 
Airport is concerned, these are my regulations.” He has 
taken the local regulations and adopted them as his own. 

MR. AHERNE: Your Honor, as I think I said at this 
lectern a short while ago, I quite agree with you entirely 
that the October 14 regulation amounted to a ratification 
and adoption of the Grinffin pattern. That is right. But 
that, I respectfully submit, is entirely different from the 
necessity for publication. 

THE COURT: You make the point that it should be 
published in haec verba, and it can’t be published by 
allusion or incorporation by reference or in the fashion 
which I indicated, by adoption. 

MR. AHERNE: Yes. 

2034 THE COURT: In other words, I take the posi¬ 
tion the only purpose of the Administrative Pro¬ 
cedure Act is to put an individual on notice. Whether he 
did this in a fashion which presumably I wouldn’t do, and 
in a fashion which wasn’t of a character that I would 
adopt if I was the Administrator, nevertheless he did it, 
so that those who run may read, and therefore you are 
on notice, and so therefore the statute has been complied 
with. 

However, as I have indicated, it appears now, when 
the matter is finally resolved, to be much ado about 
nothing, because while you have the regulation, you have 
an authority and the power at the airport who can order 
a deviation from it. And so, therefore, if it should be 
shown in evidence that there was an order of that char¬ 
acter, or that there was no deviation, this has been very 
interesting but is not controlling in any fashion. 

MR. AHERNE: Your Honor has in mind 60.18, which 
you read? 
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THE COURT: That is right. 

MR. AHERNE: And 60.19, which I think Your Honor 
did not allude to in your opinion from the bench? 

THE COURT: I have in mind 60.18 and 60.19—and 
60.18 Mr. Bress has agreed is controlling, not only at 
LaGuardia, Idlewild and Newark, but here. 

MR. BRESS: It is an applicably valid regula- 

2035 tion, to the extent it becomes pertinent. 

THE COURT: In other words, there is pri¬ 
mary power in the air traffic controller in charge of the 
field to order a deviation from a regulation, if he sees 
that under the circumstances it should be ordered. 

MR. BRESS: And the analogy, as I see it, is that our 
local traffic ordinance, duly promulgated locally pursuant 
to statute, says that all persons operating automobiles 
shall comply with traffic control signals at intersections. 
A man approaches a red light and a police officer stands 
there and says “Go on through.” 

There is another regulation that says “Where there is 
a police officer at an intersection, you shall comply with 
his instructions.” 

The plaintiff shows a violation of going through the 
red light. The defendant then says “Oh no; I may have 
gone through the red light, but we were waved through 
by a police officer,” in accordance with that regulation. 

THE COURT: It comes down to that. 

MR. BRESS: What I wanted to get clear on the 
record at this point, Your Honor, you will remember we 
had here the witnesses, at least we have offered the affi¬ 
davits of two officials of the Civil Aeronautics Adminis¬ 
tration. One is the Koontz affidavit, dated the 26th of 
January, 1953, which has been handed to Your Honor. 

THE COURT: If it comes down to this, that 

2036 the defense is going to argue the point that what 
this purports to be, it is in fact not, then you will 

have to bring in the Administrator himself. If there is 
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no point about it, if it is all water over the dam, in other 
words, you can agree that the pattern is the pattern, so 
to speak, that is another thing. 

MR. BRESS: Yes. I don’t think there is any doubt 
about that. But what I want to be sure of is that this, 
as described by my friend on the other side as a trial 
within a trial—.there are certain facts that we would like 
to have established in the record, and that is that this 
pattern was approved by and coordinated with Anacostia 
Naval Air Station and Bolling Field, for what it might 
be worth. 

THE COURT: I won’t approve of that, because I 
don’t rule on that. I have ruled on the admissibility of 
a certain piece of evidence, a regulation. What form of 
proof the offer of that regulation will take, I don’t know. 
Presently it is before me in affidavit form, and there may 
be objection to that. 

I said that if it is the defect of not being jointly 
published by Anacostia, Bolling Field and the National 
Airport, that defect is of a character de minimis, because 
the Administrator has adopted the regulation as his 
own. 

2037 MR. BRESS: I fully agree with that, of course. 

But I go one step further and say even though the 
Administrator has adopted the regulation as his own, 
the validity is supported by the further reason that it 
was jointly published as those words are legally to be 
interpreted, in view of the joint approval and arrange¬ 
ments with the Department of Commerce to print it and 
circularize it. 

THE COURT: Then what you are merely doing is 
adding something of a corollary character to support the 
validity of the regulation and its admissibility. 

MR. BRESS: Yes. 

THE COURT: I am not concerned with that. I don’t 
go that far. I have admitted it for the reasons indi¬ 
cated. 


864 A 


MR. BRESS: Very weH. 

MR. AHERNE: Your Honor, may I, to clarify the 
situation, if Your Honor has decided and ruled, as you 
have, if this document is going to be presented to the 
jury, it would seem to me to be the part of essential fair¬ 
ness that if it does go to the jury as a binding regulation, 
that at the same time the jury’s attention should be called 
to 60.18 and 60.19. 

THE COURT: There is no doubt about that. The 
jury should get the picture as the picture is, and should 
get all of it and not part of it. 

MR. AHERNE: I have one further point I 
2038 would like to submit to Your Honor. The Civil 
Aeronautics Board has found—and I read the 
findings to Your Honor in my argument here—that there 
was a uniform practice consistently followed— 

THE COURT: Of deviation? 

MR. AHERNE: I don’t call it “deviation,” because 
when you say “deviate”— 

THE COURT: I don’t mean “deviation.” I mean 
“non-observance.” 

MR. AHERNE: That is right—-which in itself was a 
part of the pattern. Does Your Honor follow me on that? 

THE COURT: You want that to go into the picture, 
too. But Mr. Bress made the objection originally that 
whatever that practice purported to be—and I take it it 
is part of the investigation record by the Board—it is 
not admissible for any purposes here. I don’t know any¬ 
thing about that. 

MR. AHERNE: Of course, we have in mind offering 
testimony to that effect. We will offer commonlaw proof 
to the same effect as what the CAB found—in other words, 
the existence of this practice and custom. 

MR. BRESS: If there is any further reference to the 
CAB board, Your Honor, I am going to be compelled to 
move for a mistrial, as much as I don’t want to. 
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THE COURT: If you want a mistrial at this 

2039 juncture, after four or five weeks, you will have 
one quickly— 

MR. BRESS: I don’t want one. 

THE COURT: —if you can’t discuss this, with no 
member of the jury here. 

MR. BRESS: I understand. 

THE COURT: I am interested in what has been said, 
because, Mr. Bress, it is very important. If you have, 
for example, a statute like this segregation statute in 
the . District of Columbia, which, as somebody has said, 
has fallen into ennui desolatus, has dropped by the way- 
side and is of no effect, then certainly it seems to me 
from a commonsense point of view the tribunal trying 
the validity of the statute and the violation of it ought 
to be informed of that fact. 

I say that without ruling, because I don’t know at 
the present time just what my ruling will be. But to 
say, by virtue of discussion of the matter, there should 
be a mistrial, you don’t mean that. 

MR. BRESS: Bringing in something as an alleged 
fact, which is no more than the conduct of strangers, as 
shown by the evidence of selected witnesses which the 
CAA wanted to produce. 

MR. AHERNE: Hasn’t the Supreme Court any num¬ 
ber of times said that in construing a statute you can 
look at simultaneous administrative interpretations 

2040 of the statute? This is simultaneous administra¬ 
tive interpretation of the pattern. 

THE COURT: I wonder if you gentlemen will be as 
vigorous Friday morning as you are this morning. 

I am going to leave it in the position in which I found 
it—and anybody that crosses bridges three miles down 
the road when he has a bad one to cross immediately in 
front of him is in danger. 

MR. BRESS: If the Court pleases, this is beyond the 
pattern point. There was a point that we presented to 
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you the other day at the bench. You did look up some 
authorities. You did give me some opportunity to pre¬ 
sent it. The Government opposed my request at that 
time. I have today presented my request again to two 
of the defendants, and I understand that they are not 
going to object to my request. I assume the Government 
still will. And that is that in a reexamination of the 
authorities dealing with the question of the right of a 
party litigant to call employees of an adverse party, 
which employees were the actors for that adverse party 
in producing the thing that is the subject-matter of the 
claim for relief, that the party litigant seeking to call 
under those circumstances has the right to call them as 
unwilling or hostile witnesses, the unwillingness and hos¬ 
tility being implicit with their participation in the case, 
and not to be found by and, if necessary, to ask 
2041 leading questions. 

I have prepared a brief. 

THE COURT: We discussed that the other day and 
you finally concluded, with reference to the particular 
witness, that you would not examine him except on cer¬ 
tain matters, and you would drop his examination there. 
And that is the way it was left. If you want to call him 
again—-is that the point! 

MR. BRESS: There are others of similar position. 

THE COURT: The Government has no objection. 

MR. BRESS: There would be no problem if they 
didn’t object. But they want me to call their tower men, 
charged here with causing the death of 55 people—to 
call them and be bound by what they say. Their unwill¬ 
ingness and hostility is implicit in their deposition. 

THE COURT: It may be; but I haven’t read the 
deposition. The deposition, I take it, is not going to be 
offered because the parties are going to testify viva voce. 
So when it comes down to that, I will apply'the same 
rule I did the other day and be governed by their atti- 
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tude and demeanor on the stand. But yon go a step 
further and say they are in the employment of the Gov¬ 
ernment and, ipso facto, they are adverse. 

ME. BRESS: No, I don’t say that, Your Honor. We 
have called many Government employees and we 
2042- cannot call them as hostile witnesses. I am bound 

2055 by what they say. But when I called that Govern¬ 
ment employee who is the agent of the Government 

charged with the negligent cause of the death of these 
people— 

THE COURT: You say he falls within the rule? 

MR. BRESS: Yes. 

THE COURT: You give me some authority for that. 
You are not going to call them immediately? 

MR. BRESS: not until tomorrow or the next 

day. 

THE COURT: Very well. We will recess until quar¬ 
ter of twelve. 

(Following brief recess:) 

2056 (The jury now being in the courtroom:) 

MR. BRESS: If Your Honor please, at this 
point I should like to offer in evidence plaintiffs’ Exhibit 
7 which was heretofore marked for identification, as to 
the approach and landing patterns at Washington Na¬ 
tional Airport effective on November 1, 1949, under the 
certificate of Mr. F. B. Lee, Deputy Administrator, Civil 
Aeronautics Administration. 

The affidavit attached to this pattern is as follows: 

“I, Fred B. Lee, Deputy Administrator of the Civil 
Aeronautics Administration, Department of Commerce, 
being of lawful age and being first duly sworn, assert and 
affirm as follows: 

“1. That the attached four sheets of paper, are true 
copies of the takeoff and landing patterns and instruc¬ 
tions for Washington National Airport published in Vol¬ 
ume 3, No. 25, of the Airman’s Guide on March 1, 1949. 
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“2. That the attached above-mentioned takeoff and 
landing patterns and instructions were the only ones 
issued and in effect for Washington National Airport on 
November 1, 1949. 

“3. That said Airman’s Guide is an official publica¬ 
tion of the United States Government published by the 
Civil Aeronautics Administration, Department of Com¬ 
merce, pursuant to Section 306 of the Civil Aeronautics 
Act of 1938, as amended, and may be purchased 
2057 from the Superintendent of Documents, U. S. Gov¬ 
ernment Printing Office. 

“4. That said Airman’s Guide published by the Civil 
Aeronautics Administration, Department of Commerce, 
is the publication to which reference is made in Section 
570.55 (c) of the Regulations of the Administrator, Part 
570, published in the Federal Register on October 14, 
1949 and in effect on November 1, 1949. 

“5. That no mailing list of persons receiving the 
Airman’s Guide was maintained by the Civil Aeronautics 
Administration on March 1, 1949, nor for at least two 
years previous to that date because the Airman’s Guide 
was distributed by the Superintendent of Documents, U. 
S. Government Printing Office, Washington 25, D. C., 
and any arrangements for a regular subscription for 
the Airman’s Guided had to be made through that office. 

“Signed, F. B. Lee, Deputy Administrator, Civil Aero¬ 
nautics Administration.” 

Subscribed and sworn to this 21st day of January, 
1953. 

The approach and landing pattern— 

MR. AHERNE: Your Honor— 

THE COURT: Just a moment, Mr. Bress. 

MR. AHERNE: I am sorry to interrupt. 

I understand your ruling wasn’t on the admissibility 
of the affidavit which has just been read but to the regu- 
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lations. 

2058 THE COURT: It is the regulation I am con¬ 
cerned with. 

MR. BRESS: It identifies this document. 

MR. AHERNE: I thought the affidavit was the paper 
as to which you ruled that there was no point. 

THE COURT: The point was that there is no ques¬ 
tion about the affidavit. 

Let me say: These regulations I am concerned with 
will be read to the jury and also the other regulations. 
We are not concerned with the affidavit at all. 

MR. AHERNE: May we ask the affidavit go out? 

MR. BRESS: No objection. 

MR. AHERNE: I move to strike that. 

THE COURT: Very well. 

What Mr. Bress read now, members of the jury, you 
will not at all allude to. We are only concerned with the 
regulations. 

Read the regulations; also the other regulations that 
were agreed may go before the jury at this time. 

MR. BRESS: Approach and landing pattern is the 
first photostatic copy of this exhibit, and the approach 
and landing pattern for Runway 3 appears on this docu¬ 
ment as follows: 

Approach from the north, downwind leg west of the 
airport, proceed east south of Alexandria, and then over 
the Potomac and S-turn lining up with Runway 3. 

I will pass this around so you can see the ap- 

2059 proach for Runway 3. 

And then for the landing on Runway 3, the in¬ 
struction is to remain above 1200 feet until over Potomac 
River, make approach over Potomac River, make left turn 
upon passing Pepco plant, and line up with Runway 3. 

Now, the additional photostat brought, which is the 
second one here, is the takeoff and departure pattern, 
and the takeoff and departure pattern is one that is be- 
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ing offered in evidence by other counsel, who will direct 
your attention to specific portions. 

The only point I want to make on that takeoff pattern 
as distinguished from the landing pattern is that the 
takeoff on Runway 36, straight ahead, one bears to the 
left 

Now, would the jury then, without reading the affidavit, 
take a look at the first, the photostat for the lading 
pattern, and the instruction you will find for landing 
on Runway 3, is the second instruction. The first is 
as to Runway 36, and the second as to Runway 3. It 
is only one sentence. 

The others deal with other runways and the takeoff 
pattern with respect to it, with which I am not concerned 
here. 

THE COURT: I might say that the jury is only 
concerned at this juncture with the so-called landing 
pattern. 

MR. BRESS: Well, I am perfectly agreeable to that 
take-off pattern. I understand some of the defendants 
are concerned about it. 

2060 Well, ladies and gentlemen, will you confine 
your reading to just those two pages, the landing 
pattern, and the next page, which is the instruction as 
to the landing pattern for Runway 3. 

While the jury is looking this over, which may take 
five or ten minutes, there is a matter that we could take 
up at the same time at the bench, Your Honor, that was 
left from Friday. 

• • • • 

2070 (Counsel having returned to the trial table:) 

MR. BRESS: If the Court please, at this time 
I would like to read certain pertinent CAB traffic regula¬ 
tions concerning Washington National Airport. 

The first one I would like to read is Section 570.55 on 
landing and takeoff rules. 
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ME. GALIHER: May I suggest, it is my understand¬ 
ing that Mr. Bress also read the others. 

THE COURT: At 60.18—should be read first. 

MR. BRESS: We have a number of regulations. 

THE COURT: Well, now, I am alluding to what was 
discussed at the bench. You put a pattern in evidence 
which the jury has just seen. 

Now, the jury should see the other side of the coin, 
60.18. * 

I might say this, so that there will be no further mis¬ 
understanding in the minds of all of us, and particular 
in the minds of the jury, and I think I understand cor¬ 
rectly about it, but if I am mistaken about this I want 
to know, that when you talk about the so-called Pepco 
plant, it is the Pepco plant or the Virginia Electric 
Power plant? 

MR. BRESS: The Potomac Electric Power Company. 

THE COURT: Is it Potomac? 

2071 MR. BRESS: Yes. 

THE COURT: Is that definite ? 

MR. BRESS: It is shown on the exhibit. 

THE COURT: Is it in fact Potomac or Virginia? 

MR. BRESS: I don’t know. 

THE COURT: Well, I think that should be resolved. 
Find out about that when you find out about the others. 

MR. BRESS: It is everywhere referred to as the 
Potomac Electric Light & Power Company. 

THE COURT: How about in Virginia? 

MR. BRESS: I don’t know what they call it. 

THE COURT: It may belong to Pepco, but if it 
doesn’t belong to Pepco, let us get it straight. All right. 

Do vou want this? 

MR.' BRESS: Yes, sir. 

I have several regulations of the Civil Aeronautics 
P>oard. I will read to you now Section 60.18 (b): 

“If air traffic control is in operation at the airport. 
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contact shall be maintained with such control, either visu¬ 
ally or by radio, to receive any air traffic control instruc¬ 
tions which may be issued.” 

This is paragraph (c): 

“Aircraft operating from an airport shall conform to 
the traffic patterns prescribed for that airport.” 

MR AHERNE: Will you read 60.19 now? It 

2072 is on the same page. 

MR. BRESS: There are certain additional reg¬ 
ulations which we have pleaded which I would like to 
read at this time also. 

THE COURT: I think .19 should be read now. 

MR. BRESS: This is 60.19: 

“No person shall operate an aircraft contrary to air 
traffic control instructions in areas where air traffic con¬ 
trol is exercised.” 

T should like to now read Section 570.55 of the regula¬ 
tions of the Civil Aeronautics Administration: 

“Landing and takeoff rules. 

“(a) Landings and takeoffs shall be made on the run¬ 
way assigned, and in the direction given by the control 
tower. 

“(b) No landing or takeoff shall be made except at a 
safe distance from buildings and aircraft. 

“(c) Aircraft landing or takeoff shall conform to the 
air traffic pattern as published jointly in the Airman’s 
Guide by the Anacostia Naval Air Station, Bolling Field, 
and the Washington National Airport.” 

I would like to now read, if the Court please, Section 
61.306 of the Civil Aeronautics Board regulations. 

MR. AHERN: Will you wait just a minute, Mr. 

Bress, while I get that? 61.306? 

2073 MR. BRESS: Yes. 

MR. AHERNE: Thank you. 

MR. BRESS: (Reading)— 

“Pilots shall at all times comply with accepted safety 


873 A 


agreements or practices, including current inter-airline 
agreements and local airport traffic rules as approved by 
the Administrator.” 

I would like to now read Section 60.12, dealing with 
careless or reckless operation of aircraft. 

“No person shall operate an aircraft in a careless or 
reckless manner so as to endanger the life or property of 
others.” 

Also I would like to read the right-of-way regulation, 
Section 60.14: 

“An aircraft which is obliged by the following rules to 
keep out of the way of another shall avoid passing over 
or under the other, or crossing ahead of it, unless passing 
well clear. 

“(a) Distress. An aircraft in distress has the right- 
of-way over all other air traffic. 

“(b) Converging. Aircraft converging shall give way 
to other aircraft of a different category in the following 
order: 

“Airplanes and rotorcraft shall give way to airships, 
gliders, and balloons; 

2074 “Airships shall give way to gliders and balloons; 

“Gliders shall give way to balloons. 

“When two or more aircraft of the same category are 
converging at approximately the same altitude, each air¬ 
craft shall give way to the other which is on its right. 
In any event, mechanically-driven aircraft shall give way 

to aircraft which are seen to be towing other aircraft. 

• • • 

“(e) Aircraft, while on final approach to land, or 
while landing, have the right-of-way over other aircraft 
in flight or operating on the surface. When two or more 
aircraft are approaching an airport for the purpose of 
landing, the aircraft at the lower altitude has the right- 
of-way, but it shall not take advantage of this rule to 
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cut in in front of another which is on final approach to 
land, or to overtake that aircraft.” 

MR. AHERNE: Do you care to read to read the 
overtaking rule, which is (d) of it? 

MR. BRESS: I haven’t offered that. You can offer 
that. 

THE COURT: Well, if it should be read at all, if it 
is going to be offered, I suppose I might make a ruling 
with respect to it as of now, and ask whether or not it 
is to be offered. 

MR. BRESS: I don’t think it is pertinent, but I will 
be glad to read it. 

2075 THE COURT: Well, all right. 

MR. BRESS: This is (d): 

“An aircraft that is being overtaken has the right-of- 
way, and the overtaking aircraft, whether climbing, de¬ 
scending, or in horizontal flight, shall keep out of the 
way of the other aircraft by altering its course to the 
right, and no subsequent change in the relative positions 
of the two aircraft shall absolve the overtaking aircraft 
from this obligation until it is entirely past and clear.” 

MR. AHERNE: Thank you, sir. 

MR. BRESS: That is paragraph (d). 

I would like to now call upon the Government, if they 
have they have produced the flight strips between the 
hours of 11 and 12 that I have requested the other day. 

Do you have those? 

MR. BURKE: Mr. Basinight from the air traffic con¬ 
troller’s office advised us he doesn’t have any records 
which the plaintiffs requested prior to 11:35 of the day 
in question. 

MR. BRESS: We have called upon the Government 
several weeks ago to produce this. We understood they 
have them for the period of 24 hours, and were instructed 
to keep them, but apparently he doesn’t have them. 

He has them for what period? 


MR. BURKE: From 11:35. 

2076 MR. BRESS: Call that man to the stand. What 
is his name? 

MR. BURKE: Basinight. 

Thereupon, 

Thomas A. Basvnight 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BRESS: 

Q Will you state your name? A Thomas A. Basi¬ 
night, Jr. 

Q Your age and occupation? A My age is thirty- 
two. My occupation, chief airport traffic controller, Wash¬ 
ington National Airport. 

Q How long have you been chief airport traffic con¬ 
troller? A Would you like to qualify that as to loca¬ 
tion? 

Q How long have you been chief airport traffic con¬ 
troller at Washington National Airport? A Since No¬ 
vember 1, approximately, of 1952—correction, 1951. 

Q You have been sitting in this court room during this 
entire trial? A No, sir. 

Q For the last several weeks you have been in 

2077 the court room? A As of Monday morning last 
week. 

Q You have not been working at your job as chief traf¬ 
fic controller? Have you been working at the same time? 

THE COURT: Well, now, I do not know the purpose 
of this inquiry. You have called this man as a witness, 
Mr. Bress. 

MR. BRESS: Yes. 

THE COURT: He is your witness now. Are you pro¬ 
ceeding to imply he has some bias or prejudice? 
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BY MR. BRESS: 

Q Mr. Basinight, were you requested since a week or 
more ago to produce the flight strips for all the planes 
that took off or landed at National Airport between the 
hours of 11 and 12 on November 1, 1949? A May I 
qualify the answer, Mr. Bress, and Your Honor? 

I wasn’t requested to produce them, Mr. Bress. I was 
requested if I had such flight strips, and in the presence 
of representatives from your office and from the Govern¬ 
ment, I advised that these flight strips, all that we had— 

Q When did you so advise? A I don’t recall the 
date. 

Mr. Newmyer of your office and Mr. Alstrum of the 
CAA office and Mr. Burke of the United States Attor¬ 
ney’s office visited my office with reference to playing back 
a certain record. 

2078 Q I am asking you about flight strips. A This 
is the time I advised about the flight strips. 

This was all we had in the record, in my office. 

Q Were you requested during the past week or ten 
days by the United States Attorney’s office to produce all 
the flight strips between the hours of 11 and 12? A 
Yes, sir. 

Q What search did you make to locate those flight 
strips? A I have searched all my files. 

Q Was there any place where these flight strips would 
be filed? A Yes, sir. 

Q W^bere? A In the file dealing with the accident 
being discussed in this court room. 

Q Would the flight strips between the hour of 11 
and 12 on November 1, 1949 be in that file? A They 
could be in that file, Mr. Bress. 

Q You have then not been requested during the past 
week or ten days to get all the strips between 11 and 12? 
A Yes, sir, I was requested. 

Q Between that time and now, what did you do to 


try to find them? A I searched that file completely. 

Q Where else could the flight strips for that 
2079 hour be? A Where else? With other documen¬ 
tary evidence that was produced by the person in 
my office prior to the time I held it and were filed by the 
investigating body, the CAB. 

Q Were all the flight strips that were filled in on 
the morning of November 1st, prior to this crash, turned 
over to the Civil Aeronautics Administration or the Civil 
Aeronautics Board? A I am not in a position to answer 
that, Mr. Bress. 

Q If .they were turned over to the Board or the Ad¬ 
ministration, would they still be at your office at the air¬ 
port? A Not necessarily. 

Q Where else could they be, if they weren’t at your 
office or at the Board or Administration? A They could 
be destroyed. 

Q And who would make the decision of destroying 
them? A The person holding my office. 

Q And who was your predecessor? A Mr. Seltzer. 

Q Do you know whether or not there was a decision 
made to destroy those records? A I do not. 

Q Have you in your investigation seen any- 
20S0-85 thing dealing with the location or the destruction 
of those records? A No, sir. 

Q Are you familiar with the flight strips from the 
hour of—withdraw that. 

THE COURT: Well, we will suspend now. It is 
12:30. 

Step down, sir, please. 

The jury is given the repeated caution not to talk 
about the case with each other or anyone else, and if 
anyone should presume to talk with you about it, notify 
me immediately of that fact. 

Be back at 1:45. 
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Those in the court room will remain seated until the 
jury leaves the room. 

(Thereupon, at 12:30 o’clock p. m. a recess was taken 
until 1:45 o’clock p. m.) 

• • • • 
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2086 Afternoon Session 

(The jury being in the box:) 

MR. BRESS: Shall I proceed, Your Honor? 

THE COURT: Yes. 

Whereupon 

Thomas A. Basinight 

returned to the stand and was examined and testified 
further as follows: 

Direct Examination (Resumed) 

BY MR. BRESS: 

Q Mr. Basinight, at the time of adjournment for 
lunch, I was asking you about your knowledge of the 
whereabouts of the other flight strips, which I specified, 
and you have told us that you don’t know where they now 
are. Is that correct? A Yes, sir. 

Q Will it refresh your recollection, Mr. Basinight, 
if I directed your attention to Monday morning, Decem¬ 
ber 22, 1952, and ask you whether or not on that morning, 
or a few days prior to that morning, you received any 
instructions to make available to all counsel in the case, 
who were to meet you at the airport on that morning, all 
records maintained by the control tower at Washington 
National Airport showing all aircraft which departed 
and landed there on November 1, 1949 and all times 
thereof? Did you have such a request? A Yes, 

2087 sir. 

Q Did you get out all those records and have 
them available on that morning? A All records that I 
had, yes, sir. 

Q When you were asked to make the records of 
flight strips available, is it a fact that you had available 
the flight strips for November 1, 1949, consisting of three 
thick batches of them? A I believe that that was two 
thick batches. 
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Q I understand they were wrapped around with a 
rubber band. I wasn’t present. A Yes, sir. 

Q Is that correct? A Yes, sir. 

Q Where are they? A They are here in this build¬ 
ing. 

Q They have not been destroyed? A No, sir. 

Q Can you produce them? A Yes, sir. 

Q All right. Will you produce them now? A Yes, 
sir, if I may be excused. 

Q Very well. 

MR. BRESS: Your Honor will indulge us a 

2088 few minutes while these are being produced? 

MR. BERNSTEIN: Your Honor, may we con¬ 
fer for a few minutes while we are waiting? 

THE COURT: Yes. 

(The witness having returned to the courtroom:) 

BY MR. BRESS: 

Q Do those strips which you have now brought with 
you represent all the strips during all 24 hours of Novem¬ 
ber 1, 1949? A No, sir; they do not 

Q Where are the others? A You have a portion of 
them. There are, I believe, approximately six—could I 
see those, please? 

Q You have seen these before, haven’t you (handing) ? 
A Yes, sir; I have seen these before. 

Q Do they all cover all the strips— A No, sir. 

Q —on November 1? A No, sir. 

Q What strips are missing and where can we find 
them? A I don’t know where you can find them, nor do 
I know exactly which ones are missing. 

Q How do you know that any are missing? A By 
reasoning that there is a period of some thirty minutes 
wherein there is no activity recorded, which would 

2089 be unusual for that time of day. 

Q What 30 minutes was that? Thirty minutes 
before this crash we are inquiring about at 11:46? A 
No, sir. 
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Q What 30 minutes is it? A The 30 minutes prior 
to 11:35,1 believe—possibly more than 30 minutes—maybe 
as much as 45 minutes. 

Q Have you seen those missing records at any time? 
A I don’t know, sir. 

Q Why don’t you know? A I don’t recall. I haven’t 
seen them since—may I go into a bit of explanation? 

Q You haven’t seen them since when? A Since be¬ 
ing here as chief controller. 

Q Had you seen them prior to that? A I don’t 
know. 

Q You do not know how many strips there are in that 
30-minute period that are missing? A No, sir. 

Q From the strips that are available, covering 23 y 2 
hours, have you looked over all those strips? A I have 
looked them over, yes, sir. 

Q Can you tell us whether or not, during the period 
between the hour of 11 and 11:46, during that 46 minutes, 
whether there was any Eastern DC-4 that either 
2090 approached for a landing or took off from Wash¬ 
ington National Airport on November 1, other 
than the DC-4 involved in this crash? A May I look at 
these? 

THE COURT: These so-called flight strips purport 
to be, I assume, from what has been said by the counsel 
to the witness, a recording or record of some character 
with reference to traffic at the airport, what came in 
and what went out. Is that right? 

MR. BRESS: Yes, sir. And I am confining my in¬ 
quiry of this witness to only one thing. I am not con¬ 
cerned about any slip. I am only trying to locate any 
slip that deals with an Eastern Air Lines DC-4 prior to 
11:46. 

BY MR. BRESS: 

Q Is there any record that— 

THE COURT: My question was for my own enlighten- 
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ment, which I suspected might also be for the enlight¬ 
enment of the jury, as to what we are talking about. 

MR. BRESS: Yes. 

THE COURT: AH right. 

BY MR. BRESS: 

Q Strips are maintained for each plane that takes 
off or lands? A Yes, sir. 

Q So that if you have all the strips, you have a 
record of all the planes that took off or landed 

2091 during the period. 

Do you remember my question, or shall I re¬ 
state it? A I remember the question. I don’t have 
all the strips here. 

MR. O’DONOGHUE: Here are—I don’t know whether 
those are what you are talking about or not (handing). 
BY MR. BRESS: 

Q Based on the strips that you have, what is the 
30-minute period for which you have no strips? A Well, 
it appears to be more accurately 38 minutes, and it is 
between 10:57 and 11:35. 

Q You have a slip here for 11:30, don’t you? A 
That entry refers to taxiing time. 

Q With respect to the specific question I want to as¬ 
certain, have you examined any record, of all the records 
of landings or takeoffs, that refers to any Eastern DC-4, 
either landing or taking off, during the hour from 11 to 
12, other than the DC-4 involved in this crash? A May 
I refer to these a moment? 

Q Yes. A I see no such record of an Eastern DC-4. 

Q Except the Eastern DC-4 involved in the collision 
at 11:46? A Referred to here as Eastern 537. 

MR. BRESS: That is all. 

2092 MR. O’DONOGHUE: No questions. 

MR. GALIHER: No questions, Your Honor. 

MR. WARNER: No questions, Your Honor. 

THE COURT: You are excused. Thank you very 
much. 
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MR. WARNER: Will he leave those strips? 

THE WITNESS: Your Honor— 

THE COURT: You are through with this witness? 
MR. RRESS: Yes. He can take those slips. 

THE COURT: You wish to make some request, Mr. 
Warner, on behalf of the Defendant Bridoux? 

MR. WARNER: I make the request that they be 
left here. 

MR. O’DONOGHUE: That is all right. 

(The witness Basinight excused.) 

MR. BRESS: I would like to call to the Court’s at¬ 
tention the interrogatory propounded to the defendants, 
which requested that the originals of all records main¬ 
tained by the control tower, at Washington National 
Airport, showing all aircraft which departed and landed 
there on November 1, 1949, and at all times thereof, be 
furnished; and they answered by letter from the United 
States Attorney that the items referred to in that in¬ 
terrogatory “are available at the control tower of the 
Washington National Airport and will be produced for 
your inspection on Monday morning, December 22d.” 

I would like now to offer in evidence, if the 

2093 Court pleases, the deposition of Captain M. D. 
Ator, taken in Tulsa, Oklahoma on December 19, 

1952. 

THE COURT: I take it there is no objection. 

MR. GALIHER: No objection. 

MR. O’DONOGHUE: No objection. 

THE COURT: Very well. 

* • • • 

2094 (Counsel proceeded to the reading of deposition 
of M. D. ATOR, the questions by Mr. Bress and 

the answers by Mr. Bernstein from the witness stand, 
as follows:) 

“Q State your full name, please. A M. D. Ator. 

“Q And your address, Captain? A Care of Ameri¬ 
can Airlines, Tulsa, Oklahoma. 
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“Q And your occupation? A I am a senior pilot 
with American Airlines. 

“Q Captain, on November 1, 1949, were you on an 
American flight No. If A That is right. 

“Q And where were you on that flight between the 
hours of 11:00 a~m. and 12m! A Well now, the exact 
time of that I would not know. I assume that the acci¬ 
dent was between those two times. 

“Q You mean the accident between this military plane 
and the Eastern DC-4? A That is right. If that is the 
case, I was in the cockpit of the left-hand side of 

2095 a DC-6, at the end of the runway on which the 4 
was landing. 

“Q At the end of which runway? A I could not 
name the runway right now, but it was the runway, in 
other words, the active runway that they were landing on. 

“Q Do you remember which direction your plane was 
headed while you were parked, standing there? A We 
always head them, in that case they are practically cross- 
ways to the runway. 

“Q You mean perpendicular to the runway? A That 
is right, when you are running up. 

“Q Would it refresh your recollection, that you took 
off on runway No. 3 at Washington Airport? A 3 is 
the runway, yes. 

“Q So that you were headed ninety degrees to three? 
A That is right. 

“Q In other words you were headed approximately 120 
degrees, would that be correct? A That would be ap¬ 
proximate. 

“Q Approximate? A Yes. 

“Q You were standing, waiting to take off at that 
time? A Yes, sir. 

2096 “Q As you were standing, waiting to take off, 
did anything unusual occur? A Waiting to take 

off? 
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“Q Yes. A Well, between the time that we took off, 
yes, there was, naturally. 

“Q What? A When we—after we had completed our 
run up and had called the tower, Anderson was operating 
the radio.” 

MR. O’DONOGHUE: I haven’t got a copy. If the 
Court will look after my interests, if there is an objec¬ 
tion. 

MR. BRESS: No; it is a question you asked there. 

MR. O’DONOGHUE (reading): “For the purpose of 
the record, that is Captain Joe Anderson?” 

(The reading of the deposition continued:) 

“A That is right. 

“Q Joe Anderson? A And he had called for in¬ 
structions, which we always do, and we were informed 
that we could take position behind -the landing DC-4 which 
we had already heard contact in there, and there was an 
Eastern that was coming in, in fact, I believe ground 
control informed us that it was behind an Eastern DC-4. 

“Q In other words, you were to take off behind 
2097 an Eastern DC-4? A That is right. 

“Q Which was the DC-4 involved in this crash? 
A Supposedly, yes. 

“Q Did you hear anything else over the radio? A 
As I told your boy at Washington, I thought I did, but 
I would not swear to it, because I could have been con¬ 
fused with hearing it after it happened. 

“Q What did you think you heard? A I thought I 
heard some one giving instructions to the ship, to some 
ship, to pull off, to veer off, to pull out. 

“Q And you think you heard that over that radio? 
A Yes, I really did. 

“Q What frequency? A I was on the ground fre¬ 
quency. 

“Q Is that the same frequency that planes would be 
listening to, coming in to land? A No. The ones you 
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listen to coming in to land would be on the tower fre¬ 
quency. 

“Q You were on a different frequency? A Yes, sir. 

“Q You thought you heard this message? A Yes. 

“Q Did you hear it loud and clear coming 

2098 through? A Yes, it was clear enough. As I say, 
it could—I could be mistaken about that. 

“Q But that is what you thought you heard? A I 
thought that I heard, yes, sir. 

“Q Did you see these two planes collide in air, Cap¬ 
tain? A Yes. 

“Q What is your best recollection of where you saw 
them collide? A You could not tell exactly, when the 
tovrer told us that we could take position behind the 
landing DC-4, I naturally looked up to see where he wras, 
and just as I turned to look out the window for him, 
Anderson said, ‘My God, look here, look at this,’ and he 
was watching it, he caught it about that time, probably 
looked out the same w r av, and the 38 was directly above 
the Eastern coming in, lined up with the runway. 

“Q Was the Eastern lined up with the runway? A 
Oh, yes, Eastern was underneath, coming into the runway 
and the 38 was directly on top of him, I would say, oh, 
fifty or seventy-five feet above him, or maybe one hun¬ 
dred, but right in there close. 

“Q How high was the Eastern plane? A I would 
say around, oh, 300, 250, or 300, some place in 

2099 there. 

“Q Go ahead, Captain. A And then just all 
at once like—well, it would look like deliberately, and I 
think I know why he did that, I think he was coming— 

“Q Captain, not what you think, but just what you 
saw. A That is right, when I say deliberately, that 
is a hell of a statement to make, because I know he did 
not deliberately do that, that is the reason why I want 
to clarify that, but the ship broke over, came in and 
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caught Eastern right in the center, looked like it was 
right behind the wing of the fuselage. 

“Q What happened to the Eastern plane? A When 
that happened, the ship just broke and two of the tail 
sections broke off, debris flew out of it, started falling 
down. 

“Q Did you see what the tail section did? A Yes. 

“Q How did it look? A In fact, I passed the remark 
about the tail section that it looked like it just floated 
down. 

“Q In which direction? A Well, I would say it just 
floated down and landed on the shore line. 

2100 “Q You were looking out slightly to the south¬ 
east, is that correct? A That is what I would 

say. 

“Q Your line of sight, looking out at the impact 
point, which would be the— A Back and down, so it 
would be a little to one side. 

“Q Which way, east, west, north or south? A The 
directions, I would have to get a chart. 

“Q In terms of your line of sight, you are looking 
out now at the impact point? A Naturally— 

“Q Was it to the left or right? A When it broke, it 
kind of floated down like this. 

“Q Are you describing to your right? A I would 
say that it would be, very slightly. 

“Q To the right of your line of sight? A I would 
say yes. 

“Q What happened to the forward part? A The for¬ 
ward part hung momentarily on a level keel. 

“Q In other words, with the wings horizontal to the 
surface? A Yes, just as level as can be, headed 

2101 right towards, like it was coming to the runway, 
didn’t veer off either way, but hung there momen¬ 
tarily. I remarked about that, then all at once, started 
to slow and nose on down. 

“Q In nosing down, then it hung there, it didn’t veer 
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off on either wing? A That is right. 

“Q The wings were horizontal? A That is right. 

“Q And that forward part, as it went down, main¬ 
tained its line of flight? A That is right. 

“Q When it nosed down, did that appear to be a 
steep nosing down or shallow nosing down? A Not 
abruptly, but at the time it got to the water, the nose was 
down, practically, but it broke very slow, not whip over 
like an airplane stalled. 

“Q From the time the two planes hit, could you judge 
now far a distance that forward part made? A No, 
really, I could not, but the only thing I could tell you 
was that a normal glide, for a 4 coming in would be 
around 140 miles an hour. 

“Q What did you judge its speed to be at that point? 

A I would say that that is practically—that it 
2102 would be traveling between 130 and 140. 

“Q What did you judge the speed of the P-38 
just before the impact? A It looked like it was about 
the same thing. 

“Q About the same? A About the same, because 
they were just like this, coming together.” 

MR. BRESS (reading): “No further questions.” 

THE COURT: Now, Mr. Ewald or Mr. Galiher, as 
the case may be. 

(The reading of the deposition of M. D. ATOR con¬ 
tinued, under the heading “Cross-examination by Mr. 
Ewald,” the questions now being read by Mr. Galiher, 
as follows:) 

“Q Captain Ator, I believe you refer to this tail sec¬ 
tion, I think you used the word “back”? A Back? 

“Q Bid you intend to mean a backward motion?” 

MR. BRESS (reading): “Oh, no.” 

MR. O’DONOGHUE (reading): “No, no.” 

THE COURT: Wait a minute. There is a succession 
of no, noes here. The question is: “Did you intend to 
mean a backward motion ?” 
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Then there was interpolation by counsel, and then the 
answer was: “No, no.” 

Is that right? 

2103 MR. GALIHER: Yes, sir. 

THE COURT: AU right. 

(The reading of the deposition of M. D. ATOR was 
resumed and proceeded as follows:) 

“Q Were you in position to notice whether there was 
any— A Let’s get this a little bit, are we speaking of 
the fuselage? 

“Q Yes, sir. A Tail section? 

“Q Yes, sir; that is right. A Well, naturally, when 
I said back, meaning that it was back of the front part of 
the airplane. 

“Q You did not mean a backward motion? A Oh, 
no, no, I could not say that. I didn’t believe that. 

“Q Could you tell whether there was any backward 
or forward motion of that tail section? A Could I tell? 

“Q From your position? A Oh, no, not exactly, you 
could not tell, but it would be—the things would be al¬ 
most— 

“Q Did it come forward? A Yes, sir.” 

(The reading of the deposition of M. D. ATOR 

2104 continued, under the heading “Cross-examination 
by Mr. Scott,” the questions now being read by 

Mr. OT)onoghue, as follows:) 

“Q Captain, you stated that the plane maintained its 
line of flight, the front part of the fuselage? A Yes. 

“Q You mean that it continued going forward? A 
That is right. 

“Q It appeared to hold? A That is right. In other 
words, when I say hold, that is like saying back, and 
that is one of our terms we use in this flying, when I 
say hold, meaning it was level. If it was up like this, it 
wasn’t holding. 

“Q You mean if it was to the side, it wasn’t holding? 
A That is right. 

“Q When you say it appeared to hold, you mean 
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nothing more than— A I don’t mean stopped in mid 
air. I mean that it was holding its stability. 

“Q From the point of the crash, the front part of 
the plane continued forward? A There is no question 
about that. 

“Q The two planes, the small plane and the large 
plane, were coming in the same direction, were 

2105 they not? A That is right. 

“Q And just prior to the time of the striking 
of the two, the forward motion was in the same direc¬ 
tion? A That is right. 

“Q In other words, they were both headed in the 
same direction? A That is right. 

“Q After the crash, the forward part of the larger 
plane continued forward? A That is right. 

“Q There isn’t any question about that? A That is 
right. 

“Q It continued forward? A That is right. 

“Q It didn’t drop straight down? A That is right. 

“Q Did the back part continue forward? A Well 
now, that I could not tell, the only thing I could say, in 
the remark I made, I passed the remark to Anderson 
that it looked like a slow motion picture, looked like it 
floated dowm, and just barely, part of it tipped a little 
bit, you would have thought it would have dumped right 
over, but it really did not, and I passed the remark that 
if there was any one in there, that they would live, 

2106 they would outlive it. 

“Q Which part do you mean just floated down?” 

MR. BRESS (reading): “You are referring to the 
rear part now?” 

(The reading continued:) 

“A That is right, oh, yes. 

“Q Could that height of the Eastern plane, the large 
plane coming in, be around 400 feet? A Oh, it could. 

“Q Between three and four hundred? A It could 
now, understand. Four hundred feet, it could be other 
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than that. I would say, if they asked me the height of 
it, when I said that, I don’t know, I said around there, 
250 or 300 feet, something like that, it could be 400. 

“Q Did you see where the two planes were at the 
time of the impact? A You mean relative to the 
ground? 

“Q That is right. A I could not tell you that. 

“Q You could not say? A No. 

“Q One way or the other? A No, I could not tell 
you that. I would have had to have been directly under 
it to do that. 

2107 “Q So from your position you would be unable 
to state where the impact took place? A That is 

right, definitely, the only thing I could do is guess at it. 

“Q We don’t want that, and you are certain, however, 
that the forward part of the plane continued to go for¬ 
ward after the crash? A That is right.” 

(Continuing, the questions being read by Mr. Bress:) 

“Q But you don’t know how far it moved? A No. 
“Q It seemed to hang, then nosed over? A That is 
right.” 

(Continuing, the question being read by Mr. O’Don- 
oghue:) 

“Q I want to make one point clear. When you used 
the word ‘hang,’ you don’t mean that it was stationary? 
A Oh, no, it didn’t stop, it hung with the motors on 
and everything.” 

MR. BRESS: That is all. 

I should now like to read in evidence the deposition of 
Sergeant Buckwalter, of the Bolling Air Force tower. 

THE COURT: And then, again, that was a deposition 
taken Friday, November 7, 1952. Is that correct? 

MR. BRESS: Yes, sir. 

2108 THE COURT: And taken in Washington? 

MR. BRESS: Yes, sir. 

THE COURT: And Buckwalter is, again, one of those 
who are outside the jurisdiction at the present time. 
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(Counsel proceeded tc the reading of the deposition of 
WILLIAM S. BUCKWALTER, first under the heading 
“Examination by counsel for plaintiff,” the questions be¬ 
ing read by Mr. Bress and the answers by Mr. Bernstein 
from the witness stand, as follows:) 

“Q Sergeant, will you state your full name and pres¬ 
ent address? A William S. Buckwalter, Technical Ser¬ 
geant, Maxwell Flight Service Center, Maxwell Air Force 
Base, Montgomery, Alabama. 

“Q How long have you been stationed where you are 
now, Sergeant? A Since October 25, 1952. 

“Q How long have you been in the Air Forces? A 
I have been in since April 30, 1941. 

“Q Has your work during that period, since 1941 to 
date, been primarily in connection with control towers? 
A No, sir, it hasn’t. 

“Q How long has it been in connection with airport 
control towers? A Since May, 1947, when I grad- 
2109 uated from Control Tower School. 

“Q What school was that Sergeant? A Scott 
Air Force Base. 

“Q Run by the Army Air Forces? A Yes, sir. 

“Q Now, when you graduated from that school at Scott 
Air Force Base, what was your next assignment? A I 
was assigned to Edgewood Arsenal, and from there I 
was transferred to Olmstead Air Force Base, Middletown, 
Pennsylvania. 

“Q Now, your first assignment was where? A Edge- 
wood Arsenal. 

“Q Edgewood Arsenal? A That is correct, sir. 

“Q What did you do at Edgewood Arsenal? A 
There I was on duty as partly tower operator and partly 
instructor of TIP, Troop Information Program. 

“Q As tower operator, would your duties as an Air 
Force tower operator be comparable to the tower opera¬ 
tors controlled by Civil Aeronautics Authority that work 
at the various civilian airports? A I don’t know how 
the Civil Aeronautics run their control towers whatsoever. 
I have never been in one. But I do know how the 
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2110 military government runs their Army control tow¬ 
ers. 

“Q Yon say you went next to Middletown Air Depot, 
Middletown, Pennsylvania? A Yes, sir; that is correct. 

“Q And you worked there as a control tower operator? 
A Yes, sir. I had six weeks training, on-the-job train¬ 
ing. 

“Q At Middletown? A At Middletown; yes, sir. 

“Q And you stayed just those six weeks or you stayed 
longer? A No. I stayed longer at Middletown. The 
six weeks are the prescribed on-the-job training to get 
familiar with the actual control tower work, whereas at 
the tower school you learn the theory. 

“Q Incidentally, going back to your training at Scott 
Field, you were qualified under the appropriate Air Force 
courses as a tower operator coming out of that school? 
A No. They give you the MOS for control tower oper¬ 
ator. 

“Q MOS meaning what? A That is the service num¬ 
ber as to your particular job, such as a clerk might be 
150, or something like that; the control tower 

2111 MOS then was 552. 

“Q Which means you are in control tower 
work; you are designated for that type of work? A 
That is correct. 

“Q Now, coming back from Middletown, where did 
you go? A From Middletown I went to Andrews Air 
Force Base. 

“Q When was that? A That was in 1948. 

“Q When you went to Andrews, you went in what 
capacity? A I went there as a control tower operator. 

“Q How long did you stay at Andrews Air Force 
Base? A I don’t know the exact amount of time I did 
stay there before I left on my tour to Germany with the 
Air Lift. 

“Q While you were at Andrews, you got what was 
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called as skilled MOS 552, didn’t you? A That is cor¬ 
rect 

“Q What does that mean? A That means that you 
are qualified to handle any or all circumstances that 
might arise with tower work. 

2112 “Q At tower control work? A That is cor¬ 
rect, sir. 

“Q Did you serve as any sort of a supervisor, super¬ 
visory official at Andrews; that is— A Yes, I was 
trick chief over several men that we had on one particu¬ 
lar shift. We worked our shifts four shifts to a day. 

“Q In other words, one particular shift you were in 
charge of all the men in the tower? A That is correct. 

“Q Like a supervisor? A That is correct, sir. 

“Q And from Andrews you went where? A To Ger¬ 
many. 

“Q Where in Germany, and for what purpose? A I 
was at Weisbaden, and over there I was working as a 
760, as an airborne radio operator. 

“Q Was that during the so-called Air Lift? A Yes, 
sir. 

“Q For the relief of Berlin? A Yes, sir. 

“Q And how long were you in that assignment? A 
I was in that assignment approximately two and a half 
months until I had a recurrence of a war injury, and 
then I returned to the States in February of ’49. 

2113 “Q Now, February of ’49, when you returned to 
the States, where did you go? A I was stationed—I 
was a patient at Walter Reed General Hospital. 

“Q For how long? Well, you went from there to 
Bolling, didn’t you, Bolling Air Force Base? A I went 
from Walter Reed to Bolling Air Force Base. I can’t 
say how long I was there. 

“Q When did you go to Bolling Air Force Base, ap¬ 
proximately? A If I am not mistaken, I believe I went 
there either the latter part of June or the first part of 
July. I may be wrong there, but it was in that vicinity. 
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“Q And yon went to Bolling for control tower duty? 
A Yes. I went to Bolling as temporary duty in the con¬ 
trol tower until I received my orders to go ROTC. 

“Q While at Bolling did you operate as a skilled MOS 
552? A Yes, after I had several weeks of familiariza¬ 
tion with the local area of the Bolling Field and the 
familiarization of the tower that is required. A 

2114 new man coming into a tower, you get familiarized 
with your own stations you are going to work. 

“Q But after that you did operate as a skilled MOS 
552 at Bolling? A Yes, sir. I was in charge of a shift, 
trick. 

“Q You were in charge of a shift there? A At Boll¬ 
ing, yes. 

“Q Do I understand that skilled MOS 552 rating would 
be the highest rating you could have in the Air Forces 
for control tower work? A At that time it was, yes. 

“Q At that time? A Yes. 

“Q You were in that type of duty on November 1, 
1949, at Bolling? A Yes, I was. 

“Q In charge of a trick, or shift, as you say, again? 
A That is correct. 

“Q And you were on duty the morning of November 
1, 1949? A Yes, I was. 

“Q Now, while you were on duty that morning, did 
there come a time when you became aware of a military 
B-25 that was going to land at Bolling Air Force 

2115 Base? A The traffic in the morning of November 
1, 1945—correction—’49—was rather heavy, and 

there are all types landing and taking off, a lot of local 
and transits; it could be 25s or 47s or any type of mili¬ 
tary aircraft. 

“Q You are speaking now of at Bolling? A Yes, at 
Bolling Air Force Base. 

“Q Now, somewhere approximately around between 
11:00 and 12:00 o’clock did you become aware of an 
Army B-25 designated AFO-278? A Yes, I had. 
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“Q When did you first become aware of that planet 
Did it call in to you, or something! A Well, according 
to the morning of that—the B-25—we had different types 
of planes, and I recollect an Air Force B-25 calling for 
landing instructions at Bolling Air Force Base.” 

MR. 6ALIHER: That objection is withdrawn, Your 
Honor. 

(Reading of the deposition of WILLIAM S. BUCK- 
WALTER was resumed:) 

“Q Sergeant, did you previously, at the request of 
an investigator, make a statement with regard to the 
facts of this accident! A I have been contacted twice, 
and was asked to give statements. 

2116 “Q Sergeant, I referred a moment ago to an 
Army B-25 designated as AFO-278 and asked you 

whether between the hours of 11:00 and 12:00 on the 
morning of November 1, 1949, you heard from that plane 
or contacted that plane with reference to coming in to 
land at Bolling Air Force Base? A I recollect contact¬ 
ing and giving landing instructions to Air Force AFO- 
278.” 

MR. BRESS: The middle of page 10. I see. You are 
right. Read that answer again, please. 

(The reading of the deposition was resumed:) 

“A I recollect contacting and giving landing instruc¬ 
tions to Air Force AFO-278. 

“Q Do you recall at approximately what time you 
first contacted or were contacted by that particular flight? 

“The question is, approximately what time did you 
contact or were you contacted by this particular B-25 
that I have reference to? A Working in a control 
tower, when an aircraft makes his initial call for a land¬ 
ing instruction, the time isn’t too important. The time 
we log on our Form 18 is the actual time of take-off and 
actual time of landing. 

“Q Did you log in the Bolling log the time of 

2117 the landing of that particular plane? A Yes; I 
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have the recollection of the actual time, and it 
must be logged. 

“Q And that plane was logged when it landed? A 
Yes, it was. 

“Q By yon? A Yes, sir. 

“Q What was the time that yon logged it as landing 
at Bolling Air Force Base? A As I recollect, to the 
best of my knowledge, the actual time the wheels of the 
Baker 25 touched the ground was 11:48. 

“Q And that is the B-25 designated AFO-278, the 
one we are referring to? A That is correct. 

“Q So then yon logged it as landing 11:48. 

“In terms of the landing time of 11:48, could yon 
approximate the. time, that is, how many minutes before, 
approximately, you first contacted or were contacted by 
that particular B-25 while it was in flight? Your best 
approximation. A When the Baker 25 first initiated its 
call for landing instructions, he gave me his position as 
being west of National Tower. I had given him landing 
instructions to fly well south on downwind leg, 
2118 keep well south of Alexandria, Virginia, so as not 
to interfere with the congested area of National 
Airport. I do not recall seeing the Baker 25 at any 
one time on that particular flight because that day we 
were working a right-hand traffic pattern at Bolling Field, 
and he had asked permission to make a left-hand pat¬ 
tern for the Bolling Field, and I had given him those 
specific instructions. He acknowledged. I told the air¬ 
craft to check on base leg. The aircraft acknowledged. 
I also told the aircraft to check 3 miles on final. When 
the aircraft checked 3 miles on final; that is when he has 
entered our true pattern, and I had watched the aircraft 
on the final approach until his wheels touched down. 

“As to the time, I cannot say because I do not know 
how far west he was of National Airport or how far 
south because of other traffic in between that I was work¬ 
ing. 
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“Q Well, Sergeant, you say you can’t say the exact 
time when you had this first transmission; but you do 
know it landed 11:48 at Bolling? A Yes, sir. 

“Q And you told us the instructions you gave him, 
and the fact that when he was three miles out and you 
watched him all the time until his wheels touched 

2119 down? A Yes. 

“Q Could you give a minimum or maximum ap¬ 
proximation; was it before five minutes that he landed 
of the time before it touched down at Bolling when you 
had this initial conversation with him? A I would say 
there was a lapse between 13 to 15 minutes between his 
initial call and the time his wheels touched Bolling Air 
Force Base. 

“Q In other words, to bring it down to exact times, 
you have testified that his wheels touched down at Bolling 
at 11:48, and that you know that definitely; is that cor¬ 
rect? A I know for a fact, and, if possible, I would 
like to have reference to the Form 18 of that specific 
morning. 

“Q The Form 18 is the Bolling Tower log; isn’t that 
correct? A The Form 18 is the tower log which we 
keep and is precise to the actual times of take-offs and 
landings and contacts of any odd incidents that may 
occur during my tour of duty. 

“Q To the best of your recollection, you know that 
that Form 18, as you filled it out that day, showed this 
B-25 as having landed at Bolling at 11:48? A Yes, sir; 
that is correct. 

2120 “Q Now, coming back to your testimony a mo¬ 
ment ago of your time estimate to show approxi¬ 
mately when you felt the minimum and maximum times 
with which this first conversation occurred with the B-25, 
you said you thought it was between, if I recall cor¬ 
rectly, 13 and 15 minutes prior to the time it landed at 
Bolling; am I correct in that? A That is correct, sir. 

“Q Which would place that initial transmission be- 
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tween you and the B-25 at somewhere between 11:33 and 
11:35; somewhere in that area? A That is approximate 
time; yes, sir. 

“Q When that B-25 transmitted to you or you to him, 
when you had these initial transmissions and you gave him 
instructions, you say he told you he was west of the Na¬ 
tional Washington Airport? A That is correct, sir. 

“Q Did you see him at all when he was in that area 
about the time of this initial transmission?” 

ME. O’DONOGHUE (reading): “For the record, I 
want to object now on the grounds all of this questioning 
is not germane to the issues we are here to determine.” 

ME. BEESS (reading): “If it is not germane, the 
Court can rule on it; but as far as—” 

ME. O’DONOGHUE (reading): “I just wanted 
2121 to make the record.” 

ME. BEESS (reading): “This witness is going 
to tell all the facts he knows.” 

THE COTJET: The objection is that what facts he 
has told us about are not pertinent to the issues we are 
concerned with. If they are, I think I should be en¬ 
lightened out of the presence of the jury. So if you want 
to come to the bench and tell me what it was, I will rule 
on it. 

ME. AHEENE: The question wasn’t answered, Your 
Honor. 

ME. BEESS: The question wasn’t answered, Your 
Honor; so we will withdraw that question and go to the 
next one. y 

THE COUET: Very well. / 

(The reading of the deposition of WILLIAM S. EUCK- 
WALTEE was resumed and continued as follows/*) 

“Q You have placed this initial communication petween 
you and the B-25 at somewhere between 11:33 slid 11:35 
on the morning of November 1, 1949. And vou have 
stated also that when this initial communication occurred 
the B-25 told you that it was somewhere west of Wash- 
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“Q Well, Sergeant, you say you can’t say the exact 
•time when you had this first transmission; but you do 
know it landed 11:48 at Bolling? A Yes, sir. 

“Q And you told us the instructions you gave him , 
and the fact that when he was three miles out and you 
watched him all the time until his wheels touched 

2119 down? A Yes, 

“Q Could you give a minimum or maximum ap¬ 
proximation; was it before five minutes that he landed 
of the time before it touched down at Bolling when you 
had this initial conversation with him? A I would say 
there was a lapse between 13 to 15 minutes between his 
initial call and the time his wheels touched Bolling Air 
Force Base. 

“Q In other words, to bring it down to exact times, 
you have testified that his wheels touched down at Bolling 
at 11:48, and that you know that definitely; is that cor¬ 
rect? A I know for a fact, and, if possible, I would 
like to have reference to the Form 18 of that specific 
morning. 

“Q The Form 18 is the Bolling Tower log; isn’t that 
correct? A The Form 18 is the tower log which we 
keep and is precise to the actual times of take-offs and 
landings and contacts of any odd incidents that may 
occur during my tour of duty. 

“Q To the best of your recollection, you know that 
that Form 18, as you filled it out that day, showed this 
B-25 as having landed at Bolling at 11:48? A Yes, sir; 
that is correct. 

2120 “Q Now, coming back to your testimony a mo¬ 
ment ago of your time estimate to show approxi¬ 
mately when you felt the minimum and mafimT im times 
with which this first conversation occurred with the B-25, 
you said you thought it was between, if I recall cor¬ 
rectly, 13 and 15 minutes prior to the time it landed at 
Bolling; am I correct in that? A That is correct, sir. 

“Q Which would place that initial transmission be- 
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tween you and the B-25 at somewhere between 11:33 and 
11:35; somewhere in that area? A That is approximate 
time; yes, sir. 

“Q When that B-25 transmitted to you or you to him, 
when you had these initial transmissions and you gave him 
instructions, you say he told you he was west of the Na¬ 
tional Washington Airport? A That is correct, sir. 

“Q Did you see him at all when he was in that area 
about the time of this initial transmission?” 

MR. O’DONOGHUE (reading): “For the record, I 
want to object now on the grounds all of this questioning 
is not germane to the issues we are here to determine.” 

MB. BRESS (reading): “If it is not germane, the 
Court can rule on it; but as far as—” 

MB. O’DONOGHUE (reading): “I just wanted 
2121 to make the record.” 

MR. BRESS (reading): “This witness is going 
to tell all the facts he knows.” 

THE COURT: The objection is that what facts he 
has told us about are not pertinent to the issues we are 
concerned with. If they are, I think I should be en¬ 
lightened out of the presence of the jury. So if you want 
to come to the bench and tell me what it was, I will rule 
on it. 

MR. A HERNE: The question wasn’t answered, Your 
Honor. 

MR. BRESS: The question wasn’t answered, Your 
Honor; so we will withdraw that question and go to the 
next one. 

THE COURT: Very well. 

(The reading of the deposition of WILLIAM S. BUCK- 
WALTER was resumed and continued as follows:) 

“Q You have placed this initial communication between 
you and the B-25 at somewhere between 11:33 and 11:35 
on the morning of November 1, 1949. And you have 
stated also that when this initial communication occurred 
the B-25 told you that it was somewhere west of Wash- 
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ington National Airport; isn’t that correct! A That 
is correct. 

“Q Now, at about that time, or shortly thereafter, 
did yon yourself see this B-25 west of Washington 

2122 National Airport! A No, I hadn’t. 

“Q Did yon see him anywhere! A I first seen 
the B-25 in flight when it was three miles on final. 

“Q And it was headed straight in for Bolling at that 
time! A Yes, sir. 

“Q And continued in and came straight in! A The 
final approach yon are on yonr last leg in. 

“Q Were yon listening at all during the period of 
11:00 to 12:00, November 1, 1949, to frequency 126.18! 
A Yes, I was. 

“Q Where was that frequency tuned in in the Bolling 
Tower; where was it physically related to you, and where 
were you at that time! A The Bolling Tower is set up 
—the A position operator, which was myself that morn¬ 
ing, was in the northwest corner of the tower. There is 
a long desk with—what do you call them—amplifiers— 

“Q Speakers! A With speakers. 

“Q Those speakers sat against the back of the desk 
closer to the window, you might say, than the glass! 
A Like if I was there, the speaker set on an 

2123 angle like this. 

“Q In other words, the angle more or less was 
directed up to your face! A That is correct, sir. 

“Q In other words, so that the tones coming out of 
that speaker would be more or less beamed into your 
face so you could hear it better; is that correct! A That 
is correct 

“Q Within how many feet would you say you were 
of this speaker that had 126.18 tuned in on it! A I 
would say approximately between 3 and 4 feet. 

“Q Between the hours of 11:00 and 12:00 on that 
date, did you hear coming out of that 126.18 speaker any 
transmissions between Washington National Airport tower 


and a Bolivian plane, or a Bolivian P-38, anything of that 
character?” 

MR. O’DONOGHUE (reading): “I object to that on 
the ground it is leading. 

THE COURT: Leading? 

MR. O’DONOGHUE: Yes, Your Honor. 

MR. BRESS: Would you like to hear the question, 
Your Honor? 

THE COURT: It seems to be leading, on a material 
matter. So therefore if it was asked in open court of 
the witness on the stand, it would have to be 
2124 excluded; and I think it suffers from the same dis¬ 
ability, even though it is in the deposition. 

MR. BRESS: If the Court pleases, I would like to 
read the answer to the question, and the colloquy. The 
question, I submit, is not leading. 

THE COURT: I have given you my copy of the de¬ 
position. Probably I could resolve it more effectively. 

MR. BRESS: The question is not leading, I submit 
(handing up the deposition). 

MR. O’DONOGHUE: I will withdraw the objection. 
I suppose it would throw the deposition into utter con¬ 
fusion if I did not. 

I was just reading, Your Honor, what is down here in 
black and white. But as I read on, I will withdraw the 
objection. 

THE COURT: Supposing I read on and see for my¬ 
self. 

MR. BRESS: I don’t think the question is leading, 
Your Honor. 

THE COURT: Since I don’t have to rule on anything 
now with respect to it, very well. We will strike any 
reference to the question. 

MR. BRESS: There may be some other objections. So 
would Your Honor keep that in front of you? 

THE COURT: I would be very glad to. 
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MR. BERNSTEIN: Would you please restate your 
question! 

2125 (The reading was resumed:) 

“Q Between the hours of 11:00 and 12:00 on 
that date, did you hear coming out of that 126.18 speaker 
any transmissions between Washington National Airport 
tower and a Bolivian plane, or a Bolivian P-38, anything 
of that character! A I heard the tower give an NX-38 
landing instructions. As to the precise words that he 
had said, I do not recollect. 

“Q What is your best recollection as to what those 
instructions were! A I can’t say. 

“Q But you do recall they were landing instructions!” 
THE COURT: Can you agree what “NX-38” is! 

MR. BRESS: That is the Bolivian P-38. 

THE COURT: I thought that was so, but I wanted 
to make it clear, because I don’t know that the jury 
knew, until you just spoke. 

MR. BRESS: It has been in evidence. 

MR. O’DONOGHUE: I have never heard it referred 
to as that, before or since. 

MR. BRESS: It has been referred to, and it has it 
painted on it. 

THE COURT: In any event, he heard the 

2126 tower give an NX-38 landing instructions. If it 
is material as to what an NX-38 is or was, we will 

have further elucidation with respect to it. 

MR. BRESS: Yes; we will tie that up. 

(The reading was resumed:) 

“Q But you do recall they were landing instructions! 
A Yes. 

“Q Assuming, based upon your last answer, that you 
can’t give the exact words that were used, can you even 
approximate the words; I mean, put them in a form to 
fit your memory as to just what type of landing instruc¬ 
tions they were! A I don’t recall the actual words that 
the tower had spoken to the P-38.” 

MR. BRESS: Continue with your answer on page 20. 
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MR. GALIHER: Excuse me. I believe there was an 
objection to that. 

MR. BRESS: The answer was “I don’t recall the 
actual words that the tower had spoken to the P-38.* 
And you said “Excuse me.” 

MR. GALIHER: Over on the next page. 

THE COURT: You mean on 20? 

MR. GALIH E R: Yes, sir. 

MR. WARNER: I suggest we read the whole 

2127 thing from 19 there. 

THE COURT: If he doesn’t recall the actual 
words, or the gist or substance of them, he can’t go for¬ 
ward, as he has in this next answer, and predicate what 
he is about to say on an assumption—“I assume”—be¬ 
cause his assumption would be just as bad as his opinion, 
and neither would be admissible. Fundamentally we all 
agree on that. In other words, you can’t assume anything 
and you can’t give your opinion on anything, because when 
a witness does that, he intrudes upon the province of the 
jury. It is the jury’s function to assume or to conclude 
or to form an opinion, not the witness’—unless he hap¬ 
pens to be an expert. It is germane; so I will exclude that 
assumption on his part. 

MR. BRESS: If the Court pleases, to the extent that 
this man, being an expert in the field of traffic control 
work, testified he heard landing instructions—although he 
cannot state the exact words he heard, he could not re¬ 
member the exact words he heard—but he knows the 
words he heard were landing instructions. 

THE COURT: He has said that, hasn’t he? 

MR. BRESS: Yes. 

TEE COURT: He said he heard landing instructions. 

MR. BRESS: Yes. 

THE COURT: That is enough. Now he goes forward 
and seeks to clarify or enlarge upon an answer he 

2128 gave, which presumably is perfectly clear. 

MR. BRESS: Yes. 
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MR. O’DONOGHUE: Under those circumstances, 
Your Honor, I would move all questions from that ques¬ 
tion objected to as leading be stricken and disregarded, 
because I don’t think the original. answer elicited was 
properly elicited, either. And the clarification, if that 
is going out, I think the original question and answer 
should go out, too. 

ME. BRESS: The first objection that was made was 
that it was a leading question. And here is a man sitting 
in the tower at Bolling Field and you ask him: 

“Between the hours of 11 and 12 on that date, did you 
hear coming out of that 126.18 speaker any transmis¬ 
sions between Washington National Airport tower and a 
Bolivian plane, or a Bolivian P-38, anything of that char¬ 
acter?” 

And he says yes, he did. And what did he hear? And 
he states it. There is nothing leading about that. There 
is no other way to direct his attention to felling us 
what he knows about transmissions between those two 
sources. 

THE COURT: I said at the beginning I thought the 
question was leading. It is leading on a material mat¬ 
ter. It is just like the question “When did you stop 
beating your wife?” No matter what is said, there 
2129 is an indication to the witness, as to his answer, 
that he certainly isn’t going to be innocent. How¬ 
ever, let it go. We have gone past it now. 

MR. O’DONOGHUE: Your Honor, I would prefer 
to have the whole thing in or nothing. 

THE COURT: Counsel have a right to object. You 
have objected. You have had a discussion about it. We 
have gone past it. And I know what your feelings are. 
You would like to have it all in or none. But it is my 
duty to rule on it, and I may or may not want it all in. 
I have the final say, and my final say at this moment is 
we will let it stand as it is. And I will strike what I 
said I would strike at the beginning—his assumption. He 
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says categorically he doesn’t recall the actual words the 
tower had spoken to the P-38, and then he goes further 
and says: “I assume they were normal landing instruc¬ 
tions for National Airport” We don’t want his assump¬ 
tion. He has already testified they were landing in¬ 
structions, and I will exclude his assumption. 

(Beading) ‘‘Coming back to my question, you have 
just stated what is normally included in a landing in¬ 
struction; do you recall whether or not all those items 
which you have mentioned were actually included in the 
specific instruction you overheard on that occasion?” 

That question suffers from the same disability, 
2130 because I have struck out his assumption. So 
when you come back to his assumption, the as¬ 
sumption is excluded, and the question just asked is 
excluded. 

(The reading was resumed as follows:) 

“Q Now, following that particular transmission you 
overheard between the Washington National tower and 
this NX-38, subsequent to that time did you hear any 
other transmission between these same two parties? A 
No, I hadn’t. 

“Q Did you subsequent to that initial transmission 
hear any reference to a coming out over this same speak¬ 
er—that is, 126.18—any reference to a P-38, or a Bolivian, 
or a Bolivian plane?” 

MR. O’DONOGHTJE (reading): “Again, I object.” 

MB. BBESS (reading): “I said between the same two 
sources. This is another question.” 

MR. O’DONOGHTJE (reading): “It is a leading ques¬ 
tion, also.” 

This is page 21, Your Honor. 

MR. BRESS (reading): “Do you want the question 
read back?” 

And the witness said “No.” 
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At the bottom of page 21, Your Honor, is the answer. 

THE COURT: You may answer. 

(The reading was resumed:) 

2130A “A During the course of my tour of duty that 
morning, I did hear somebody—who, I don’t know 
—make a frantic cry of ‘Bolivia, Bolivia, Bolivia/ over 
126.18.* 

THE COURT: And the other objection that immedi¬ 
ately follows has been noted, and also the other objection 
that immediately follows that has been noted; and the 
ruling takes care of those two objections. All right. 

MR. BRESS: Shall I read the questions now?—begin¬ 
ning at the bottom of page 22?— 

“Q What was there about the manner in which those 
words were spoken by somebody that came through that; 
speaker that prompts you to say it was frantic? A I 
will say it wasn’t a normal tone of voice coming from 
the speaker. 

“Q You know what the word ‘frantic’ means? A I 
believe it means a person excited, or isn’t in normal 
speech, at the time of danger, or of an occasion of help 
needed or want. 

“Q And it sounded like that? A That is correct, sir. 

“Q Sergeant, coming back now to your first com¬ 
munication with this B-25 in reference to the time it 
landed, and you said it landed 11:48, and your first com¬ 
munication with it you placed somewhere between 
2130B11:33 and 11:35. Was the time lapse between 
your first instruction and communication with him 
to the time it landed such as to indicate compliance by 
the B-25 with the instructions you gave him on that first 
occasion?” 

MR. O’DONOGHUE: An objection. 

THE COURT: I don’t think he can make an answer 
of that character. 

MR. BRESS: What is sought to be elicited— 

THE COURT: I understand. 
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MR. BRESS: —is the time it would take for him to 
comply with the instructions. 

THE COURT: It is more than that, as to whether or 
not there was an indication that compliance was had. 
That is the point I make and I assume that is the point 
counsel raises by his objection. If there was merely time 
enough, that is one thing; but actual compliance is an¬ 
other. And the verb is used which indicates to me actual 
compliance. 

MR. BRESS: It is quite relevant. 

THE COURT: It may be entirely relevant; but it may 
be very leading. If you ask it for the purpose of indi¬ 
cating compliance, it is leading. I don’t know how ma¬ 
terial it is. I assume counsel wouldn’t object at the time 
unless they thought it was material—and I have no way 
of telling. 

(The reading was resumed:) 

2130C “Q When you say ‘make the pattern,’ you mean 
the pattern -that you had instructed the B-25 to 
follow? A That is correct. It would take an average 
of 13 to 15 minutes to get from the position he first called 
in until the time his wheels touched Bolling Field. 

“Q Sergeant, if you as a tower operator at Bolling 
Tower gave a plane certain instructions to follow, and 
there was something that came up which would require 
it—or not necessarily require it, but by reason of which 
it might want to deviate from those instructions, would 
it so inform the tower; is that standard procedure?” 

MR. O’DONOGHUE (reading): “I object to the ques¬ 
tion.’’ 

THE COURT: You are talking about the tower at 
Bolling Field, aren’t you? And this man has said he 
knows nothing about civil air control, and knows only 
about the Army. So this may be interesting, as far as 
Bolling Field is concerned. 

MR. BERNSTEIN: Your Honor, may I say some¬ 
thing in my position as counsel? 





908 A 


THE COURT: I will conclude you are down there, 
and we will recess for five minutes. 

(Following brief recess:) 

2131 “Question: Sergeant, if you as a tower opera¬ 
tor at Bolling Field gave a plane certain instruc¬ 
tions to follow, and there was something that came up 
which would require it, or not necessarily require it, but 
by reason of which it might want to deviate from those 
instructions, would it so inform the tower? Is that stand¬ 
ard procedure?” 

MR. O’DONOGHUE: We have covered that and the 
objection has been read and Your Honor has sustained the 
objection on that. 

MR. BRESS: Your Honor mentioned in ruling—that 
is correct—that this witness has testified that he is a spe¬ 
cialist in Army control towers and not in civilian towers, 
and what is normal procedure in one might not be normal 
in the other, but the question does not attempt to ask 
him what would be normal procedure in civilian. It is 
related solely to the practice followed by the B-25, with 
the instructions from this tower, if he knows what the 
instructions would be. 

THE COURT: Then are you concerned with reference 
to what the B-25 did? 

MR. BRESS: Yes, that is all we want to show. 

Read the answer at the bottom of the page. 

MR. O’DONOGHUE: Well, then it is irrelevant. 

THE COURT: I haven’t read this deposition. 

2132 I don’t know whether it is relevant or not. 

I am assuming that this reference to the B-25 
is irrelevant and not germane unless it can be tied in. 

MR. BRESS: It is very germane. We will hear a 
lot more about the B-25 before the trial is over. 

THE COURT: But up to now it has not been tied 
in, but I am admitting it de bene, and I am admitting 
it subject to connection. Up to now the B-25 has nothing 
to do with our case. 
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Counsel says he is going to connect it. Whenever the 
time comes, you make the connection. All right. 

ME. BRESS: Read the answer. 

“Answer: Any aircraft that doesn’t fly, or wants to 
change its mind, notifies military airways or the control 
tower of his intentions. 

“Question: In other words, am I to understand, if 
this particular B-25 had wanted to change its mind, or 
deviate from the instructions you had given, that your 
tower would have been notified?” 

MR. O’DONOGHUE: “I object to that question. It is 
leading and irrelevant.” 

MR. BRESS: Would you answer, Sergeant, please, 
after the Court rules? 

This is still military aircraft. 

THE COURT: Still on the B-25? 

2133 MUl. BRESS: Yes, sir. 

THE COURT: Then the question is, in other 
words, am I to understand, that this particular B-25, if 
he had wanted to change his mind after particular in¬ 
structions were given that your tower would have been 
notified? 

Well, all right. 

“Answer: Yes. The pilot of any aircraft, when they 
change their course, especially in a traffic pattern for 
landing, they would notify the tower as to the incident, 
or what they are going to do, so that I could adjust my 
own traffic as to where to place them in landing. 

“Question: From the time that you had this initial 
communication with this particular B-25 at which time 
you have already testified you gave it particular instruc¬ 
tions, from that time until the B-25 landed, did you get 
any notice from that B-25 of any change of plans or of 
course?” 

MR. O’DONOGHUE: “I object to that question.” 

THE COURT: Overruled. 

“Question: Or deviation from your instructions? 
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“Answer: No, sir. He followed complete instructions 
by checking in on the base leg south of Alexandria and 
three miles on final for Bolling Air Force Base. 

“Question: When he checked on base leg south 

2134 of Alexandria, could you say approximately how 
much time that was prior to the time he landed! 

Could you approximate it? 

“Answer: I wouldn’t be able to assume any time, be¬ 
cause I was working other aircraft in my own control 
zone at that time. 

“Question: But you do, at least, recall that he checked 
with you when he was on base leg south of Alexandria? 

“Answer: That is correct. 

“Question: When you refer to base leg, specifically 
what do you mean? How would that base leg run in 
terms of direction? 

“Answer: In a left-hand traffic pattern, the base leg 
is perpendicular on the near side of the runway which 
you are going to land, or which the aircraft is going to 
land. 

“Question: So bringing it to this particular flight, do 
I understand that its base leg would have been from west 
to east, roughly? 

“Answer: That is correct, sir. 

“Question: Because its final was on south to north? 

“Answer: That is correct. 

“Question: Approximately ? 

“Answer: That is correct, sir.” 

2135 MR. BRESS: You have another sentence to 
read. 

“Answer: In other words, here is your downwind leg, 
your base leg, and that is your runway. 

“Question: Sergeant, coming back to this B-25 again, 
now, you have already testified as to the instructions you 
gave that plane. You have testified that plane landed at 
11:48 at Bolling, and that you know that for a fact your¬ 
self. Now, under the instructions you gave that plane, on 
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the basis of your own knowledge of the time that plane 
landed and the time you saw him when he was approach¬ 
ing for his landing, and the times that he communicated 
with you when he was on base leg, and so on, would it 
be possible, in your opinion, for that B-25 to have simu¬ 
lated a landing at Washington National Airport at 
11:43?” 

MR. O’DONOGHUE: I withdraw my objection to that. 

MR. BRESS: Answer it. 

“Answer: From the time I seen the aircraft on final, 
I know that he did not make no simulated approach at 
another runway. What the actions of the aircraft were 
before his initial call, I can truly state the aircraft did 
not land or takeoff from any other air field or at Bolling 
from the time of his initial call to his landing at Bolling. 

“Question: By your statement ‘did not land or 
2136 takeoff,’ you include in that no simulated landing 
or takeoff?” 

MR. O’DONOGHTJE: I withdraw the objection. 

MR. BRESS: Answer it; page 29. 

“Answer: I can truly state that this Baker-25,0278 
did not make an approach of any sort, ILS landing, or 
otherwise, from the time he made his initial call for 
landing instructions at Bolling to the time he landed at 
Bolling. 

“Question: Referring now to the initial transmission 
between you and this Baker-25, which was somewhere 
11:33 to 11:35, you testified to, and referring also to this 
transmission that you heard over channel 126.18 between 
the Washington tower and an NX-38, can you relate those 
in terms of time, how many minutes apart they were? 

“Answer: I would say it was in the same vicinity of 
time, but as to the exact time, the separation, I can¬ 
not. 

“Question: Which came first, do you recall? 

“Answer: No, I don’t. It is pretty hard to decide 
as to which transmission comes first, as to whether the 



912 A 


Bolivian transmission or the transmission from the Baker- 
25 asking for his landing instructions.” 

ME. BKESS: That is all. 

2137 MR. O’DONOGHUE: Returning to this part 
that you excluded, Your Honor, if he had not so 

testified I would have sought to have it elicited by cross- 
examination. No one has objected to it. I think it 
should go in. 

THE COURT: What page is that? 

MR. O’DONOGHUE: Page 20, at the top of the page. 

THE COURT: Well, I have no objection. The whole 
business is more or less predicated on assumption or 
hypothesis, and I assume that the stricture leveled by 
the Court against the answer, now that the whole de¬ 
position has been read, and particularly the latter part, 
in the interest of justice it seems to me would warrant 
the introduction of that answer, which I previously ex¬ 
cluded, not knowing what was coming after. 

MR. BRESS: May we read the answer to that, then? 

THE COURT: Yes. 

MR. BRESS: The answer to the question on page 
19—the question is: 

“Assuming, based upon your last answer, that you 
can’t give the exact words that were used, can you even 
approximate the words, I mean, put them in a form to 
fit your memory as to just what type of landing instruc¬ 
tions they were?” 

And the witness’ answer: 

“I don’t recall the actual words that the tower 

2138 had spoken to the P-38.” 

And his answer was re-read: 

“I don’t recall the actual words that the tower had 
spoken to the P-38.” 

And he continued the answer: 

“I assume they were normal landing instructions for 
National Airport. As landing instructions are given on 
initial call, it is routine to give the type of traffic pattern 
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he will fly, where to check the altimeter setting and the 
windage. As to the specific words, what had been said 
to the -38, I do not recall.” 

;MR. O’DONOGHUE: I am satisfied, Your Honor. 

MR. BRESS: Your Honor, I should like to offer in 
evidence art this time the United States life tables, actu¬ 
arial tables, showing the life expectancy of Mr. Miller 
and Mrs. Miller as of the date of their deaths. 

As to Mr. Miller, age 55 to 56, the life expectancy of 
a man of that age is 18.20, 18 and .2 years. 

As to Mrs. Miller, the life expectancy of a female in 
the United States, age 44, was 30.6 years if she was 
between 43 and 44, and 29.7 years if she was between 
44 and 45. 

Those are the last official mortality tables published by 
the United States. 

THE COURT: Is that by the Department of Com¬ 
merce? 

MR. BRESS: Yes, Your Honor. 

2139 This document I have already shown to the 
other side and they agreed that this is correct, and 
the particular volume I am reading from is the last, 
based on the last census, published in 1946, as supple¬ 
mented with a current release as of October, 1951, which 
shows a slight increase in the expectancy, but I am not 
offering that. 

• • • • 

2143 THE COURT: What I am trying to find out is, 
presumably, your prima facie case will end to¬ 
morrow. 

MR. BRESS: Yes, I think so, except for this one 
thing, that I felt that I wanted to call the other man in 
the tower as part of my case. 

I don’t think I need that as far as my prima facie case, 
but in order to complete the picture, I have five more 
witnesses standing in the tower to show what happened, 
but I haven’t called them. 
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THE COURT: That presumably then is a matter of 
rebuttal, isn’t it? 

MR. BRESS: No. They are going to be called by 
the defense as witnesses if I don’t call them, and the 
only reason I have not wanted them thus far is because 
Your Honor has not yet ruled clearly as far as I am 
concerned on whether I have a right to call these people 
as hostile witnesses. 

THE COURT: Now, you have a memorandum for 
me? 

MR. BRESS: Yes, sir. 

THE COURT: Where is it? Do I get it? 

MR. BRESS: I will hand it to you. It is a memo¬ 
randum with a digest of all cases, federal and District of 
Columbia cases. 

THE COURT: What does it say? 

MR. BRESS: It says that you should do it. 
2144 THE COURT: That is fine. I will thank you 
to let me have it. 

You are not supposed to have heard that, members 
of the jury, but that will conclude the activities for today 
as far as you are concerned. 

In other words, you are dismissed until tomorrow morn¬ 
ing at 10 o’clock, with the usual caution. 

(Thereupon the jury left the court room.) 

MR. O’DONOGHUE: I was under the impression he 
argued that at some length the other day. 

THE COURT: That is what we had the argument 
about. We had an argument with reference to the ap¬ 
plicability of the rule, as to whether or not he could call 
a witness who wasn’t a party but was aligned with them, 
as a hostile witness. I indicated that the rule was di¬ 
vided into two categories- One was that you have to 
show the hostility or unwillingness on the part of the 
witness, and therefore the only way that can be deter¬ 
mined is when the witness is called, and then on any 
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manifested unwillingness, you could cross-examine and 
take advantage of the rule. 

The second part, with reference to an adverse party, 
and I concluded this particular witness that took the stand 
the other day—what was his name? 

MB. BRESS: Onion. 

THE COURT: Wasn’t an adverse party in the 

2145 strict sense of the rule, because he wasn’t an officer 
of the corporation, and that is as the rule says he 

must be in order to give Mr. Bress advantage of the 
rule, to cross-examine and ask leading questions. 

Then the discussion went off in this fashion: In any 
event, I didn’t think that the substance of what he said 
or the inference I drew from what he said was probably, 
the whole matter was moot as far as he was concerned, 
and I would be guided by his attitude on the stand, and 
I let you examine him, and Onion took the stand, and 
I said I would apply the federal rule, which you antici¬ 
pated I would, that you would be limited in cross-exami¬ 
nation what has been brought out on direct, and there¬ 
fore we got over that hurdle. 

As the result of some thinking over the weekend, you 
have concluded in your mind for some reason, not with 
respect to Onion, but with respect to somebody else, that 
the rule goes so far that where you have an actor, so to 
speak, a person who is negligent under the theory of 
respondeat superior, that is, where you have the situa¬ 
tion where that person is involved, you believe you may 
call that person as an adverse party under the rule and 
cross-examine to your heart’s content, subject to dis¬ 
cretion of the Court. 

That is your point? 

MR. BRESS: That is correct. 

THE COURT: I say no. 

2146 MR. BRESS: Two of the defendants agree with 
that. 

THE COURT: Which two agree with that? 
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MR. BRESS: Eastern and Bridonx. 

MR. O’DONOGHUE: I didn’t understand them to say 
they agree. 

MR. BRESS: They didn’t object. 

MR. O’DONOGHUE: They would not raise objection. 

THE COURT: Then I don’t have to rule about 
Eastern, and I don’t have to rule about Bridoux, but 
all I have to rule is about the United States of America. 

MR. BRESS: This memorandum was prepared on 
February 2nd, and I have added to it Wigmore on Evi¬ 
dence, Third Edition. 

This covers all the cases that could be found anywhere. 

THE COURT: Let us think in proper focus what the 
proposition is. In other words, where you have, not 
necessarily an adverse party, as far as pilots are con¬ 
cerned, but where you have an actor, and as a result of 
whose negligence you are seeking to effectuate a re¬ 
covery— 

MR. BRESS: Yes, that is right. 

THE COURT: —then if the actor himself is not the 
adverse party, but the agent of the adverse party, you 
can utilize the provisions of the rule with respect to 
him? 

MR. BRESS: Yes, and that is done daily in this 
court in this type of case. Very frequently where the 
plaintiff sues, where the plaintiff sues the Capital 
2147 Transit Company and the A. B. & W. Bus Com¬ 
pany, where plaintiff’s decedent was killed, the 
operators of both vehicles are called, not as adverse par¬ 
ties because they are not officers or managing agents 
of the corporation. 

THE COURT: How do they come within the rule? 

MR. BRESS: Because being the actors for the defend¬ 
ant, they are implicitly unwilling witnesses. They won’t 
testify about matters that will admit their own guilt. 

THE COURT: This is an addendum to the rule by 
judicial interpretation. 



MR. BRESS: It is still a matter of the Court’s dis¬ 
cretion, and I say under these circumstances, with the 
seriousness of this case, that these men to whom I have 
attributed a charge of negligence in causing the death 
of over fifty people, that in the exercise of sound judicial 
discretion the rule should be to permit them to be called. 

I say to you that you ought to permit it, and I will 
proceed only by leading questions only when necessary. 

I just don’t want to be bound by whatever they say. 

THE COURT: I think that what you say has a great 
deal of cogency attached to it. Of course, we do a lot 
of things here that are not quite orthodox. 

MR. BRESS: This point is covered in all the other 
Court Circuits in the memorandum. 

THE COURT: Very well. 

• • • • 

2149 Washington, D. C. 

Tuesday, February 10, 1953 

The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. McGUIRE and the jury. 

Appearances: 
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Mr. DAVID G. BRESS 
Mr. SHELDON E. BERNSTEIN 
For defendant Eastern Air Lines, Inc.: 

Mr. RICHARD W. GALIHER 
Mr. JOHN AHERNE 
Mr. ROBERT EWALD 
For defendant United States of America: 

Mr. ROSS O’DONOGHUE 
Mr. VINCENT BURKE 
For defendant Erick Rios Bridoux: 

Mr. BRAINARD H. WARNER in 
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2154 Courtland D. Perkins 

returned to the stand and was examined and testified fur¬ 
ther as follows: 

Cross Examination (Resumed) 

BY MR. AHERNE: 

Q Professor Perkins, the testimony which you gave 
on February 5th has been transcribed. Have you read 
that transcript, sir? A I was shown it very briefly 
last night. I haven’t read it in detail. 

Q You have been through it, have you? A I leafed 
through it, yes. 1 

Q Now, in the course of that testimony, you used a 
certain term which I believe was “aerodynamic character¬ 
istics” or “qualities.” Do you remember using- 

2155 that phrase or that term, I should say? A I cer¬ 
tainly could have used it. “Aerodynamic char¬ 
acteristics” is certainly possible. 

Q Will you tell us what that means, please? A 
“Aerodynamic characteristics” refers to the forces which 
would exist on any airplane due to the fact that it is 
moving with respect to the air. It is the air forces that 
act on the airplane. 

Q And do those forces fall into any particular and 
specified categories? A Yes. 

Q And do those categories have names for them? A 
Yes, they do. 

Q Can you tell us how many such categories there are? 
A May I ask for an amplification of the question? 

Q Level flight, fixed altitude. A With respect to 
this type of an airplane? I mean, that governs the flight 
of this particular airplane? 

Q Let us take it generally, first, Professor. A It is 
pretty difficult to make it general. If you are talking 
about flights of bullets, it is one thing. If you are talking 
about airplanes, it is another. 
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Q Let ns talk about airplanes. I meant airplanes 
generally, as distinguished from this particular DC-4. 
A Airplanes in general? 

2156 Q That is right. A Yes, you can narrow the 
aerodynamic characteristics down into certain para¬ 
meters that affect its flight, as to such things as lift of 
the airplane, the drag, the resistance of air to the ten¬ 
dency of the airplane to pitch—which means to rotate— 
and so on. 

How many do you want me to give? Those are the 
important ones. 

And the thrust produced by the propeller. They are 
the major factors. 

Q How about the weight? A The weight is not an 
aerodynamic parameter. 

Q What is that word you are using? A Parameter. 

Q How do you spell that, please? A P-a-r-a-m-e-t-e-r. 

Q So that we have the drag, you said? A The re¬ 
sistance or drag. 

Q That is the resistance. A Yes, 

Q And we have thrust. A Yes. 

Q That is what tends to keep the airplane in forward 
motion. Is that correct, sir? A That is correct. The 
drag is in one direction and the thrust is in the 

2157 other. 

Q And how about the lift? Did you mention 
the lift? A Yes, I did. 

Q And I think you mentioned one other, Professor. 
What is that? A This is a very important one in this 
case, and that is the tendency of the airplane to pitch, 
to rotate. 

Q Now, to reach the conclusion which you have ex¬ 
pressed in your direct examination on February 5th, you 
had to take those parameters or qualities or characteris¬ 
tics, whichever you call them, and apply them to the for¬ 
ward end of the DC-4, didn’t you, Professor? A That 
is correct. 
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Q You had to figure something that they call the drag 
coefficient, did you! A Yes. 

Q Then you had to figure something else that they call 
the thrust. Is that correct! A That is correct. 

Q Then you had to figure something else that you 
have called the pitching— A The pitching movement. 

Q That is the pitching torque, isn’t it!—T-o-r-q-u-e! 
A Yes. 

2158 Q Now, I am going back to the drag again. The 
drag, you said, holds the plane back. Correct! 

A Yes. 

Q The thrust pulls it forward. 

Now, to know the drag, to get the drag, you had to 
figure some area of the plane which was exposed to the 
air, didn’t you, Professor! A In this particular cal¬ 
culation, you did not. 

Q You did not! A If you wanted to know the drag 
exactly, yes, you should have. But you don’t need it in 
this case. 

Q You needed some factor to take the place of the 
exact drag, didn’t you! A No. All you needed, sir, is to 
assume the thrust is equal to the drag, at which point 
they negated each other. 

Q All right, sir. Now, again, you are going too fast 
for me. 

My question was, you had to take some factor which 
was equal to the drag. And your answer, I believe, was 
no, you did not. Is that right! A I don’t believe I said 
that. 

Q All right. Then did you have to take some other 
factor and put it in your mind as representing the drag 
on this plane, holding it back! A No, sir; I 

2159 didn’t. 

Q All right. That is what I thought you said. 

MR. BRESS: Will you let him explain why! 

THE WITNESS: I would like to explain why. 
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BY MB. AHERNE: 

Q If I don’t give you an adequate opportunity to 
explain, I am sure Mr. Bress will. 

So we have it now you don’t have .to get any factor or 
value for the drag. Is that correct? A This, as it 
turned out, was unimportant to the calculation. So I 
didn’t. 

Q Now, did you have to get any factor of value for 
the thrust, the forward pull? A Not under the circum¬ 
stances. It was unimportant. 

Q Not under the circumstances. And is it a fact, 
Professor, that in measuring the thrust—you remember 
we have just said you did not have to have the thrust, 
under these circumstances, the pull forward. You did 
not have to have that, you said, and you did not have to 
have the drag. A Under the circumstances. 

Q Under the circumstances. 

But you did—and correct me if I am wrong on this— 
you did have to give a value to either the thrust or the 
drag, did you not? A No. All it was necessary 
2160 to do was to assume they were equal. 

Q Please, Doctor, will you try to answer my 
questions as I ask them? Your answer to that, I believe, 
is “No.”’ A Will you reframe the question? I don’t 
think I said that. I am not quite sure how I stated it. 

MR. AHERNE: Will you read the question and the 
answer, please, Mr. Reporter. 

THE REPORTER (reading): ‘Question: But you did 
—and correct me if I am wrong on this—you did have to 
give a value to either the thrust or the drag, did you not? 

“Answer: No. All it was necessary to do was to 
assume they were equal.” 

BY MR. AHERNE: 

Q Now, Professor, let us take the value of the thrust, 
which you say you did not have to know, and give it the 
letter X. Do you follow me? A All right. 
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Q And then take the value of the drag. Yon had to 
give that a value equal to X, didn’t you! A Yes. 

Q In order that one might cancel out the other. Is 
that correct? A That is correct. 

Q Now where, I ask you, in the hypothetical 

2161 question containing six factors, do you find any 
value for the thrust or the drag, or any statement 

that the thrust and the drag were equal? A This is 
unnecessary. 

Q Is there any place in that question where those facts 
appear? A This is unnecessary to that point. 

Q Will you answer my question? Does it appear or 
doesn’t it appear?—and then you can explain. A It 
doesn’t appear in the five conditions. 

Q You use—let me have the Professor’s book, please. 
This was purchased on Friday, Professor, and I think 
there is a slight royalty accruing to you on the purchase. 

Now, what did you figure the equivalent parasite area 
of this DC-4?—the equivalent parasite area. A It 
wasn’t necessary. I didn’t assume it. It isn’t part of 
the calculation. 

Q Will you answer my question? A Well, I did not. 
Q Thank you. 

MR. BRESS: If the Court pleases, I would like to 
*egister an objection to the obvious efforts of Mr. 
Aherne to get half truths instead of whole truths. 

THE COURT: I think both Mr. Aherne and 

2162 the Professor can take care of themselves. If he 
doesn’t understand the question, if the question 

needs qualification, he can say so. 

MR. BRESS: But when he does want to qualify it and 
explain it truthfully, he won’t let him. 

THE COURT: If he wants to qualify it, it can be 
qualified. 

MR. BRESS: If he doesn’t let him qualify it or ex¬ 
plain it, I will. 

THE COURT: I don’t think it is necessary for you 
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to intrude. I think these two men can take care of them¬ 
selves. 

BY MB. AHEBNE: 

Q On page 95 or 94 of your book, Professor, you talk 
about the equivalent parasite area. A I know exactly 
where that is. 

Q And that is a computation of the drag, isn’t it! 
A If you were to compute the drag. 

Q If you were to compute the drag. 

THE COURT: May I offend—if I might characterize 
Mr. Bress’ interrupting at that time as an offense—by 
having the Professor elucidate, for the benefit of the 
Court and the jury, and I suspect for some of counsel, 
and certainly for the Court, what the parasite area is?— 
P-a-r-a-s-i-t-e? Is that the way it is spelled? 

THE WITNESS: That is right. 

2163 THE COURT: That has a connotation to my 
mind far away from airplanes. 

MR. AHERNE: This is new knowledge to me. I just 
heard this the first time on Saturday in New York. 

Did your Honor ask the witness a question? 

THE COURT: Yes; I would like to know what the 
parasite area is. 

THE WITNESS: It is a very poor term, as you have 
found out. It is a term used by people trying to esti¬ 
mate drag, to base this drag on some particular area of 
the airplane. And it got the terminology back in about 
1910, called the parasite area, and it is a very poor 
word. Actually it means that you try to build up or 
estimate the drag of an airplane, based on either its 
wing area—the area of its wings—or the complete area 
of its entire fuselage and wings. This is known as the 
equivalent parasite area, the area in which the air goes 
over the body or fuselage. 

THE COURT: Then I take it it is the conjunction 
of two words, the Greek “para” and the Latin “situs.” 

THE WITNESS: I should say so. 
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THE COURT: I don’t know, because the term “para¬ 
site” to me is in the field of entomology—bugs and 
things of that sort. 

THE WITNESS: That is why I say it is a very bad 
word. 

2164 MR. AHERNE: May we go back, Mr. Reporter, 
to the first question about the parasite area? 

THE REPORTER (reading): “Question: On page 95 
or 94 of your book, Professor, you talk about the equiva¬ 
lent parasite area. 

“Answer: I know exactly where that is. 

“Question: And that is a computation of the drag, 
isn’t it? 

“Answer: If you were to compute the drag.” 

BY MR. AHERNE: 

Q When you made this computation, you didn’t know 
the equivalent parasite area of the DC-4, did you, Pro¬ 
fessor? A I knew it, but I didn’t use it. 

Q But you had to assume, did you not, that the drag 
effect of that equivalent parasite area was the same as 
the thrust effect of the motors, the four motors of that 
front end operating, didn’t you? A It would have to 
be so. 

Q And if you are wrong on that, your whole opinion 
is wrong. Isn’t that right? A If you will let me qual¬ 
ify what I mean by this, then I will certainly say yes. I 
don’t think the question has allowed me to qualify what 
I have done. 

Q In other words, you say that wouldn’t be a fair 
question. Is that correct? A Unless you let me 

2165 qualify it. 

Q I will withdraw the question, Professor. I 
don’t want to ask you any questions that are not fair. 
So I am going back around that question. 

You knew the drag value or coefficient or whatever it 
is called, of the whole DC-4, didn’t you? A I made an 
estimate of it, yes, sir. 



925 A 


Q And you had to have that in your mind when you 
considered and decided the horizontal advance of the 
front end of the DC-4. Is that correct? A No, I did 
not. 

Q You did not? A That is the point I am making. 

Q You eliminated that by this cancellation of thrust 
against drag? A That is right. 

Q Now, if the drag did not cancel out the thrust one 
hundred per cent, your answer in terms of feet would be 
more than 600 to 700, would it not? A No, sir; it 
would not. 

Q Now, was the front end of that plane an object of 
known aerodynamic qualities ? A Within limits it was— 
which is unusual. 

Q Now, Professor, I want you to assume that the rear 
end of that plane, the tail section aft of the trailing 
2166 edge of the wing, fell to the west of the forward 
section and on the bank of the Potomac River. 
A Let’s see; which way is the west? 

THE COURT: As you look at that photostat, it would 
be to the left. 

BY MR. AHERNE: 

Q Assume, Professor, it fell to the west of the for¬ 
ward section and on the bank of the Potomac River. 
A If you were facing north, that would be to the left. 

Q I didn’t ask you to assume it fell to the left. A 
All right. 

Q And I am going to direct your attention to that 
tail section. That, too, was going 130 miles an hour, 
under vour assumption, at the time of the separation. Is 
that correct? A That is correct. 

Q That tail, too, is an object of known aerodynamic 
qualities, is it not? A It was just at the instant it got 
cut. But one second thereafter, nobody knows what it 
was. 

Q Did you examine the whole problem of this tail sec¬ 
tion to determine whether it was an object of known or 





unknown aerodynamic qualities? A I know by experi¬ 
ence. 

2167 Q Please, please. My question is did you ex¬ 
amine this subject with a view to determining 

whether the tail section was or was not an object of 
known aerodynamic qualities. A I think my answer is 
correct. 

Q Your answer is? A I said I examined it and im¬ 
mediately found that you could not. 

Q Is it your answer that you examined it and you 
found that it was an object of unknown aerodynamic quali¬ 
ties? Is that your answer? A That is the answer. 

Q Was that tail an air foil? A Can I ask for a 
qualification? 

Q What you mean in your book by “air foil,” that is 
what I mean in this question. A Well, that is not the 
clarification I would like. There is a tail on this fuselage 
that came off. Certainly the tail is made up of an air 
foil section. But the rest of it, the part of the fuselage 
on which the tail hung on, is not an air-foil shape. 

Q You saw the pictures of the tail section falling on 
the bank. A Yes. 

Q I am just talking about what you saw in those 

2168 pictures. Is that air-foil shaped? A You mean 
the horizontal surface? 

Q I am talking about the object you saw in the pic¬ 
ture. 

MR. BRESS: Why don’t you answer his question? 

THE WITNESS: That doesn’t make any sense, if 
you don’t mind my saying so. 

I would like to mention this thing lying on the bank 
was made up of the rear end of the fuselage and a hori¬ 
zontal surface. This horizontal surface did have an air¬ 
foil shape, but the rest of it didn’t have—just a piece of 
fuselage. 

BY MR. AHERNE: 

Q Will you tell us what an air-foil shape is, Professor? 
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A An air-foil shape is a shape which by experience and 
test is found to obtain lift when you drive it past the 
air. 

Q Did this tail section have any qualities which gave 
it lift? A If the horizontal tail had been in an angle 
of attack, it would have created some sort of lift. 

Q I am not talking about the angle of attack, Pro¬ 
fessor. I am talking about the object itself, Professor, 
not the angle of attack. I am talking about 

2169 Plaintiffs Exhibit 13-A. 

Did the object shown on ithat picture have an 
air-foil shape which gave it certain aerodynamic quali¬ 
ties?—lift, for one? Can you answer that question yes 
or no? A No, I can’t. 

Q I will ask you this one: Did any part of the ob¬ 
ject shown on Plaintiff’s Exhibit 13, did any part of that 
object have air-foil characteristics or shape? A The 
surface sticking out this way. 

Q Is your answer to that question yes? A Yes. 

Q And do you mean the forward part— 

You mean the stabilizer and rudder part? A The 
stabilizer and elevator you see there. 

Q The stabilizer and elevator part of this object 
shown on Plaintiff’s Exhibit 13 had lift, did it not? A 
It could have had lift. Whether it had or not depends 
upon the angle of attack. 

Q You said an air-foil shape was something that had, 
among other things, lift, didn’t you, Professor? Did you 
say that? A Yes, qualified. 

Q And you said that this picture, Plaintiff’s Ex¬ 
hibit 13, shows an object which had, at the rear end 
of it, air-foil shape. A The horizontal tail cer- 

2170 tainlv did. 

Q Now, it had in it, did it not, therefore, the 
aerodynamic quality of lift, whether it was operating at 
this time or not? A Yes. 
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Q Good. Now, did it have any thrust, this tail sec¬ 
tion? A No, it didn’t. 

Q If it was going 130 miles an hour when it fell off, 
did it have any inertia thrust? A I wish you would 
say what you mean by “inertia thrust.” 

Q I mean forward momentum imparted by inertia. 
A I can’t answer your question, sir, because it doesn’t 
make a great deal of sense to me. 

Q It is all right. 

MR. BRESS: It doesn’t what? 

THE WITNESS: Make a great deal of sense. 

BY MR. AHERNE: 

Q It doesn’t make sense? A Momentum thrust, I 
mean, inertia thrust coming from momentum, if I said 
yes or no, you could easily trick me, that there isn’t any 
such thing as inertia momentum thrust, and there isn’t 
any correlation with momentum. 

Q Don’t be afraid. You know that that is the 
2171 farthest thing from my intention. 

Well, did this tail section have any of this qual¬ 
ity you call “pitch”? A This is unknown. That is one 
of the aerodynamic characteristics that are unknown. It 
very likely did. 

Q But is the thrust known or unknown? A The 
thrust is known. It was zero. 

Q And you discount entirely, under the category of 
ithrust, the fact that it was going 130 miles an hour when 
it left the forward section? A That has nothing to do 
with thrust. 

Q Just tell me, please, if you disregard it entirely 
or don’t. A If by “disregard,” I mean there wasn’t 
any, then I disregard it. 

Q That is a good answer. That is all right. I un¬ 
derstand that. 

Under the same conditions, Doctor, that you have 
stated for the—I am writing on the blackboard now, for 
the purposes of the record—under the same conditions 
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you have given us with respect to the forward section of 
the DC-4— 

You said it had an altitude of 300 feet—we assume. 
That is the assumption. A Yes. 

Q Now, suppose instead of the front section of 

2172 a DC-4, with four motors roaring, suppose this 
DC-4 just dropped a bomb from an altitude of 

300 feet. Where in the flight path of that plane would 
the bomb strike the ground? How many feet? A It is 
going 130 miles an hour, and it is 300 feet high. 

Q One hundred and thirty miles an hour, 300 feet 
altitude, you can give us the forward distance where that 
bomb would hit. A It is about 840 feet. 

Q Eight hundred and forty feet, right. And it is a 
fact, therefore, is it not, that in the answer which you 
have given us you have got this forward end of the 
DC-4, with four motors on it, roaring, travelling less 
distance than would travel an inert bomb dropped from 
a plane at the same altitude and the same speed. Is 
that correct? A It would have to be that way. 

Q Now, at this same point, if instead of dropping 
the bomb—I withdraw that question. 

Under the same facts, it would be the 130-miles-an- 
hour forward momentum that would bring this bomb up 
here to 840 feet. Is that correct? A That is correct. 

Q Would the bomb have any aerodynamic char- 

2173 acteristics? A The 840 feet— 

Q Just tell me whether or not it has. A A 
bomb does if falling in the atmosphere. If falling in a 
vacuum, it has none. The 840 feet is a vacuum figure. 

Q The bombadier manual doesn’t require the fellows 
dropping the bombs to give a great value to wind, does 
it? You are familiar with that, are you not? A They 
certainly do. 

Q What factor do they give for wind? A Well, it 
must be computed. If you are dropping a bomb into a 
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50-mile wind going in one direction, or if you are drop¬ 
ping a bomb into a 50-mile wind going in the other di¬ 
rection, it is an enormous difference. 

Q My information is to the contrary. But I withdraw 
it and I will not pursue it. 

Does a bomb have as much thrust as the forward end 
of a plane with four motors operating? A A bomb 
doesn’t have any thrust, a pure bomb. 

Q The plane has a much larger area of aerodynamic 
characteristics than the bomb, has it not? A Much 
greater. 

Q Is the bomb an air foil? A It isn’t. 

Q Is any part of it an air foil? A The fins 

2174 are. 

Q The fins. Now, to change our bomb assump¬ 
tion, Doctor, a plane travelling 130 miles an hour, at an 
altitude of 300 feet, and the tail falls off, wouldn’t the 
tail go as far forward, with its air-foil characteristics, as 
the bomb would? A Under the circumstances, no. 

Q What circumstances? A In a vacuum it would; 
but in the atmosphere, as soon as the tail fell off, it 
would act like a brake and stop almost dead in its tracks, 
and fall with the wind. 

Q You are assuming those facts which you have now 
stated, that it would fall off in its tracks. Is that cor¬ 
rect? A You asked me a question what it would do. I 
make the answer, that that is what I thought it would do. 

Q Well, suppose I were to tell you that it has been 
testified in this case that the back section filled with air, 
stabilized itself a bit, and started to descend, rolled 
over a bit and hit the ground. Would that change the 
answer that you have given us? A To what? The for¬ 
ward, or what happened to the forward end? 

Q I am talking now about the back section. We are 
now speaking about the back section. 

2175 MR. BRESS: If the Court pleases, I object to 
the form of the question. Mr. Aherne is reading 
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one description by a lay witness as be saw the tail sec¬ 
tion fall. We have other testimony that as it fell, it 
looked like a slow moving picture. We have other testi¬ 
mony that it fell— 

THE COURT: I assume in cross-examining the wit¬ 
ness the counsel can give him all the facts he sees fit. 
This is one of them. The expert is here to testify as to 
what the effect of the separation of the tail from the 
front end of the plane was or, rather, what the tail would 
encounter after the separation from the standpoint of 
droppage through the atmosphere. 

MR. BRESS: I submit he can use any hypothetical 
facts he wants. 

THE COURT: He may call the witness’ attention to 
any testimony given in the case by any witness who saw 
what happened to the tail end. This is one of those 
pieces of testimony you may argue. 

MR. AHERNE: Will you read the question, Mr. Re¬ 
porter, please. 

THE REPORTER (reading): “Question: Well, sup¬ 
pose I were to tell you that it has been testified in this 
case that the back section filled with air, stabilized itself 
a bit, and started to descend, rolled over a bit and hit 
the ground. Would that change the answer that 
2176 you have given us? 

“Answer: To what? The forward, or what 
happened to the forward end?’’ 

BY MR. AHERNE: 

Q Would that change the answer that you have given 
us—with respect to the tail? I am going to add that to 
the question, Professor. A I don’t recall that I said 
anything happened to the tail. Did I? I wouldn’t be 
surprised at anything that would happen to the tail. It 
is subject to unknown aerodynamic forces. It would 
certainly slow down, due to the tremendously high drag, 
and drop tumbling anywhere. I wouldn’t be surprised 
to find it almost anywhere. 
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Q So that your answer is that it would not change 
your view as to what happened to the tail. Is that cor¬ 
rect? A My view is as I have outlined it. 

Q And the fact that the tail stabilized itself and 
started to descend slowly, that would have no effect on 
your view as to how far the tail travelled after it sepa¬ 
rated? A What does it mean?—“stabilizes itself”? Did 
the witness say? 

Q Don’t you deal with the stability of aircraft? A 
This is the point. 

2177 Q Do you deal with that question? A I do. 

Q Did you deal with the question of stability of 

the front end of the DC-4? A Yes indeed. 

Q Well, we use the word “stability” in this question 
in the same way as you have dealt with it in respect to 
the forward end of the DC-4. A Then it has no mean¬ 
ing. 

MR. BRESS: I object to that. Mr. Aherne is propos¬ 
ing to define the meaning of the word “stability” in the 
sense in which a lay witness used it in describing the path 
of the tail section. If he wants to give him various defini¬ 
tions of “stability,” instead of tying it to what that wit¬ 
ness had in mind when using the word— 

THE COURT: I thought he said to the witness that 
he was using the word “stability” in the same sense in 
which it had been applied to the front end of the plane. 
And I took it that both counsel and the witness understood 
each other in the sense of the word as it was being used. 

MR. BRESS: I don’t so understand. 

THE COURT: Let me ask the witness: Do you 
understand the meaning of the word as used between the 
two of you? 

THE WITNESS: I think maybe I do. 

2178 THE COURT: Very well. That resolves the 
difficulty, Mr. Bress. 

THE WITNESS: If you are using the word “sta¬ 
bility” in the way we talked about in describing the front 
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part, the rear end would be completely unstable. This 
could be verified by any aerodynamist, and the witness 
must have been wrong if he said it stabilized. 

MR. AHERNE: I move to strike the witness’ gratui¬ 
tous characterization of the witness’ testimony. 

MR. BRESS: You asked for it. 

MR. AHERNE: Mr. Bress. 

MR. BRESS: You asked for it. 

THE COURT: Just a minute. I want to repeat what 
I said earlier. I don’t think either counsel or the witness 
needs to be helped by other counsel, or for that master 
by the Court. And if the witness, who is an expert and 
is brought here as an expert in this particular field, 
doesn’t understand the question, I am quite certain he 
will indicate to counsel that he doesn’t so understand the 
term as used by counsel, presumably in the sense that 
counsel is using it. So therefore we will have an elabo¬ 
ration or definition, and they can be on common ground 
—if they can. And if they can’t, the question will either 
be excluded or withdrawn. Very well. 

MR. AHERNE: Will Your Honor indulge me 
2179 for a second! I am looking for some testimony 
that I have misplaced. 

BY MR. AHERNE: 

Q Do you remember, Professor, I asked you on Thurs¬ 
day last this question—page 1920— 

“If it were a fact that the tail section did continue in 
the same line of flight, for an appreciable or perceptible, 
let us say, interval after severance, and that the tail 
section was found ashore, would that make any difference 
in the opinion which you have expressed!” 

And your answer to that was “No, it would not.” 

A It is still “No.” 

Q Now, that question, the answer to which you tell 
us is still no— A If I understand it right. 

Q —was asked and answered with respect to your 
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opinion as to the forward end of the DC-4, wasn’t it 7 
A That is as I understood it. 

Q That is as I asked it and that is as you understood 
it. A Yes. 

Q Now I ask you the same question with respect to 
the tail section of the DC-4. If you assume those facts, 
would it make any difference in your conclusion as to the 
distance travelled by the tail section of the DC-4? 

2180 MR. BRESS: Objection. 

THE COURT: He may answer it. 

MR. BRESS: If the Court pleases, the witness has 
this question re-read to him today and gave the same 
answer. Mr. Aherne then says “Now, this question 
and the answer you give relates to the forward section,” 
and then follows it with the balance of his question. 

I hate to interrupt, and I know the witness can take 
care of himself. But the question itself says if it were 
a fact that the tail section did continue in the same line 
of flight, and the whole thing deals with only the tail 
section. He is characterizing it as dealing with the for¬ 
ward section. I just want to get the record clear on it 
so that the jury would know what he is asking. 

THE COURT: I didn’t understand it that way. 

MR. BRESS: Would Your Honor like to read the 
question as he re-read it to the witness? (The question 
was handed up.) 

Now Mr. Aherne says that answer was to the forward 
section, and it is no such thing. That is why I am a 
little bit confused as to the present posture. If Your 
Honor wants to clarify it, or doesn’t, it is perfectly all 
right with me. I think it ought to be clarified. 

THE COURT: I don’t think it is too important one 
way or another. 

2181 MR. AHERNE: I don’t want to be the author 
of confusion around here. 

Mr. Reporter, would you be good enough to read back 
to the witness and to the Court and jury the colloquy I 


935 A 


had with the witness concerning the reference made by 
that question. 

If I am wrong, I will withdraw it. 

THE REPORTER (reading): “Question: Do you 
remember, Professor, I asked you on Thursday last this 
question—page 1920— 

Tf it were a fact that the tail section did continue in 
the same line of flight, for an appreciable or perceptible, 
let us say, interval after severance, and that the tail 
section was found ashore, would that make any difference 
in the opinion which you have expressed?’ 

And your answer to that was ‘No, it would not.’ 

“Answer: It is still ‘No.’ 

“Question: Now, that question, the answer to which 
you tell us is still no— 

“Answer: If I understand it right. 

“Question: —was asked and answered with respect to 
your opinion as to the forward end of the DC-4, wasn’t 
it? 

“Answer: That is as I understood it.” 

2182 BY MR. AHERNE: 

Q You understood when I asked that question 
I was referring to vour opinion as to the forward end of 
the DC-4, didn’t you, Professor? A Yes, sir. 

Q And that is the way I asked it. Now I ask you 
the same question with respect to the tail end of the 
DC-4. 

MR. BRESS: What is the question? 

THE WITNESS: I repeat again, I didn’t compute 
the horizontal distance of the tail section. I said you 
can’t compute it. Therefore I can’t see how it makes 
any difference to your calculation. I didn’t calculate it. 

BY MR. AHERNE: 

Q Did you try to calculate it? A No; I didn’t even 
attempt it. You can state qualitatively what might have 
happened. 

Q But let us say this- If the tail section acted ap- 
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proximately the same as the forward section did, the 
answer would be, would it not, that the tail section had 
travelled at least as much in a forward direction as the 
front section? A Well, if it had come along with the 
front section, certainly it would. But it didn’t. 

Q Of course it didn’t; and the front section didn’t 
go along with the tail section, did it? A No, it 

2183 didn’t:. 

Q All the opinions you have given us here have 
been based on computations, haven’t they? A I don’t 
think there is a yes, an exact answer, to that. There cer¬ 
tainly must be a lot of judgment involved, too. 

Q Yes, sir. I don’t mean your skill and judgment and 
experience and training was divorced from your answer. 
I don’t; mean that at all, sir. But I mean you arrived at 
your whole answer on paper, did you not, sir? A Yes. 

Q Do you know wiiat model tests are? A Very well. 

Q Did you make any model tests here? A Here? 
Where? 

Q I mean in this problem. A No. It isn’t neces¬ 
sary. 

Q Model tests would show you pretty well what the 
tail of the DC-4 did, would they not? A No, sir, under 
no circumstances. 

Q Your answer is “No”? A “No.” 

Q And is that the reason you didn’t make any model 
tests, because you felt they wouldn’t show what the tail 
of the DC-4 did? A I wasn’t concerned with the 

2184 tai] section. I was concerned with the front end. 

Q I am concerned at this moment, Professor, 
with the tail section. You want the head and I want the 
tail, at this time. A All right. 

Q And you have taken the position that you regard 
this tail section as of no significance whatever in the 
picture, haven’t you? A I have. 

Q And if you are wrong on that, if it does have a 
definite significance, then you are wrong on your position 
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in the testimony yon have given ns? A I wouldn’t 
agree to that. 

Q You wonldn’t agree to that. 

MR. AHERNE: I have no further questions at this 
time. 


Cross Examination 
BY MR. O’DONOGHUE: 

Q Professor, if the DC-4 had in fact effected a turn 
of five to ten degrees, that would almost necessarily have 
involved some bank, would it not? A Five or ten— 
well, it depends upon how fast you can turn at five or 
ten degrees. You can turn five degrees at no bank or 
you can turn five degrees at 90 degrees bank. It de¬ 
pends upon how fast you did it. 

2185 Q Well, assuming that the pilot of that plane 
received word of an emergency and that it was 
necessary for him to get out of the way of an oncoming 
plane. Under those circumstances there would almost cer¬ 
tainly be some bank to effect that turn, would there not? 
A Yes, if he would have had time maybe to put a few 
degrees of bank on it. 

Q There would be some degree of bank. Isn’t that 
true? A Maybe three to four to five. 

Q There might have been more than that? A Not 
as I understand the time interval. I might be wrong. 

Q I don’t believe I mentioned any time interval, in 
my question, Professor. A You didn’t; but according 
to the way I set the problem up. 

Now, in answer to this, if I may, one of the stipula¬ 
tions, one of these end conditions, was that the airplane 
did not roll off. If he had been in any large angle of 
bank at the time the tail was cut off, the airplane would 
most assuredly have rolled off. The fact that it didn’t 
roll off would seem to indicate that it could not have been 
at much of an angle of bank. 
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Q That is not the question, Professor. The 

2186 question is^ under those circumstances it would 
have been in some angle of bank, would it not? 

A Would you say it again? Under what conditions? 

Q Under the conditions of receiving an emergency 
call and an evasive action being taken. 

MR. BRESS: Objection to that question, as to what 
a pilot would do if he had an emergency call. We have 
here exactly what the plane did do. 

THE COURT: Well, let us go on. 

BY MR. O’DONOGHUE: 

Q And if there had been some bank, that would have 
affected the action of the plane after the collision, would 
it not? A If there had been—when you say “some,” the 
answer depends upon how much is “some.” A few de¬ 
grees wouldn’t have made any difference. If there was 
30 degrees bank, it would certainly have made a lot of 
difference. 

Q Would 20 degrees have made some difference? 
A You are getting to a particular thing. It is hard to 
say 10 degrees wouldn’t and 20 degrees would. 

Q It would have caused some yawing, would it ? A It 
certainly would. 

Q And you didn’t take that into your consideration, 
did you, Professor? 

MR. BRESS: I object to the question. It is 

2187 stipulated in the pretrial order, what certain facts 
are; and these questions of Mr. O’Donoghue, as are 

many of Mr. Aherne’s, are assuming facts contrary to 
the factual stipulation. 

THE COURT: I know. But there were a lot of 
things that were not stipulated that came out in testi¬ 
mony. And counsel’s interrogation of the witness, who 
has given his expert opinion, may cross-examine the wit¬ 
ness as to whether or not there would be a change or 
variation in his opinion if other factors were considered, 
ether than those upon which his opinion was predicated. 
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Tins is cross-examination and counsel has a right to 
cross-examine the witness at length. The only inhibition 
with respect to it is the direction of the Court. Over¬ 
ruled. 

THE WITNESS: In answer sto your question, if the 
airplane had had a large angle of bank at the time the 
tail was cut off, the motion would have been enormously 
different. 

BY MR. O’DONOGHIJE: 

Q And there would have been that yawing factor to 
take into consideration, would there not? A There 
would. 

Q Now, Professor, I believe you answered, in cross- 
examination by Mr. Aherne, that it would make no dif¬ 
ference to your calculation if the motors were accelerat¬ 
ing at the time the forward section became free, or 
2188 if they were not. Is that true? A Yes. 

Q Is that not because you considered that that 
speed remained constant? A Yes. 

Q At 130 or 135 miles an hour? A Yes. 

Q In other words, it didn’t make any difference at 
that very moment whether they reached that speed by 
acceleration or deceleration. Is that true? A Yes. 

Q Or whether they had maintained that speed steadily. 

Now, would it not make some difference if that accelera¬ 
tion continued after the forward section became free? A 
No. This is a point that is little understood, that the 
speed of the airplane had nothing to do with the thrust 
of the engines. Most people think that is so; but it isn’t 
so. 

Q But the thrust of the engines would be effective if 
they continued to accelerate, would it not? A How is 
that again? The thrust of the engines would be— 

Q The thrust factor would have increased if the ac¬ 
celeration of the motors continued after the front portion 
became free. A By “acceleration of the motors,”'. 
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2189 you mean started to turn up faster? Is that what 
you mean? 

Q Yes. A It w’ould have created more thrust, yes, 
sir. 

Q And the thrust would have been greater? A The 
thrust would have been greater. 

Q And thruust is a factor to consider in your compu¬ 
tations? A Only that it was approximately equal to 
the drag. Therefore the velocity would remain constant. 

Q You have always assumed they were equal. Is that 
true? A Yes. If—Mr. Aherae brought out, in this book 
—if he would look at Chapter Ten, he would see this 
explained, that on a short time interval you could as¬ 
sume this. 

Q I haven’t looked at the book, and I don’t believe I 
will. A I don’t blame you. 

THE COURT: I think the observation by counsel and 
the counter-observation by the witness may go out, with 
reference to the book. 

BY MR. O’DONOGHUE: 

Q And if the thrust were increasing, then that is a 
factor to be taken into consideration, which you 

2190 did not take into consideration. A Well, I don’t 
know whether I can answer it in this way or not— 

did I take it into consideration, to figure out how^ much 
effect such a factor might have. If it had such a small 
effect that I considered it to be small enough to neglect, 
I would neglect it. 

Q Did you, in making your determination, consider 
that those motors, after the front section became sepa¬ 
rated, continued to accelerate, perhaps to their maximum? 
A I just assumed that they put out the thrust approxi¬ 
mately equal to the drag. And if they put out much 
more than that, it might have accelerated the airplane a 
couple of miles an hour. If they didn’t, it might have 
been a little bit less. But the effect was very, very small. 

Q So you assumed that they were equal to the drag. 
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You made no calculation of the coefficient of drag? A 
This is standard procedure. 

Q And you made no calculation of the coefficient of 
the thrust. A Correct. 

Q Now with respect to the after section, you said that 
when it became free, it would be as if brakes were put 
on, and it would slow down. A Very fast. 

2191 Q But it would continue forward to some ex¬ 
tent? A It would have to decelerate. It would 

slow down very fast. 

Q But it would continue in a parabola? A No, be¬ 
cause as soon as it was broken off, it would slow down, 
and then unknown forces might tumble it this way or 
that way. You have no way of how to predict what it 
would do. So you know it would slow down fast and 
the wind would take it somewhere. 

Q It would slow down fast; but for at least some 
period of time it would continue forward. Is that correct? 
A That is correct, yes. 

Q Now, is it possible to simulate the conditions of 
these portions of the planes in wind-tunnel tests? A Not 
the aft portion. The forward portion, yes. As a matter 
of fact, I checked the wind-tunnel data of the DC-4 with 
the tail off. 

Q You did make some tests yourself? A I didn’t 
make a study; but I checked with Douglas for what the 
results were. 

Q I am not concerned with what somebody told you. 
You didn’t make any tests yourself. A I didn’t really 
need to. 

Q Could not the conditions of the tail section be 
simulated in wind-tunnel tests ?^ A I think the 

2192 answer to your question is no, is the easiest way. 

You could say no the hard way. But I would 
just say no, you can’t simulate it, if I understand by the 
word “simulate” you mean to set up the condition in the 
tunnel to predict what would happen to it when it was 
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severed from the front end. This is impossible to do 
in a wind tunnel. 

Q Now, have yon, previous to this time, made studies 
of wrecks of planes and attempted to determine what 
happened or what caused them? A On a few occasions 
I have. The most of them are very much more compli¬ 
cated things than this, and they are pretty hard to pre¬ 
dict. 

Q Then you did do it on some other occasion? A 
Well, not in any elaborate method. During the war we 
tried many times to figure out how an airplane moved 
after it lost its wing or after it lost its vertical tail 
surface. 

Q What I mean to say is you have not made any 
study of actual wrecks or airliners or whatnot around 
the country. A Not airliners, no, sir—military air¬ 
planes. 

Q And were those accidental crashes and you at¬ 
tempted to find out what had happened to them? Is that 
it? A They were somewhat similar—airplanes running 
into one another and taking its wing off, and so on. 
2193 Q But you have never made an actual study of 
a condition similar to this before? A Well, I 
don’t think you would find one very similar to this, in a 
lifetime. 

Q I see. 

MR. O’DONOGHTJE: I believe that is all. 

Cross Examination 
BY MR. WARNER: 

Q Professor, you have spoken of the word “drag” 
frequently, in answer to both Mr. Bress and Mr. Aherne. 
I wonder if you could tell me what effect having the 
landing gear down, and the doors that contain the landing 
gear down, would have on the drag of a P-38. A Well, 
the simplest way to answer that would be to tell you that 
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if you computed the drag, with the landing gear and flaps 
up, and it came out to be, say, a hundred units, whatever 
it was, if you put the landing gear and flaps down, it 
would almost triple it. The drag of the landing gear and 
flaps is enormous. 

Q And would that drag tend to slow down the speed 
of an airplane in the air? A Well, again, this is a 
rather loose use of words. It would require a lot more 
drag at that speed. 

Q Yes. Now to a question on Thursday, a reference 
was made to the speed of a P-38 with flaps and 
2194 wheels down, at 250 miles an hour. And you an¬ 
swered that that was absurd. What made you 
arrive at that answer? A Well, principally, to get 250 
miles an hour in a 38, with the wheels and gear down, 
you have to be coming almost straight down to do it. 
And secondly, if you tried to go at any such speed, you 
would pull the flaps off and the landing gear, and the air¬ 
plane would just fail structurally. Parts of iit would 
fail. 

Q All right, Professor; thank you. 

One last question: If on impact the P-38 propeller 
blade, the left propeller blade, was turning at the rate 
of 2500 revolutions per minute, and it cut through the 
fuselage of the DC-4, from the left side, just above the 
window, to a point on the right side just above the win¬ 
dow, would there be any lapse of time between the begin¬ 
ning of the cutting and the loss of the tail section of the 
DC-4, or would it be simultaneous? A It couldn’t be 
exactly simultaneous; but it would be of the order of 
fractions of a second. 

Q What do you mean by ‘Tractions of a second”? A 
Somewhere around a tenth of a second. 

MR. WARNER: No further questions. 

THE COURT: With 2500 revolutions per minute, 
can you compute speed? 
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THE WITNESS: That is around 130 or 140 
2195 feet a second. I mean, the propeller tip—wait a 
minnte. We can compute this, but I will need 
some paper to do it. 

MR. BRESS: Are you speaking, Your Honor, of the 
speed of the plane or the speed of the propeller? 

THE COURT: The speed of the plane. 

THE WITNESS: Oh, excuse me. 

THE COURT: With 2500 revolutions per minute, can 
you compute the speed of the plane from that data? 

THE WITNESS: No. They are independent. It 
isn’t like an automobile. 

THE COURT: Thank you. 

BY MR. WARNER: 

Q You could compute the speed of the propeller, 
though? A The tip of the propeller, how long it would 
take to cut through, yes. 

MR. WARNER: No further questions. 

Redirect Examination 
BY MR. BRESS: 

Q Professor Perkins, we are now going to have a 
chance to explain. 

MR. O’DONOGHUE: I object to that remark, Your 
Honor, and move it be stricken. 

THE COURT: You don’t mean to say that now is 
the time for any explanation to be made. Now 
2196-2200 is the time for redirect examination. 

MR. BRESS: And for the explanation— 
well, all right. I withdraw the comment. 

THE COURT: And we will suspend for the morning 
recess. Those in the courtroom will remain seated until 
the jury leaves the courtroom. 

(Following brief recess:) 

2201 BY MR. BRESS: 

Q Professor Perkins, in the interrogation of 
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you by Mr. Aherne, you were asked certain questions con¬ 
cerning a proposed dropping of a bomb at 300 feet 
altitude from a plane traveling 300 miles an hour— A 
130. 

Q A plane traveling 130 miles an hour. 

Would you step down to the blackboard, Professor, and 
illustrate to the jury what the factors are that would 
make a bomb (thrown at 130 miles an hour from a 300- 
foot altitude, or a plain stone, travel further than this 
plane would? 

Would you stand to the side so the jury can see it? A 
Do you want me to rub this out and start over again? 

Q Can you use some other portion of the blackboard? 

Do you object to it being rubbed off? 

ME. AHERNE: My drawing on that blackboard? 

MR. BRESS: Yes. 

MR. AHERNE: Oh, I would like to have that go off. 

MR. BRESS: Professor, the reporter requests that 
you speak up so that he can hear you back there. 

THE WITNESS: If I may draw the base position, 
this is (the ground. This is the distance of 300 feet, and 
at this point there is an object, being an airplane, that you 
said a stone or bomb or a stone as Mr. Aherne said, was 
thrown from, and if this be at 130 miles an hour, 
2202 it is approximately 190 feet a second. 

If it were just a stone, and it was to fall into 
a vacuum, then it would take a projectory, which is ap¬ 
proximately like that (indicating). 

The laws of physics are such that this is perfectly com¬ 
putable, and this distance would be roughly 840 feet 
Thart is the answer I gave Mr. Aherne. 

And the next part is that into a vacuum, it doesn’t 
make any difference whether that thing weighs one pound 
or a hundred thousand pounds, it would still travel 840 
feet. 

Now, this is not a vacuum. This is falling in the at- 
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mosphere, and there must be some resistance to its mo¬ 
tion. If this is a stone and is very heavy and very large, 
and heavy compared to its drag force, then the effect of 
the atmosphere is quite negligible. 

As a matter of fact, it would tend to shorten the dis¬ 
tance because it would slow it down, and it may fall 
inside of this 840 feet, and is an interesting point, and 
I am glad Mr. Aherne brought it out. It is the outside 
distance for anything to go further than that under the 
circumstances. 

Now, would you like me to explain what that would 
be? 

BY MR. BRESS: 

Q Yes. A If you replace this—do you have a chalk? 

If we replace—this is not a stone, this is the for- 
2203 ward part of a DC-4, which I will indicate by this 
(indicating). 

Now, at the instant that its tail was cut off, the situa¬ 
tion was as follows: That there were forces on this air¬ 
plane that should be simply shown as follows: 

The the wings create a thing we call lift, and this lift 
was opposing the weight, and that the engines were cre¬ 
ating a thrust, which was opposing the drag, and just 
before the tail was cut off, this system of forces were in 
equilibrium. 

But there is one other factor which is important, and 
that is, that if we take all the forces for a moment, all 
the forces on the airplane at the time, the wings and the 
power plant, the wings with the flaps down, there is an 
enormous torque, which I call a moment or torque, tend¬ 
ing to slow it down. 

The reason the airplane does not do this is this: The 
horizontal tail surface, it is carrying a tail, which just 
balances this. 

It is like a seesaw, with a big torque tending to take 
it down, but this tail holding the back end down. 

Q Professor, would you explain, while you are at 
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this point, and before you go further, what there is about 
the forces of aerodynamics of wind going into the rear 
portion and the front of the wings that operates as such 
a balance, which you have used the seesaw to illus- 

2204 trate? A Well, if this is the wing with the flaps 
down, it looks something like that, or appeared— 

the wing had some angle, which I have referred to as the^ 
angle of attack. That is this angle, causing an angle on 
the area of the wing, and the velocity thus creating this 
lifting surface, and the tail surface, to exaggerate slightly, 
would be in this attitude. 

So the wind as it strikes the tail would be creating a 
lift downward, to an extent that this force times that 
arm, will create a moment, and it is exactly possible this 
way it stays in balance. 

Q That is what keeps the plane in the air? A It 
would have to stay that way. 

MR. O’DONOGHUE: I object to leading the witness, 
Your Honor. 

MR. BRESS: I withdraw my observation. I don’t 
think it is leading. I want him to completely explain it 
to the jury. 

THE WITNESS: The key to this whole thing is that 
when you start looking at this wing, this tail has been 
chopped off approximately there. 

Now, at the instant of time these two things are sepa¬ 
rated, the situation on the front end is exactly as I have 
drawn. The lift is still equal, and the weight and the 
thrust equal to drag, but there is this enormous moment 
on the front end, and it is not balanced by the tail be¬ 
cause it is not there, and this enormous moment 

2205 exists to rotate it down, downwards. 

BY MR. BRESS: 

Q By rotating down, in what direction? A Nose 
down. 

Q All right, sir. A So that instantly, the fraction 
of a second it loses its fail, the airplane starts to rotate 
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downward, and the effect of this is that which the wing 
was creating, the wind was coming np, it rapidly will 
diminish. 

As a matter of fact, in about one second later, this lift 
instead of being in this direction will now add to the 
weight down here in the negative direction. 

If I can draw this—this is the airplane now. The wind 
is coming this way, and the lift in the wing instead of 
holding it up is pushing it down. 

Q In the last drawing, it is without the tail now? A 
Yes, that is right. 

So that after the very first fraction of a second, which 
might be one-quarter second, the lift will rapidly drop, 
because of the high value of the weight, back to zero, and 
then to pull it down. 

So if this is a stone, which was just pushed on by its 
weight, by the effect of gravity, when you go from there, 
this one will go a great deal further than will the DC-4, 
the forward end, because it has not only weight 
2206 but the enormous lift downward and must curve 
a path inside this. 

If this distance is 840 feet, this distance will be con¬ 
siderably less because of the effect of the wings, which 
is caused by this enormous unbalanced quantity. 

Q And the paths will seem such path as this? A 
This is one. This is the one I adverted to at 700 feet. 

Q Without wings; 600 with wings? A Yes, 700 with¬ 
out wings, and I assumed in computing this the char¬ 
acteristics in the most conservative way. 

I computed this distance at 700 with everything con¬ 
servative, and without it probably was slightly less than 
that. 

Q State whether or not in applying aerodynamics 
factors and coming out with the answer of 600 feet, that 
you applied every factor that would make the distance 
the maximum distance. A That is right; yes. You 
asked me to do that. 




949 A 


Q Did I ask you to make a most conservative esti¬ 
mate and give me the maximum distance (this plane could 
go, and is that your answer? A Yes. 

Q Is there anything else you would like to illustrate 
at the board? A No, just to reiterate that the key to 
(this— 

MR. AHERNE: May we have the witness asked 

2207 a question so we can determine whether the an¬ 
swer sought to be elicited is competent? 

BY MR. BRESS: 

Q I will ask the question: Do the diagrams that yon 
have put on the board suggest to you any further illus¬ 
trative matter to the questions and answers on cross- 
examination? 

MR. AHERNE: I have an objection to the form. It 
seems to me that the question is improper in form. 

MR. BRESS: All right. We will take it up one by 
one. 

You can now resume the stand. 

MR. AHERNE: Thank you, Mr. Bress. 

MR. BRESS: I thought I was going to shorten it. 

MR. AHERNE: I have no desire to protract the mat¬ 
ter. 

MR. BRESS: I don’t object to it. 

THE COURT: Well, now, every day about this time 
it happens. 

BY MR. BRESS : 

Q Professor Perkins, you were asked on cross-exami¬ 
nation by Mr. Aherne what consideration you gave to 
the weight of the plane and particularly the weight of the 
forward part of the plane after the loss of the tail, and 
he called your attention to the fact if the plane had lost 
its tail, and weighed approximately 63,000 pounds, it 
would have weighed less after it lost its tail. 

2208 Would you explain what effect this would or 
did have upon the problem posed to you? A Yes. 



950 A 


MR. AHERNE: May I inquire? What effect what 
would have? 

MR. BRESS: The reduction in weight by reason of 
the loss of the tail that you asked so many questions 
about. 

MR. AHERNE: The witness I think testified that he 
didn’t deduct any loss of weight for loss of the tail. He 
testified he didn’t deduct any weight, so that there is no 
explanation necessary. 

That is the witness’ testimony, and he said: If I said 
it did, I was wrong; if I said I did, I was wrong. 

BY MR. BRESS: 

Q Did you deduct any weight by reason of the loss 
of the tail? A No. 

Q You did not? A No. 

Q Why didn’t you? 

MR. AHERNE: I object to the question. 

MR. BRESS: Let us get the facts. You try to create 
some idea he was wrong because he didn’t deduct. 

THE COURT: Just a minute. He was asked whether 
or not he deducted for the weight and he said he did 
not. 

2209 Now, if he has a reason for not saying so, and 
it is material, and I don’t see that it could possibly 
be very important, but he may answer. 

BY MR. BRESS: 

Q Go ahead, sir. A Well, I think this: That you 
are correct in your statement. 

I do think it is not particularly material. The weight 
is chosen, the only thing that is important is the weight 
at the time just before the tail was cut off because that 
sets up the attitude, particularly on the tail being 
chopped off. 

If the tail was chopped off, and if you reduce the 
weight for the loss of the tail, it would tend to reduce this 
distance. 
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Q By not reducing the weight you gave me, your 
answer gives a longer distance! A That is right. 

Q By reducing the weight you would have a shorter 
distance! A Yes. 

Q But your testimony, as I understand it, was given 
to give us the maximum! A That is correct. 

Q In arriving at the answer of 600 feet, Pro- 

2210 fessor, I understand you took into consideration a 
wind of 20 miles an hour. 

Would that distance of 600 feet be reduced if the wind 
were 25 miles an hour! A Yes. 

Q Now, in connection with the weight problem, Mr. 
Aheme asked you a number of questions about what 
consideration you gave to the matter of the center of 
gravity. Would you explain the significance, if any, of 
the center of gravity consideration, and particularly with 
respect to its effect upon the total horizontal distance 
traveled by the forward section of the DC-4! 

MR AHERNE: I will object to the question on the 
ground that the hypothetical question or statement to the 
witness does not involve any point or position of the 
center of gravity of the front end of the DC-4 

MB. BBESS: Your Honor ruled at the time that I 
could not get the witness to explain his answer to the 
center of gravity questions, but that would be a proper 
matter on redirect examination. 

That is what I am doing now so the jury will under¬ 
stand whether the center of gravity has any bearing on 
the case at all, so you and the jury will now know whether 
it has any significance. This man can answer the ques¬ 
tion for us. 

THE COURT: Now, of course, that will go out. 

The only thing left is the question and the ob- 

2211 jection. I don’t want counsel—I know you don’t 
attempt to do that—but let us put it in proper 

focus. You don’t have to make a speech to me, first of 
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all. With reference to the question, you have asked the 
question, and the question has been objected to, and he 
may answer. 

MR. BRESS: I merely wanted to state my response 
to the objection. 

THE COURT: I understand. 

THE WITNESS: I may answer it? 

THE COURT: Yes, sir. 

THE WITNESS: The center of gravity of the air¬ 
plane—I am no<t quite sure if everybody understands 
what the center of gravity is. 

THE COURT: Why don’t you tell us what the center 
of gravity is? 

THE WITNESS: The center of gravity is that point 
on this body where you can consider all the weight con¬ 
centrated. 

Now, in many computations this is an important con¬ 
sideration. In this particular calculation it is completely 
unimportant. 

It has something to do with the big moment I was 
telling you about, and moving the center of gravity, you 
will be again eliminating that moment, but the moment 
is usually enormous because it has lost its tail. Here a 
little moment of change in center of graity is cal- 
2212 culated with respect to that. 

You can see the position of the center of gravity 
had almost no bearing on the distance. 

BY MR. BRESS: 

Q Now, with respect to the questions which Mr. Aheme 
put to you in which he asked whether you had taken 
into consideration the distribution of gasoline in the 
wings, would you explain to what extent you took that 
into consideration, and if you did not, why you did not? 
A Well, again, the distribution of gasoline in the air¬ 
plane was completely unimportant to the calculation, and 
as I pointed out, the weight was unimportant, so that 
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taking the gasoline, how much was used, into the ques¬ 
tion, would have been a waste of time. 

So I didn’t take it into account. 

Q ^Mr. Aheme asked you questions as to whether or 
not you had taken into consideration the lift capacity of 
the wings of the plane, but didn’t ask you for any ex¬ 
planation of the significance of (that lift capacity, the lift 
factor. 

Will you explain what you mean by the lift capacity of 
the wings and how it has an effect on the horizontal dis¬ 
tance traveled in this case? 

If you think you can better illustrate it at the board, 
do so, or at your seat, take your choice. A I think I 
mentioned it when Mr. Aheme asked me if I had 
2213 neglected to assume that the lift of the wings, they 
had lost their lift capability, and I said, no, I 
didn’t assume they had lost it. 

The wing is still capable of creating lift if it is at the 
angle of attack, and even the first instant it is creating 
a lot of lift, even a fraction after it lost its tail, but due 
to the pitch there, it drops to zero, and a lift of the same 
magnitude in the other direction. 

Q Explain what you mean now by the last reference 
to a lift of the same magnitude in the other direction. 
A When the tail was on, it is vertically up. 

Q Just before chopping off? A Yes, and at the 
moment of chopping off, it is still up, but immediately it 
is chopped down, this lift drops there, this magnitude to 
zero, and in addition to that it drops downward. 

Q What I want you to explain is—I want you to ex¬ 
plain the negative lift, the lift downward, and illustrate 
to what extent that lift downward makes it different from 
a falling stone. A Well, a falling stone only has its 
weight pulling it down. Gravity will pull it down to 
the earth. 

This forward end of the DC-4 there had gravity pulling 
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it down, and if it had nothing else working on it, it would 
have gone the same distance as the stone. 

2214 However, it not only had gravity palling it down, 
but the lifting force of the wing pulling it down, 

which was the same magnitude as the weight, and it 
must curve inside this 840. 

Q Professor, believing then it must curve—(the appli¬ 
cation of those end conditions to zero are factors that 
are well known to you? A That is right. 

Q With respect to the questions that were asked 
concerning inertia, and its effect on free-falling bodies, 
will you explain the law of inertia as it affects so-called 
free-falling bodies? A Well, the laws of inertia—you 
can say that the laws of inertia affect a free-falling body, 
but under the laws, Newton’s law, of which this is one, 
you can get an 840-foot distance. That is part of the 
calculation where this inertia comes in. 

Q You took all those matters into consideration? A 
Oh, yes. 

Q With respect to the subject matter of thrust and 
drag that you have discussed this morning, I would like 
you to explain the effect of the so-called roaring engines, 
after loss of the tail. A In solving the path of any 
airplane, how it will move in response to any disturb¬ 
ance, the laws of aerodynamics, which the airplane 

2215 seems to understand, are such that the effects of 
thrust and drag would only come into play, an 

important part here, when the time interval is long. 

If you take points of 20 and 30 seconds, then difference 
in thrust and its variation becomes important. 

If, however, you only have about four seconds, which 
it took this airplane to fall, any difference in thrust, if 
the thrust wasn’t exactly equal to drag, the actual change 
of the velocity is small in four seconds. It cannot even 
affect the free-falling pull by taking all power off. It is 
small and therefore I neglected the four-second time 
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interval, which is well recognized in all airplane dynamics, 
and have made this estimation in the computation. 

Q By reason of the torque direction, according to 
the things explained there, would the thrust have been in 
the direction in which the plane is headed! 

MR. O’DONOGHUE: I object; leading. 

MR. BRESS: I withdraw it, if there is objection. 

BY THE COURT: 

Q Would it be correct to say in the language of the 
average person that what you mean by torque is twist! 
A Yes. 

BY MR. BRESS: 

Q And the twist is in the moment of the arrow you 
have there! A Yes; nose down. 

2216 Q You stated on cross-examination, Professor, 
something to the effect that the tail section stopped 
dead in its tracks and seemed to fall with the wind. 
Would you explain that answer! 

MR. AHERNE: May I have it repeated! 

BY MR. BRESS: 

Q You said the tail section in one point in the testi¬ 
mony, that it would stop dead in its tracks and fall with 
the wind; is that correct! A That is correct 

MR. AHERNE: I will have to object to that The 
witness said he could not tell what it did. I move to 
strike the answer which may have been made. 

BY MR. BRESS: 

Q Did you state on cross-examination that the tail 
section would stop dead in its tracks and fall with the 
wind; did you use those words! A I may have. I don’t 
recall what were the exact words. It certainly would 
slow down quickly, and stop dead in its tracks might be 
a little— 

Q Stop dead in its tracks were the words. I took it 
down. 

THE COURT: They may be the words you took 
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down, but the witness’ recollection with respect to 

2217 the use of them is not clear. That being the situa¬ 
tion, we will drop it, and proceed to something 

else. 

BY MR. BRESS: 

Q With a northeast wind at 20 to 25 miles an hour, 
what would be the effect on the tail section as indicated 
in that photograph? 

MR. AHERNE: You are asking for his judgment. 
THE COURT: Well, of course, this is outside the 
scope of the cross-examination. There has not been a 
discussion in part or, rather, at all. It doesn’t call for 
an interpretation or involved in the witness’ opinion, and 
it is outside the redirect examination, and I exclude it. 

MR. BRESS: The witness did testify on cross-exami¬ 
nation about the tail section falling with the wind, and I 
want to know the extent—I will withdraw the question. 

I think that is all, Professor. 

Recross-Exammation 
BY MR. AHERNE: 

Q Professor Perkins, my recollection is that about 
five minutes ago you said the center of gravity was un¬ 
important. Is that correct? A In this case, it is. 

Q Now, on the 5th of February I asked you this ques¬ 
tion. 

MR. BERNSTEIN: What page? 

2218 MR. AHERNE: Page 1914. 

BY MR. AHERNE: 

Q I asked you this: 

“Question: Didn’t you have to get a center of gravity 
to that forward part? 

“Answer: I did. 

“Question: You computed the center of gravity of 
the forward end of the DC-4 in order to give us the 
opinion you have expressed? Is that correct? 

“Answer: That is correct.” 
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My question is this: On Friday you told us that yon 
had to have the center of gravity to give the opinion 
which you expressed. This morning you told us that the 
center of gravity was unimportant 

Now, which of these two answers is true? 

JdR. BRESS: I object to the question on the ground 
that the witness never said that he had to get the center 
of gravity in order to arrive at the conclusion. 

THE COURT: Now, I don’t know. I haven’t got the 
transcript. May I see the transcript? It is obviously 
correct one way or the other. 

MR. AHERNE: It is at the bottom of the page, over 
to the top. 

THE COURT: It appears to be in the copy I have 
of it, Mr. Bress. 

2219 MR. BRESS: It is not in the copy I have, not 
the way I read it. 

THE COURT: Let me read it to you. 

MR. BRESS: I have read it 

THE COURT: Well, I know, but you say it is not 
in the copy you have, and I say it is in the copy I have. 

I don’t know how the difference arises if you have the 
same copy I have. 

MR. BRESS: Well, now, I say we have the same 
copies, and it is a matter of interpretation of what was 
said. 

THE COURT: I am going to read the language here, 
and this is the language: 

Didn’t you have to get a center of gravity to that 
forward part? 

Answer: I did. 

Question: You computed the center of gravity of the 
forward end of the DC-4 in order to give us the opinion 
you have expressed? Is that correct? 

Answer: That is correct. 

If you go forward in the sense you go backward, on 
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the questions previously asked, there is no change there. 

Isn’t that your copy? 

MR. BRESS: Yes. 

THE COURT: Then what is the controversy? 

MR. BRESS: In that now he asks that wit- 

2220 ness if it was necessary to have a center of grav¬ 
ity in order to arrive at a computation. 

THE COURT: I don’t know what you mean. 

If words mean anything to me, 'the question is: Didn’t 
you have to get a center of gravity to that forward part? 

Answer: I did. 

Question: You computed the center of gravity of the 
forward end of the DC-4 in order to give us the opinion 
you have expressed? Is that correct? 

THE WITNESS: I think I could explain it if I 
may. 

THE COURT: This is a controversy between counsel 
and the Court. We don’t want to get you into this. 

MR. AHERNE: May I have the pending question 
read to the witness, Your Honor? 

THE COURT: Yes. 

MR. AHERNE: Read the question. 

(Pending question read.) 

THE WITNESS: The answer is: I think they are 
both true. 

BY MR. AHERNE: 

Q They are both true? A Yes. 

Q So the center of gravity is not unimportant, is it, 
Professor, is it? A No—it is unimportant. 

2221 MR. AHERNE: I submit—I move to strike 
everything after “No.” 

MR. BRESS: Then he stops the witness’ answer. 

THE COURT: Do not let us get to be frivolous, 
gentlemen. 

He said then the answer he gave on Friday was correct 
and the answer he gave this morning was correct, and if 
there is a contradiction between the two he says it is not 
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important because what be said on Friday was correct 
and what be said today was correct. 

You may explain it. 

THE 'WITNESS: I can explain the difference between 
the two situations. 

THE COURT: What is the difference between the two 
situations involved, in the question on Friday and the 
answer you gave, and the question of counsel today and 
the answer you gave counsel, with respect to your view 
of that? 

THE WITNESS: If you are referring to this num¬ 
ber of 700 feet, I computed that with a different center 
of gravity, and it is that which I estimated. However, 
whether it is important, if I had chosen some other cen¬ 
ter of gravity, which was widely different, I would have 
changed the horizontal distance by a matter of five to 
ten feet. I had this then in the over-all picture as rela¬ 
tively small. 

So in answer to your question of center of gravity, it 
is unimportant, but it was important 'to my calcu- 
2222 lation of 700 feet because I used it. 

BY MR. AHERNE: 

Q So the center of gravity was important? A To 
the 700 feet. 

Q That is your opinion, is it, 700 feet? A Yes. 

Q Horizontal distance. Now, you were not given any¬ 
thing, and I am asking this one question, as far as the 
distance, that instead of being 300 feet it is 400 feet. 

How would that affect your answer? A That 840 
would increase, I think, to the order of 950 feet. 

Q How would the 700 feet—would it be increased or 
decreased? A The 700, it would increase. 

Q So at this altitude if this plane was 400 feet at 
the time of impact, as has been testified to by some wit¬ 
ness, your 700 feet would increase, would it not? A 
Slightly. 
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Q Now, this enormous moment. You used that word, 
do you remember that? A Yes. 

Q Would rotate the plane downward? That is because 
it didn’t have any tail, you told us; correct? A That is 
right. 

2223 Q Now, the tail section, the tail section which I 
want to talk about and you don’t— 

MB. BBESS: I object to that, to that kind of ques¬ 
tion. 

MB. A HERNE: I will withdraw it. 

THE COURT: I think that definitely it should be 
withdrawn. 

MB. AHEBNE: I will withdraw it and I apologize, 
Your Honor. 

BY MB. AHEBNE: 

Q The tail section did have, however, this enormous 
moment? A No, it didn’t have that one. 

Q Of course, it didn’t have that one because it wasn’t 
the forward section? A That is right. 

Q As a matter of fact, the tail section had the ele¬ 
vators, had the air foil, had rudders, trim tabs, and that 
had an entirely different configuration from the forward 
section, didn’t it? A Yes. 

MB. BBESS: Objected to as beyond the scope of the 
redirect examination. 

THE COUBT: Well— 

BY MB. AHEBNE: 

Q I believe you testified that 840 feet was an 

2224 outside distance? This distance was an outside dis¬ 
tance that was outside of something without any 

motive power? A A freely-falling body. 

Q Such as a free-falling stone? A That is right. 

Q That would not be an outside distance for a guided 
missile, would it? A No. Define what type of guided 
missile and I will be able to say. Does it have a power 
plant? 
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Q It has a power plant on it. A It has a tail? 

Q We will get these things one at a time. A I can’t 
answer the question until you define it. 

Q Is that outside distance—it would not be an out¬ 
side distance for a guided missile, if the guided missile 
had a tail on it? 

MB. BRESS: Objected to as beyond the scope of the 
redirect examination; you get into something else. 

MB. AHERNE: 840 is the outside distance which was 
introduced in the redirect examination for the first time. 

THE COURT: Yes, Mr. Bress brought it out on re¬ 
direct examination. It is the subject of recross-examina¬ 
tion. 

MR. BRESS: It is objected to as bringing in other 
things. 

THE COURT: We are concerned with the 840 
2225 feet; isn’t that right? 

MR. AHERNE: Yes, sir. 

BY MR. AHERNE: 

Q The question is this: If it were a bomb dropped 
that had some sort of motive power and aerodynamic 
characteristics, 840 feet would not be the outside distance, 
would it, Professor? A Some guided missiles can go 
5,000 miles. 

MR. AHERNE: Will you read the question? 

(Pending question read.) 

MR. BRESS: You mean with the loss of tail? 

MR. AHERNE: I prefer to let the question speak for 
itself. 

THE WITNESS: It is very difficult. 

MR. BRESS: Well, if he doesn’t want to clear up 
the question. 

THE WITNESS: It is hard to answer unless you de¬ 
fine “guided missile.” 

MR. AHERNE: If the witness cannot answer the 
question, I will be glad to change it. 
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MR. BRESS: He can answer it if it is an intelligent 
question. 

THE COURT: Now, gentlemen, I am going to ap¬ 
parently, much against my will, be jostled out of my 
assumed good humor. 

Do not let us get into this. If the witness doesn’t 

2226 understand the question, Mr. Bress, and I am quite 
certain this gentleman on the stand is quite able 

to say that he doesn’t understand it. 

MR. BRESS: I have no doubt about that 
THE COURT: Well, that is all, then. 

MR. BRESS: But the form of the question is bad. 
THE COURT: This is cross-examination. 

MR. BRESS: Even on cross-examination there are 
certain limits of fairness to the question. 

THE COURT: I don’t think for a moment, and I am 
going to say so in the presence of the jury, that that ques¬ 
tion as framed is unfair. 

MR. BRESS: I won’t argue about it but we do ob¬ 
ject. 

THE COURT: The question is perfectly proper, and 
I don’t think this witness has been taken any undue ad¬ 
vantage of. He is brought in as an expert in a particular 
field, and counsel has the right to cross-examine him on 
his opinion and on the factors involved and any other 
matters that come into his ken at the time he gave it. 

All right. 

MR. AHERNE: May we have the question, please, 
Mr. Reporter? 

(Pending question read.) 

THE WITNESS: You would have to define, Mr. 
Aherne, what that guided missile looked like. 

2227 BY MR. AHERNE: 

Q The thing I said was a bomb. This morning 
I didn’t use the word “guided missile” at all. Professor, 
because Mr. Bress objected to it in the previous question. 
I said a bomb with automotive power and aerodynamic 
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characteristics, and therefore I thought I was defining 
something approximately similar to what a guided missile 
might be. 

If you think you cannot answer that question in the 
form in which is was asked— A No, I cannot answer 
it the way it is asked. 

Q Well, if you take a bomb that has such a configura¬ 
tion, such a shape, that it has some lift, has some weight, 
maybe has some drag, has some thrust, some equilibrium 
—do you understand the question now? A Yes. 

Q Would the 840 feet be the outside distance? Just 
answer me that question, yes or no. A Of course not. 

Q If you reduce it, if you have the forward end of 
the DC-4, that has weight, that has thrust, it has lift, it 
has drag, and you have put that forward distance within 
840 feet, inside it, haven’t you? A Because it lost its 
tail. 

Q And you say because of the fact it may have lost 
its equilibrium, in the DC-4 question and the bomb 
2228 question, it is the equilibrium of those forces; isn’t 
that right? A Yes. 

Q Isn’t that correct? A That is essentially right 

Q So if those forces remain in equilibrium on the DC-4 
for any perceptible length of time traveling 190 feet a 
second, they would go outside the 840, wouldn’t they? It 
would go outside the 840, wouldn’t it? A If they could 
be maintained in equilibrium. 

Q That is right. That is my question. A But they 
could not be. 

MB. AHEBNE: I move to strike the last. I move to 
strike the last answer. It is not responsive to my ques¬ 
tion. 

THE COURT: It may go out. 

If it is important to reclarify, you can do that on re¬ 
direct examination. 

BY MB. AHEBNE: 

Q Now, if you put an engine on the tail section, and 
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I am reverting to the tail section, if yon put an engine 
on the tail section and give it thrust, in other words, 
would you say then that the drag cancelled out the 
thrust? 

MR. BRESS: Objected to. 

THE COURT: Well, I think— 

MR. AHERNE: I withdraw the question. 

THE COURT: I think the objection is well 

2229 taken. 

MR. AHERNE: I will withdraw the question. 
BY MR. AHERNE: 

Q Now, I am going to conclude with this one: It has 
been testified here in this court, Professor, as follows: 

“Question: What happened to the forward part? 

“Answer: The forward part hung momentarily on a 
level keel. 

“Question: In other words, with the wings horizontal 
to the surface? 

“Answer: Yes, just as level as can be, headed right 
towards, like it was coming to the runway—” 

MR. BRESS: I object to this type of question. First, 
in its form, and second it is not proper redirect examina¬ 
tion or recross-examination. 

THE COURT: Well, I don’t know the source of the 
question. I haven’t been advised with respect to it. 

MR. AHERNE: This is from the deposition of Mr. 
Ator, which was read in court yesterday. 

I am reading from page 34, which was read to the 
jury yesterday. 

MR. BRESS: The witness testified to facts as an 
expert, and I submit it is not proper recross-examination 
now to take the testimony of that particular witness and 
read it to him. 

That is a matter that can be argued to the jury at the 
proper time. 

2230 TH E COURT: I assume, I don’t know, of 
course, I haven’t been advised, that counsel is 
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cross-examining him with reference to his opinion ten¬ 
dered before this Conrt and jury as an expert. 

There has been a great deal of cross-examination pred¬ 
icated on a hypothetical question framed by you, in 
other words, with four or five factors involved in that 
hypothetical question, with respect to which the witness 
was asked as to whether or not he could form an opinion, 
and as a consequence of which he did form an opinion, 
which he has expressed here. 

Now, I am assuming, and if I am incorrect in my as¬ 
sumption of what counsel now is doing, I want him to 
tell me, that he is still dealing with the 840-foot considera¬ 
tion, which is the subject of his recross-examination. 

He is about to indicate to the witness that there has 
been in this case testimony which he now has identified as 
coming from a witness Ator with respect to the forward 
part, I assume, of the plane. 

MR. AHERNE: Yes, sir. 

THE COURT: Immediately after impact. In other 
words, I assume that the question is directed to a fac¬ 
tor which the examiner is desirous of interrogating the 
witness with respect to, mainly, as to whether or not if 
such and such were the situation, and such and such 
assumed to be true, his answer would be different. I 
don’t know whether that is it or not. 

2231 Is that correct ? 

MR. AHERNE: That is exactly what I am try¬ 
ing to do, Your Honor. 

MR. BRESS: Then I submit, if the Court please, in 
my opinion, in my understanding of the law, this is not 
proper redirect examination or recross-examination. 

THE COURT: Overruled. 

MR. BRESS: What is being done now is singling out 
a certain sentence from a witness’ testimony, and it is 
up to the jury at the proper time to decide it. 

THE COURT: This ruling is up to me. I have ruled 
on it, and if it is in error, it is in the record. 
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BY MR. AHERNE: 

Q Do you remember the statement? A I remember 
the statement; yes. 

Q But, Professor, I had not concluded it I will start 
it again. Is is not very long. 

This is at page 34 of the Ator deposition, Mr. Bress. 

“Question: What happened to the forward part? 

“Answer: The forward part hung momentarily on an 
even keel.” 

MR. BRESS: Level keel. 

BY MR. AHERNE: 

Q I beg vour pardon, level keel. 

“Question: In other words, with the wings hori- 
2232 zontal to the surface? 

“Answer: Yes, just as level as can be, headed 
right towards, like it was coming to the runway, didn’t 
veer off either way, but hung there momentarily. I re¬ 
marked about «that, then all at once, started to slow and 
nose on down. 

“Question: In nosing down, then it hung there, it 
didn’t veer off on either wing? 

“Answer: That is right. 

“Question: The wings were horizontal? 

“Answer: That is right.' 

“Question: And that forward part, as it went down, 
maintained its line of flight? 

“Answer: That is right. 

“Question: When it nosed down, did that appear to 
be a steep nosing down or shallow nosing down? 

“Answer: Not abruptly, but at the time it got to the 
water, the nose was down, practically, but it broke very 
slow, not whip over like an airplane stalled.” 

Now, if you had those questions or, rather, the answer 
to those questions, to the hypothetical question, the hypo¬ 
thetical area upon which you based your conclusion— 

THE COURT: And assuming that they are found 
true by the jury. 
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BY MR. AHERNE: 

2233 Q And assuming that they are fonnd by the 
jury to be true as to the facts, would that have any 

effect upon the distance which you have given us as your 
opinion down here, Professor? A No. As a matter of 
fact, I would assume that is exactly what it would look 
like. 

Q Your answer is it would not? A That is correct 
Q Now, nothing I have read to you now would have 
any effect upon your opinion as to this enormous moment 
causing the pitch? A No. 

Q And nothing I have read to you or given to you 
anywhere in my cross-examination has made any differ¬ 
ence whatever to you in the things that you have ex¬ 
pressed, has it? 

MR. BRESS: Objection. Don’t answer that 
THE COURT: I will sustain the objection. 

MR. AHERNE: I have no further questions. 

BY MR. BRESS: 

Q I am going to try to be through with this before 
12:30, Professor. 

MR. O’DONOGHTJE: Wait a minute. I am first. 
MR. BRESS: Oh, that is right. 

Recross-Exarnmation 
BY MR. O’DONOGHUE: 

2234 Q Professor, did you say before the two parts 
were separated that thrust and drag were equal? 

A Yes, approximately so. 

Q Approximately equal? A Yes. 

Q Maybe I didn’t understand. Does that mean the 
thrust carrying it forward equalled this holding it back? 
A That is right 

Q Well, how can it make any forward progress if 
that is true? A Well, now you get up to Mr. Aherne’s 
question about inertia. If this airplane is going 130 miles 
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an hour, it will tend to stay going that unless it is acted 
upon by some external force changing the situation. It 
is going 130 miles an hour, and it is operated on by two 
forces which are equal. 

Therefore, there is no force tending to stop it from 
going 130, and it will continue to go 130 miles an hour. 

Q Exactly. Now, then, that drag is determined by 
this parasite area; is that true? A That is a way of 
stopping it; yes. 

Q I beg your pardon? A You can stop it that way; 
yes. 

Q Well, isn’t that correct? A Well, drag is esti¬ 
mated in many different ways. Computing a parasite 
area is one way. 

2235 Q That is one way of doing that? A Yes. 

Q Now, if the speed of the motors is increased, 
the thrust is increased; is that right? A That is cor¬ 
rect. 

Q And if a large portion of the parasite area is elimi¬ 
nated, the drag is reduced; is that right? A The drag 
is reduced by losing the parasite area, but there will be a 
corresponding increase in drag due to the fact that you 
have chopped the back end off, what is known as a 
pressure drag, a different question, and one will about 
balance the other. 

Q So that is another element you had to take in con¬ 
sideration, then, this pressure drag? A No. I assumed, 
I tendered it, and the drag had nothing to do with the 
answer. 

Q Then this pressure drag has to be taken into con¬ 
sideration? It has to be computed being equal to the 
amount of drag exerted by the lost parasite area; is that 
right? A It didn’t have to be computed in this case, 
but you could compute it. 

Q You assumed it in this case? A Thrust was equal 
to drag; yes. 
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Q You didn’t compute it! A No. 

2236 Q And so if the thrust was increased and the 
drag was reduced, you did not consider that! A 

No, it would not make any difference. 

MR. O’DONOGHUE: I have no further questions. 

Further Redirect Examination 
BY MR. BRESS: 

Q Professor, you didn’t compute drag in this case! 
A No, sir. 

Q It was not necessary! 

MR. O’DONOGHUE: I object to that question. 

MR. BRESS: You just asked if he didn’t compute it. 
MR. O’DONOGHUE: Yes. 

BY MR. BRESS: 

Q Why didn’t you compute the drag! A Because the 
drag is an unessential part of the computing of this 
path. 

Q Now, Professor, with respect to the testimony of 
Mr. Ator that was read to you, do I understand that his 
description of how this fell is illustrative of what you have 
described on the board? A Yes, exactly. This is what 
it would look like from the front. 

Q One more question: 

On cross-examination recently by Mr. Aherae, you were 
asked questions beginning with the guided missiles 

2237 but then getting to the point of the bomb, with lift 
and weight and drag and thrust and equilibrium, 

and he asked you whether tht would give you the 840 
feet. 

Was your answer based on the loss of tail or no loss 
of tail? A It would certainly have. However, that was 
something else to hold it in equilibrium, and if it didn’t, 
it would go over like this. 

MR. BRESS: I think that is all, Professor. I just 
wanted to clear that up. 
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That is all. May the Professor be excused to return to 
Princeton? 

THE COURT: You may be excused, Professor. 

THE WITNESS: Thank you. 

THE COURT: Are you through with the witness? 

MR. A HERNE: May we approach the bench? 

THE COURT: Are you through with the witness? 

MR. AHERNE: We will approach the bench on that. 

(At the bench:) 

MR. AHERNE: Defendant Eastern moves to strike 
the entire testimony of this witness, particularly his opin¬ 
ions and conclusions, on the ground that it is based on 
facts which are not in the record, and which were not 
included in the hypothetical question. 

The witness has said many times that he held 
2238 an opinion on the assumption of equality between 
drag and thrust. 

There is no evidence in the record that the drag and 
thrust is equal. 

THE COURT: In order for me to make a ruling on 
that, I would have to read his testimony and cross- 
examination. 

MR. AHERNE: He also testified he made no calcu¬ 
lations on drag or thrust. 

He only made, and this is basic to the whole testimony, 
he only made gratuitous assumptions. 

THE COURT: Is that what he said? 

MR. BRESS: He said it was necessary to make it. 

MR. AHERNE: He said in answer to Mr. ODono- 
ghue’s question, he said drag was determined by the para¬ 
site area, and as the parasite area is reduced by the loss 
of tail, therefore the drag is reduced. 

THE COURT: Well, this all goes to the law of dam¬ 
ages, doesn’t it? 

MR. GALIHER: We may never get to that point. 

THE COURT: You are excused, Professor. 

THE WITNESS: Thank you, sir. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. BRESS: That is a little too subtle for me. 

THE COURT: You have said the same -thing when 
you are on the other side. 

2239 MR. AHERNE: May I finish the motion, Mr. 
Bress? 

MR. BRESS: Oh, surely. 

MR. AHERNE: We also say that this witness based 
his testimony on a certain area of speed for the P-38, and 
there is nothing in the hypothetical question about -the 
speed of the P-38. 

He said he had to know the center of gravity, and there 
is nothing in the testimony or the hypothetical question 
about the center of gravity. 

THE COURT: Members of the jury, you are ex¬ 
cused until 1:45, with the usual caution. 

Those in the court room will remain seated until the 
jury leaves the room. 

(Thereupon the jury left the court room.) 

THE COURT: Is there anything further? 

MR. AHERNE: That is all I have. 

THE COURT: I will have to read it. 

MR. O’DONOOHUE: I join in the motion. 

MR. AHERNE: Do you join in the motion, Mr. War¬ 
ner? 

MR. WARNER: I will join in the motion as far as 
his testimony is concerned regarding the distance that he 
computed. 

THE COURT: That is a matter that is an important 
aspect. 

MR. WARNER: I join in Mr. Aherne’s motion as far 
as the distance he computed. 

2240-2250 THE COURT: What I want to say then, 
and you want me to pass on this, is that his 
motion is critical with reference to his whole testimony, 
with reference to the distance traveled, as to whether or 
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not the accident happened in Virginia or the District. 

ME. WABNER: I join in the motion as far as dis¬ 
tance is concerned, and as far as the testimony regarding 
the P038. 

THE COURT: Now, this afternoon let us go along. 
We are doing nicely. 

MR. BRESS: May the record show I oppose the mo¬ 
tion, without going into any discussion? 

THE COURT: You oppose it both vigorously and 
with emphasis. 

MR. GALIHER: I can’t understand why. 

MR. BERNSTEIN: The nature of the motion is—you 
can see how decisive the testimony was on the distance 
traveled. 

THE COURT: That is argument, but I will have to 
read it. I don’t know about it now. If the point comes 
that he has given an opinion with respect to the five 
factors, and then he has admitted on the stand that he 
took other things into consideration, I will have to decide 
it. 

MR. BRESS: And conditions. He has not admitted 
he took anything else into consideration. 

THE COURT: I think I understand it. I am just 
trying to pose the matter. 

(At 12:30 p. m. a recess was taken until 1:45 o’clock 
p. m.) 

2251 MR. BRESS: I will call the witness John F. 

Pahl. 

Whereupon 

John F. Pahl, 

called as a witness by counsel for plaintiff, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 


BY MR. BRESS: 


973 A 


Q Mr. Pahl, will you state your full name. A John 
Francis Pahl. 

Q And you spell your last name P-a-h-1? A That 
is correct. 

2252 Q And you are employed by the Civil Aeronau¬ 
tics Board! A Yes, sir. 

Q In the Technical Division of the Bureau of Safety 
Investigation? A Right. 

Q And what is your age? A My what? 

Q Your age. A Forty-one. 

Q And how long have you been employed at the Civil 
Aeronautics Board? A Since November of 1948. 

Q And what were you duties with the Board on No¬ 
vember 1, 1949? A I was aircraft specialist in the Tech¬ 
nical Section of the Investigation Division. As an air¬ 
craft specialist it was my duty to examine the wreckage 
of airplanes to determine causes of damage— 

Q And is that known as a structures specialist? A 
Correct 

Q And that was the work you were doing on Novem¬ 
ber 1, 1949? A Yes, sir. 

Q On November 1, 1949, do I understand there 

2253 was a technical section on structures in the In¬ 
vestigation Division? A Well, the technical sec¬ 
tion included structures specialists, power plant special¬ 
ists, maintenance specialists; and it covered the airplane, 
not only the structure of the airplane. 

Q But as far as the particular branch of that technical 
section, do I understand that you were a structures spe¬ 
cialist? A Correct. 

Q Now, say whether or not your duties at that time 
required you to make on-the-scene investigations of the 
structures of planes involved in accidents. A In some 
cases on-the-scene investigations; in other cases, sus¬ 
pected parts are sent in to Washington from various 
areas where accidents happen. 
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Q And as you know, Mr. Pahl, we are inquiring about 
the collision which occurred at National Airport on No¬ 
vember 1, 1949 between an Eastern Air Lines DC-4 and 
a Bolivian P-38 plane. Do you remember the extent to 
which you participated in the investigation of the struc¬ 
tures of those two planes involved in that collision? A 

I acted as a member of the structures committee, which 
was headed by Mr. Sidney Berman. This committee was 

charged with the duty of examining the wreckage— 

2254 Q Speak up, please. A This committee was 
charged with the duty of examining the wreckage 

of the two airplanes, primarily to determine the manner 
in which they came together. 

Q Was that examination of the wreckage made under 
the supervision of Mr. Berman? A Yes, sir. 

Q And did you examine that wreckage at the site and 
also at the Naval Gun Factory? A Yes. At the site, 
that is, the parts of the DC-4 which came to rest on land 
were examined at the site. And the parts which came to 
rest under water were examined on barges tied up at the 
wharf by the Naval Gun Factory. 

Q And was any part of the wreckage placed in Hangar 

II at the airport and did you see any part of it there? 
A Yes. The aft part of the DC-4 fuselage and the 
small section cut from the forward part of the DC-4 
fuselage were assembled or reconstructed in Hangar 11. 

Q By “reconstructed,” you mean they were matched 
together? A Yes. 

Q We will get to that in a little bit. 

When were you first notified that this collision had 
occurred, and what did you do at that time? A On 
November 1st Mr. Berman and I, on returning to 

2255 the office from lunch, were notified by Mr. Berman’s 
secretary that an accident had occurred, and that 

the chief of the Investigation Division had tried to con¬ 
tact us, to go to the scene of the accident. But inasmuch 
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as we were out to lunch, he departed with the personnel 
he could collar at the instant. 

Q What time, approximately, was it that you returned 
from lunch? A I am not sure of the time. Ordinarily 
we were in the habit of leaving for lunch around quarter 
of 12. But that was somewhat variable, depending upon 
whether or not we could get away at that time. And 
the lunch-hour period is a half hour. So, figuring on an 
average basis, it would probably be somewhere around 
12:15 when we returned. However, it might have been 
a little different from that. 

Q How long after you returned from lunch did you 
leave your office to go to the scene, with Mr. Berman, I 
take it. A I remember that Mr. Berman and I went to 
the scene together. But I am not sure just exactly when 
we did leave the office. 

Q Can you tell us, after you learned of this crash, 
upon returning from lunch, whether it was as much as 
an hour or two hours or 15 minutes that you left your 
office to go to the scene? A I am not sure. 

2256 Q I see. It was a rather unusual occurrence, 
wasn’t it, for you to go to investigate a collision 
right in your home territory right here in Washington? 
A Well, of course, there aren’t many collisions. But the 
unusual part of it was that ordinarily we didn’t partici¬ 
pate in that type of an investigation— 

Q I see. A —since there was no question as yet as 
to the failure of the aircraft itself. 

Q You have investigators in the field who generally 
go to the scene; and you are in the home office, so to 
speak? A Yes, sir. 

Q How long was it, can you tell us, that it took you 
from the time you left your office to get to the scene? 
A Well, there again I don’t recall. However, it shouldn’t 
take more than 15 or 20 minutes. 

THE COUKT: May I interrupt, Mr. Bress? Is the 
time critical? 
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MK. BEESS: I don’t believe so. 

THE COURT: Yon eventually got to the scene? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q Have yon been able to locate your rough 

2257 notes made on your investigation made at the 
scene? A No, I haven’t been able to locate the 

rough notes. I have located a very rough sketch of 
damage to the DC-4 fuselage, but not the accompanying 
notes. 

Q When you got to the scene, will you tell us whether 
or not there were rescue operations for the people in¬ 
volved still going on, or had that been concluded? A 
There was still rescue operation going on. I remember 
ambulances there, members of the Chevy Chase rescue 
squad, firemen, and various other people. 

Q Will you tell us, when you got to the scene, what 
you observed there? A When we arrived at the scene, 
we saw the aft end of the DC-4 fuselage on the bank of 
the Potomac River, at a point where it is very close to 
the highway. This wreckage was in practically an in¬ 
verted position. The tail section was entangled in trees 
and underbrush. 

Q I am sorry. I just wanted you to define what you 
mean by “tail section,” as distinguished from the “aft 
section” of the fuselage. We have been referring to the 
whole thing as the tail section. A I should describe that 
this major piece of wreckage consisted of the fuselage 
from approximately the trailing edge of the wing to the 
extreme rear end. And attached to this portion of the 
fuselage were the tail surfaces—stabilizers, ele- 

2258 vators, fins and rudders. 

Q I show you first, Mr. Pahl, two photographs 
in evidence, Plaintiff’s Exhibits 13-A and 13-B, and ask 
you if that correctly represents the position of the rear 
fuselage and its tail, as you have described it, inverted. 
A Yes, sir. 
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(Examining counsel handed photograph to <the jury.) 

MR. BRESS: While the jury is looking at those two 
photographs, already in evidence, I would like to have 
the Clerk mark this group of photographs, as to which 
there is no objection, Your Honor—21 photographs. 

THE COURT: That will be 22-A right down close 
to the end of the alphabet. 

MR. BRESS: Yes, sir. 

MR. O’DONOGHUE: I understand that is the entire 
batch of photographs? 

MR. BRESS: It is 21 photographs. That is what is 
covered in the understanding. 

THE COURT: That will bring it down to “U.” 

(The group of 21 photographs was marked for identi¬ 
fication as Plaintiffs Exhibit 22-A to 22-U, inclusive.) 

THE COURT: You had better come to the bench, 
with reference to one of these, gentlemen. 

(At the bench:) 

THE COURT: There is a body here? 

2259 MR. BRESS: No—a piece of an overcoat. 

THE COURT: Is that a leg? I don’t know. 

MR. BRESS: No. It has never been so identified. 

MR. O’DONOGHUE: That was the overcoat sucked 
into the P-38, somebody testified. 

THE COURT: That is all right. I just wanted to 
make sure. 

MR. WARNER: If Your Honor thinks it should be 
excluded, I agree with you. 

THE COURT: I thought it was a leg. 

MR. BRESS: It has never been so identified. 

MR. WARNER: This? 

THE COURT: Yes. 

MR. BERNSTEIN: That is a structure part. 

MR. BRESS: I will not offer it, if there is any ques¬ 
tion about it. 

THE COURT: I didn’t want the jury to get the idea. 
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ME. BRESS: I think I will leave it out. If somebody 
wants to offer it, all right. 

THE COURT: Leave it out. 

MR. BRESS: All right, sir. That is 22-Q. 

(Counsel having returned to the trial table:) 

BY MR. BRESS: 

Q When you got to the scene, and you observed the 
rear fuselage section, with its tail inverted as you 

2260 have described it and as is shown on Plaintiff’s 
Exhibit 13-A and 13-B, can you tell me how far the 

open, broken end of that fuselage was from the water’s 
edge? A The forward end of the fuselage, the left side 
of the forward end of the fuselage— 

Q The forward end of the rear, of the aft end of the 
fuselage. A That is right. 

Q We are talking only about the rear part of the 
fuselage lying there on the shore. A Yes, sir. 

Q Now, the forward end of that part of the fuselage. 
A It was either in the water or right at the edge. The 
reason I remember is that we were interested in examin¬ 
ing the forward edge of the fuselage, that is, where it 
separated, and I recall going around the left side of the 
fuselage, that is, between the fuselage and the water; but 
could not go around the end without getting into the 
water. 

Q I see. You couldn’t walk around the end without 
getting into the water? Is that it? A That is right. 

Q Now, did you find, in addition to that rear fuselage 
and tail section of the DC-4, any other part of the fuselage 
along the shore at a different place? A There was one 
large piece of wreckage, approximately 18 feet 

2261 long, consisting of a portion of the fuselage shell, 
that is, the skin and stringers and frames, which 

was found a considerable distance south of the large 
piece of wreckage, right at the shore line. 

Q I show you now, Mr. Pahl—I have already shown 
you the two exhibits that were shown to the jury a little 
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while ago, Plaintiffs Exhibits 13-A and B—and I show 
you now another exhibit which I have just had marked, 
Plaintiffs Exhibit: No. 22-A, and ask you whether or not 
this shows this rear fuselage section of the DC-4, in the 
same or different position. 

MR. AHERNE: Mr. Bress, is that CAB 237 or 238 
that you are showing him now? 

BY MR. BRESS: 

Q Does that show it at a same or different position? 
A It appears to be different. 

Q Do you know whether or not at the time 22-A was 
taken, whether it had been moved, or were you present 
when 22-A was taken? A I was present when that 
photograph was taken, but not when these were. 

Q And do you know whether or not any pulley or 
derrick was used to move the tail section before 22-A 
was taken? A I don’t know. I didn’t see any moving 
take place. 

2262 Q Do you know approximately what time it 
was or what day it was when 22-A was taken? 
A I believe that was taken on November 2d. 

Q The day after the crash? A Right. 

Q All right. 

MR. BRESS: Now, just so that the jury may get this 
view, I will let the jury see 22-A, which the witness says 
was taken the day afterwards, together with exhibits 
13-A and B. And while the jury is looking at that— 

Mr. Juror, will you hold that just one moment, while 
I ask the witness another question, so you can see this 
at the same time? 

BY MR. BRESS: 

Q You referred, Mr. Pahl, to another large piece, 
about 18 feet long, which was also found on the shore and 
south of the place where the first was. Is that correct? 
A I think it was partly in the water. I am not sure. 

Q I show you now Plaintiff’s. Exhibit 22-B and ask 
you if that is an accurate representation of that 18-foot 
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section that you refer to. A This is an accurate repre¬ 
sentation of the section. However, this photograph was 
taken after the piece was moved. I am sure we rolled it 
up to get a better view of it. 

2263 Q Was it in the water when you first saw it! 
A As I recall, it was right at the edge of the 

water, partly— 

Q And on this photograph it shows it was a little 
bit from the edge of the water. Do you recall whether 
it was moved before this photograph was taken! A I 
am sure it was moved before the photograph was taken. 
Q Very well. 

MR. BRESS (to jurors): Gentlemen, I think you know 
what 22-B is. That is the 18-foot section. 

Now will the jury please examine those four photo¬ 
graphs together (handing photographs to jury). 

(The jury having returned photographs:) 

BY MR. BRESS: 

Q Mr. Pahl, when we refer to the left side of the 
plane, or the right side, as we will do probably several 
times in the course of our examination, state whether or 
not in using “left side” or “right side” you use it in the 
same sense we use it in the operation of automobiles. 
A Yes, sir. 

Q When we talk about the left side of the plane, we 
talk about it as we would the left side of an automobile, 
the driver’s side in the direction in which you are going! 
A Yes, sir. 

2264 Q All right. Now with respect to the descrip¬ 
tion of this aft section of the DC-4, did you make 

any other observations concerning it at the scene, prior to 
its removal to the Naval Gun Factory or the hangar for 
study! A Yes. It was apparent, with the wreckage 
lying there, that the vertical fin and rudder were de¬ 
formed by impact with the ground. Also the left stabil¬ 
izer and elevator, particularly the tip section. And the 
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<top portion of the fuselage was extensively damaged by 
impact. 

We also noted that the extreme forward edge of the 
fuselage shell on the left side was curled inward and 
bore evidence of impact with what might be described 
as a blunt-edged object. And also in that area of the 
marks or dents, in addition thereto, there was black 
smudging. 

Q I will ask you in a moment to explain in detail 
each of these interesting features that you mentioned. 

You talk about the left side, the skin and other mem¬ 
bers being curled inward. Will you tell us whether you 
observed at the scene the open end of the fuselage, and 
whether on the right side they were curled outward or 
inward. A No, not at the point where the aft section 
of the fuselage came to rest. 

Q Was the right side exposed for examination while 
it was lying there on the shore? A No. The large 
piece that was found south of there comprised most 
2265 of the right side in that area of the fuselage. 

Q Now let us have you describe what you mean 
by the left side curled inward and that it bore evidence 
of impact with a blunt-edged object. What do you 
mean by that? A I mean that the marks indicated some 
object travelling from left to right, relative to the fuse¬ 
lage, or, in other words, from the outside toward the 
inside of the fuselage— 

Q That, described otherwise, would be, sitting in the 
plane, counter-clockwise? A Yes, sitting in the plane, 
looking forward. 

Q All right. Go ahead. We are inquiring about the 
evidence of impact with a blunt-edged object. By a 
“blunt-edged object,” what do you mean? A I mean 
an object which has a measurable radius on the striking 
edge, as contrasted to a knife blade or an axe. 

Q When you refer to this as a blunt-edged object, 
can you tell us whether or not the nature of the cutting 
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of the skin was sharper at the end than it was at what 
would be the hub of the cutting object? A Well, there 
was some variation in the cuts and the smudges and dents, 
indicating a variation in the bluntness of the object 
which made the marks. 

2266 Q Would it be correct to state that the cutting 
•was made by a fairly sharp object striking inward 

on the skin? A It could be expressed that way. 

Q When did you examine the right side of the aft 
section of the fuselage, to see whether that object which 
went in on the left side, how it came out on the right 
side? A I don’t recall the exact time. I know we 
looked at it several times while it 'was lying there on the 
shore line. 

THE COURT: I am wondering, Mr. Bress, how help¬ 
ful this line of inquiry is. I know this gentleman’s depo¬ 
sition was taken and what was inquired into at that time, 
of course long before the litigation actually was started 
which made it important. But I think perhaps it might 
be wise for you to come to the bench and advise the 
Court as to the purpose. 

MR. BRESS: This deposition was taken only a month 
or two ago. 

THE COURT: I still want to be advised. So will 
you step down, please, sir. 

(At the bench:) 

THE COURT: When you are talking about the left 
side of the fuselage, particularly the end we are con¬ 
cerned with now, has it anything to do with the impact, 
the impact as far as the P-38 is concerned? 

2267 MR. BRESS: Yes. 

THE COURT: Then the only w T ay that we 
could be concerned with it would not be with reference to 
the ground and such objects as it may have struck on 
the way to the ground? 

MR. BRESS: No. 
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THE COURT: In other words, what is the purpose of 
the inquiry? 

MR. BRESS: To show, as the witness has testified to, 
these are pictures on the right side showing the propeller 
blade coming out on the right. These are pictures on 
the left side showing the inward curling of the fuselage, 
showing inward curling of the fuselage, showing the blade 
came in from the left side and came out on the right 
side. 

THE COURT: You mean the blade of the P-38. 

MR. BRESS: Yes, sir. It had to be. It couldn’t be 
anything else. 

MR. BERNSTEION: That is what sliced the DC-4 
in two. 

THE COURT: I know. 

MR. BRESS: This won’t take but a couple of more 
minutes. 

THE COURT: As I have the picture, Bridoux’ testi¬ 
mony was—and the testimony of others, not being spe¬ 
cific at the moment—that the left side of Bridoux’ plane 
struck the DC-4 amidships. 

MR. BRESS: That is correct. 

2268 THE COURT: We know that. Now what is 
the point? 

MR. BRESS: This will also show that the P-38 did 
not hit it at a sharp angle. 

THE COURT: Your point is that it went into one 
side and came out of the other; and therefore it is of¬ 
fered for the purpose, I presume, also, of impeaching 
Bridoux, your own witness, whose testimony was to the 
effect that he struck him and then bounced off, or 
bounced up. 

MR. BRESS: I am not bound by anything Bridoux 
said; but I am arriving at what the true facts are. 

THE COURT: It is at variance with what he said— 
at least by inference. 
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MR. WARNER: Can we listen to the testimony and 
see whether it is at variance ? 

THE COURT: It isn’t that important. I am just 
inquiring. 

MR. O’DONOGHUE: I don’t like to object; but gen¬ 
erally speaking, of course, he can only testify to what 
he observed, that it was in a curl inward or outward or 
whatnot. It seems to me he is going beyond that and 
saying such and such must have happened, and that it 
was a blunt instrument. 

THE COURT: I am assuming this -witness is offered 
as an expert. 

MR. O’DONOGHUE: That is the point. The CAB 
regulations with respect to that provide that— 

2269 “Employees may serve as witnesses for the pur¬ 
pose of testifying to the facts observed by them 
in the course of accident investigations in those cases 
in which an appropriate showing has been made that the 
facts desired to be adduced are not reasonably available 
to the party seeking such evidence by any other method, 
•including the use of discovery procedures against the 
opposing party.” 

I am making no point of that; but— 

“Employees shall testify only as to facts actually ob¬ 
served by them in the course of accident investigations 
and shall not give opinion evidence as expert witnesses.*? 

I don’t care personally in this case; but in my multiple 
capacity of representing the interests of CAB and to pre¬ 
serve the validity of their regulations, I have been 
asked to raise that point. 

THE COURT: You have indicated there is a direct 
prohibition against the witness* being used as an expert. 

MR. BRESS: This is no expert testimony—and the 
same questions were asked in the deposition and the 
Government did not object. 

THE COURT: If it isn’t expert testimony, then it 
should be stricken, because it is merely opinion testimony 
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of this witness. He is intruding on the province 

2270 of the jury, and the jury can make their own con¬ 
clusion. That is the point. 

MR. BRESS: I don’t think it takes an expert to state 
that this cutting was effected by a propeller blade. 

I thought the position of the Government was that 
those regulations on the part of CAB investigators don’t 
apply in the case where the United States is a party. 

THE COURT: I don’t know. 

MR. O’DONOGHUE: I don’t, either. 

THE COURT: As it is given to me, it is a direct 
prohibition. 

MR. BERNSTEIN: Except this, Your Honor, that 
part of the same set of rules provides that in lieu of 
the witness appearing in court, his deposition shall be 
taken and that shall be used. That is precisely the pro¬ 
cedure we used; and when we went to put the deposition 
in, they went around the rules. 

THE COURT: You mean what you couldn’t elicit 
from the witness on the stand, you can elicit by deposi¬ 
tion? 

MR. BERNSTEIN: No. We did, without objection. 

MR. BRESS: The very agency that adopted this reg¬ 
ulation has permitted this witness, to testify. 

THE COURT: He has testified up to now. Let it 
stand and let us get rid of it. All right. 

(Counsel having returned to the trial table:) 

2271 BY MR. BRESS: 

Q I show you Plaintiff’s Exhibit 22-F and 
Plaintiff’s Exhibit 22-P and ask you if you will indicate 
what they show with respect to the direction of the 
cutting of the fuselage. 

MR. O’DONOGHUE: I didn’t understand that ques¬ 
tion, Your Honor. 

THE COURT: I didn’t mean we were to go forward. 
I meant we were to stop where we had stopped, for the 
reasons indicated. Do you see? 
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MR. BRESS: May I have these photographs identi¬ 
fied for the jury to see? 

THE COURT: Yes. In other words, I don’t want the 
witness to testify with reference to his opinion, for the 
reasons stated. First of all, by virtue of regulation he 
cannot. And the most important aspect of the whole 
business is he is intruding his opinion into the province 
of the jury. So therefore it is unnecessary and so there¬ 
fore I shall exclude it. But certainly you can show’ the 
exhibits to the jury and let the jury draw’ its own con¬ 
clusion. 

MR. BRESS: And the position of the plaintiff is as 
stated at the bench. 

THE COURT: Yes. 

BY MR. BRESS: 

Q This show’s the left side of the fuselage at the 
2272 point of separation? A Yes. Here is the left 
side of the fuselage at the point of separation. And 
it is also showm here in the other photograph. 

Q All right. Plaintiff’s Exhibits 22-F and P are the 
left side. I show you now’ Plaintiff’s Exhibits 22-C and 
K, and ask you if they show the right side. A Yes; 
this is the right side. On the other photograph it ex¬ 
tends around to the top of the fuselage at this point. 
This radio mast is on the top center line of the fuselage. 

Q Mr. Pahl, I see you have, at the point of separa¬ 
tion, a portion of the forward section of the plane— 
A Yes, sir. 

Q —placed in position. Will you explain how that 
was done, to the jurv, with respect to Plaintiff’s Exhibit 
22-K. 

MR. BRESS: Would you jurors please hold that and 
listen to this while vou get the next photograph? 

BY MR. BRESS: 

Q Go ahead. A The aft section of the fuselage was 
moved into Hangar 11 at National Airport, and the 
other wreckage found at the accident site— 
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Q Which one are you referring to now, Mr. Pahl? 

All right. Will you hold that up to the jury 

2273 while you explain your answer. 

THE COURT: And may I suggest, as I know 
you will, will you look at the back of that and tell us 
what that is, please. 

THE WITNESS: Exhibit 22-K. 

After the parts were moved into Hangar 11, the aft sec¬ 
tion of the fuselage was blocked up on the floor in an 
upright position. And other pieces of the aft portion of 
the fuselage were held in place, approximately, by means 
of scaffolding that was built up inside the fuselage 
cabin. Here we see part of the right side of the aft sec¬ 
tion, which is so supported. 

This piece of the wreckage over here had been cut from 
the forward part of the fuselage, at the docks of the 
Naval Gun Factory. 

BY MR. BRESS: 

Q How big a piece was cut off and how was it done! 
A It was a section of the fuselage extending fore and 
aft approximately two feet, and from practically the com¬ 
plete periphery of the fuselage. 

Q Was that taken off with an acetelene torch? A 
Yes; this forward edge was cut with an acetelene torch. 

Q That forward part on that photograph, then, is 
the rear part of the forward section which was at 

2274 the Gun Factory? A Yes; this is the rear part 
of the forward section. 

Q And you set that up upon a scaffolding, adjacent 
to the forward part of the aft section of the fuselage? 
A Correct. 

Q And they are both being held up in that position 
by artificial scaffolding? A Yes. 

Q And the jury now has the first two photographs 
with the left side, and the last one with the scaffolding 
on the right side; and I show you also here 22-C and 
ask you if that shows the right side before any scaffold- 
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ing was erected. A Yes. This photograph was taken 
on the barge at the Naval Gun Factory, before any cut¬ 
ting was done to the forward part of the fuselage. 

Q And do I understand that this was taken from 
the forward part of the fuselage? A Well, that is the 
forward part of the fuselage. It is taken looking—the 
wreckage was inverted on the barge. Here is the ground 
line. 

Q Yes. A And the photographer was looking at the 
right side of the fuselage. That is, the right side of the 
fuselage was closest to him. 

- Q What I am asking you is this the part 
2275 that was cut off with the acetelene torch and 
matched with the other part shown on 22-K? A 
Yes, sir. 

MB. O’DONOGHITE: What exhibit number is that? 

MB. BBESS: Twentv-two-C. 

MB. AHEBNE: Twenty-two-C matches wdth K. Is 
that right? 

MB. BBESS: Twenty-two-C is the rear part of the 
forward section which was cut off and matched to the 
forward part of the rear section, by scaffolding. 

MB. AHEBNE: C on K? 

MB. BBESS: Yes. 

BY MB. BBESS: 

Q I show you Exhibit 22-H, which shows the scaffold¬ 
ing which you have referred to, and ask you if that is a 
fair picture of it. A Yes, sir. 

(Examining counsel handed the photograph to the 

jury-) 

THE COUBT (to conferring counsel): While there is 
a matter in controversy, gentlemen, maybe this is a good 
time to take a recess. 

MB. O’DONOGHTJE: On the contrary, it isn’t a con¬ 
troversy, Your Honor. We are practically in agree¬ 
ment. 
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MR. BRESS: We are trying to save some time, Your 
Honor. 

THE COURT: Then it is still a good time 
2276-2285 to take the recess. Those in the courtroom 
will remain seated until the jury leaves the 

room. 

(Following brief recess:) 

2286 BY MR. BRESS: 

Q Now, Mr. Pahl, referring to Plaintiff’s Ex¬ 
hibit 22-K, I direct your attention to the section that you 
say was taken off with an acetylene torch from the rear 
part of the forward section of the DC-4 for the purpose 
of matching it to the front section of the aft section of 
the DC-4, and ask you what this object is that is sticking 
out vertically from the top of the piece taken off with 
the torch? A That is a radio antenna mast. 

Q Is that the radio antenna mast of the DC-4? A 
Yes, sir. 

Q How many inches from the separation, the cutting 
of the forward section of the plane and the rear section 
of the plane, is that radio antenna mast? A I think it 
is approximately 16 inches. 

MR. AHERNE: How many inches? 

THE WITNESS: Sixteen. 

MR. BRESS: Sixteen. 

BY MR. BRESS: 

Q How high from the surface of the skin of the DC-4 
does that radio antenna mast extend? A I don’t recall 
exactly, but it is nearly the same distance, approximately 
16 inches. It may be several more or less. 

Q Am I pointing my finger to the mast there? 

2287 A Yes. 

Q One more question on that. Was that mast 
damaged or undamaged? A Undamaged. 

Q Now, may I continue to proceed even though the 
jury looks at that? 
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I don’t think we will take away from their concentra¬ 
tion. 

This separation, Mr. Pahl, the cutting, as you have de¬ 
scribed it, where does it begin on the left side of the 
plane with respect to the horizontal and vertical location? 
A With respect to the horizontal location, it began at 
approximately Station 524, relative to the vertical refer¬ 
ence, at about the top frame of the emergency escape 
hatch of the fuselage. 

Q Where is that frame top on that frame with respect 
to the top of the windows of the plane? A The top 
frame of the hatch is a few inches above the top window 
line. 

MR. GALIHER: Would it be helpful to all of us if 
we use the model of the DC-4? 

MR. BRESS: I think it would. 

BY MR. BRESS: 

Q My last question and your answer related to the 
left side where the cutting was in. 

Now, could you put a mark there show^ing the 
2288 horizontal and vertical beginning of that cut? A 
This doesn’t show the emergency escape hatch. 

Q One moment. When we got this, Your Honor, in 
view of the fact we have been using this and referring to 
the plane but there has been no evidence that this is as 
to scale. I don’t say that it is not to scale, except I don’t 
know that it is to scale. 

Now, when we are getting to these details, such as num¬ 
ber stations, 524, 526, and 530, and when you get to 
scale, I question the propriety of using it. 

This emergency escape hatch does not appear on the 
model. I don’t think I can proceed with this unless the 
witness thinks it is of some help. 

Do you think, Mr. Witness, it would be of help or tend 
to confuse or distort, rather? A It would give a good 
approximation of where the cut occurred. 

Q Very well. With the understanding that this is 
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only an approximation and this model is not to scale, I 
would pursue it with the model. 

MR AHERNE: May I suggest we have a definition 
of Station 524? That is not in evidence. 

THE COURT: I would like to have an explanation 
by the witness as to what he means by station, how he 
gets No. 524. 

MR. BRESS: That is what I was going to ask 

2289 when I was asked about the model. 

BY MR. BRESS: 

Q Before you work on the model, will you state what 
station in an airplane means? A Well, station numbers 
are established by the aircraft manufacturers to assist 
in identifying the location of various parts of the air¬ 
plane. 

In the design of the fuselage, the zero station will be 
chosen either at the nose of the airplane or somewhere 
near there, and the station number will be measured in 
inches from this zero point. In this case, from the 
zero point somewhere near the nose, back 524 inches to 
Station 524. 

THE COURT: That would be about 45 feet or 40 
feet? 

THE WITNESS: Roughly. 

THE COURT: From the nose where that zero point 
is? 

THE WITNESS: Where that zero reference is. 

BY MR. BRESS: 

Q In other words, Station 524 is 524 inches aft of 
the point of Station zero? A Yes. 

Q And Station zero is at or about the nose? A Gen¬ 
erally, yes. 

Q That is the horizontal position of the beginning of 
the cut. 

Now, we understand then it is 524 inches back 

2290 from Station zero? A Yes. 

Q Now, with respect to the vertical, you said 
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something about the upper frame of the emergency escape 
hatch ? A Yes, sir. 

Q Will you tell us where that would be on the plane? 
A Assuming the window is in exactly the position, the 
same position as the DC-4, then it would have been 
slightly larger than this window by comprising a removal 
door or escape hatch. 

Q Does that escape hatch have in the middle of it a 
regular window? A Yes; however, on the DC-4 it was 
approximately circular instead of rectangular, as shown 
here. 

Q This model doesn’t show the correct shape of the 
escape windows on the DC-4? A Well, this is the shape 
for the DC-6. 

Q I see. All right. A I assume that is the right 
window here. I know from examining the record that the 
window in question was approximately above the flap of 
the wing. 

Q Yes. A So this is approximately correct. 

Q Turn it a little more so the jury can see it. A 
And the cut began at about this point, just above 
2291 the window and went around the top of the fuse¬ 
lage. 

Q Now, when that cut began just about the top of 
the window and continued around to the top of the fuse¬ 
lage, will you tell us whether or not you measured at what 
station the cut was at the top of the fuselage? A Yes. 
We measured that It was approximately 526. 

Q So that would mean—I don’t want to lead you and 
I don’t think I am—would that mean that from the dis¬ 
tance, from the top of the window on the left to the top 
of the plane on its ceiling, that the cut was two inches 
aft of where the cut was where it began on the roof? 
A Yes, approximately two inches aft. 

Q Now, take that cut from the ceiling at Station 526 
down to the right side. Will you tell us where the cut 
stopped, at what station in horizontal direction, and where 
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it was in vertical plane! A It proceeded from the top 
down around the right side, to the top of the emergency- 
escape hatch, at approximately Station 530. 

Q 530! A Yes, 

Q That would mean then that the aft portion of the 
cut from the top of the plane to where it stopped on the 
right, was at a maximum aft, aft of the cut, four inches 
of what it was at the top of the plane, 526 to 530! 

2292 A Yes, sir. 

Q Is that correct! A Yes, sir. 

Q And the maximum aft distance in horizontal direc¬ 
tion of the cut to the right side from the cut on the left 
side was the difference between Station 524 and Station 
530, or a distance of six inches! A Yes, sir. 

Q Now, Mr. Pahl, just a few more questions. 

What is the linear measurement from the top of the 
escape hatch on the roof to the top of the escape hatch 
on the right! A I don’t know the measurements. Are 
you referring to the horizontal straight line between two 
points! 

Q No, sir, I am talking about linear measurement 
that you took, top measurement, at the beginning of the 
cut on the left side and running it across into the cut 
on the right side. How long would that be! A I never 
measured that. 

Q Can you tell us from your experience with the struc¬ 
ture of a DC-4 what the approximate distance is from 
the roof of the DC-4, from the top of one window to the 
top of another window! A I never had occasion to' 
determine that value. However, the fuselage is approxi¬ 
mately circular in cross-section; not exactly. 

2293 Q If it is circular, what is the diameter at the 
window level! A At this point, it would be some¬ 
where in the neighborhood of 115 inches, I would say. 

Q About 115 inches! A Approximately, yes. 

Q That is about ten feet, a little less than ten feet! 
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Nine feet would be 108 inches, ten feet would be 120. 
Somewhere between nine and ten feet in diameter? A 
Somewhere around there. 

Q Now, if that is the approximate diameter, that would 
be if you ran the measurement from one window across 
the plane to the other window. 

In your experience what would be the linear measure¬ 
ment? Tell us if you can. A I can’t without making 
computations and determining where the center of this 
circle is. It would be an arc, a circle, not a semi-circle. 

Q If that is not a perfect circle, this would be half 
of the circumference of the circle? A No, it would not 
be exactly half. It would be a little less than half. 

Q A little less than 50 per cent? A Yes. 

Q What is the length of the blades of the pro- 
2294 pellers of the P-38 involved in this crash? A I 
don’t recall. At the time w T e were studying the ac¬ 
cident I did look into that matter, and I know they were 
greater than the approximate diameter of the DC-4 
fuselage. 

Q The length of the blades were greater than the 
diameter of the fuselage of the DC-4? A No. The di¬ 
ameter of the P-38 propeller was somewhat greater than 
the, if you want to call it, the diameter of the fuselage 
of the DC-4. 

Q I show you Plaintiffs’ Exhibit 22-T and ask you if 
this represents one set of propellers of one engine of the 
P-38 involved in this crash. A Yes. That is labelled 
P-38, right propeller. 

Q That is the right propeller of the P-38? A Yes. 

Q Look at that picture. Does that help you in any 
way to refresh your recollection as to the length of the 
blades? There are three blades on the propeller; is that 
right? A Yes, sir. 

Q And the propeller blades are sharper at the ends 
than they are closer to the center of the axis or hub; is 
that correct? A Yes, sir. 
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Q From the hub out to the end, the top of the 

2295 propeller, what is the distance? A I don’t know. 

Q Can you state that they are five feet long, 
approximately? A Probably a little more than that. 

Q Probably a little more than that? A Yes. 

Q Now, did you find any marks on the top of the 
DC-4 such as would be made by a black rubber tire? A 
On the top of the DC -4, approximately eight feet aft 
of the point of separation, or the place of separation, ap¬ 
proximately eight feet aft, and somewhat to the left of 
center, there was an area of black smudging where an 
object had deformed and broken the fuselage shell. 

Q Can you tell us whether or not—what the distance is 
on a P-38 from the vertical line of the propeller to aft, 
to the point where the landing wheels are? A I meas¬ 
ured that on a P-38 at National Airport, on a P-38 stand¬ 
ing in the hangar. 

Under that condition, the distance from the plane of 
the propeller back to the center line of the axle was ap¬ 
proximately seven feet eight inches. 

Q As I understand it, this cut in the DC-4 was eight 
feet forward of this black smudge, left of the center, on 
the top of the DC-4? A I am not sure just what 

2296 point that smudge you are mentioning was. It was 
fairly large and I imagine eight feet to approxi¬ 
mately the center of it. 

<5 When you say eight feet approximately to the cen¬ 
ter of it, do I understand from you whether or not that 
smudge bore the same relationship to the cut as the 
wheels, seven foot eight inches, bears to the plane of the 
propeller? A Very closely. 

Q Was that black smudge you refer to mere paint or 
smudge as would be made by rubber? A It was not 
paint. It is similar to smudge marks made by rubber, 
particularly rubber that has been exposed to some oil. 
A smudge is much better in that condition. 

Q Did you find any other physical marks on the top 
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of the DC-4, and I have reference now to any indentation 
bearing red color? A Yes. On the top shell of the 
fuselage, to the right of the center line, and aft of the 
point of separation—I forget the exact measurement—I 
think beginning approximately two feet aft of it or four 
feet back of the separation, extending back about eight 
feet, a depressed or circular in section, and a long tap¬ 
ered area, in which there were numerous red streaks 
where an object had scraped across the high points of 
the material and scraped off red paint. 

Q Now, did you ascertain from an examination 

2297 of the P-38 whether the P-38 was carrying at the 
time of this crash red belly tanks? A A red 

auxiliary fuel tank was recovered as part of the wreck¬ 
age of ihe P-38. 

Q Is that what is sometimes referred to, possibly in 
the vernacular, as belly tank? A Yes, it is. 

Q What did you do with that red belly tank as far 
as matching its contour with the red indentation in the 
ceiling of the DC-4? A Oh, we held it in close to the 
marks on the fuselage of the DC-4 and noted that there 
was general similarity in the contour and the length of 
the depression. 

Also we noted that the red paint on the auxiliary fuel 
tank was the same shade as the red paint which was de¬ 
posited on the skin of the DC-4. 

Q When you examined the P-38, tell us whether the 
left engine was still in place but the right engine was 
missing? A The left engine was still attached to the 
rest, the main part of the wreckage, but the right engine 
was torn off. 

MR. BRESS: At this time, if the Court please, I 
would like to offer in evidence Plaintiffs’ Exhibits 22-A, 
and 22-B, 22-H, -P, -C, -K, -F, and -T. May these 

2298 be received in evidence? 

MR. WARNER: I thought they had already 
been received. 
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MR. BRESS: No, I had not formally offered them. 
I did that just now. 

MR. WARNER: They had been shown to the jury. 

MR. O’DONOGHUE: Our agreement was, as I un¬ 
derstand it, they were all to be offered as a group, and I 
thought that had been done. 

MR. AHERNE: Your Honor did exclude 22-Q. 

THE COURT: My recollection is, now that this mat¬ 
ter has come up, that all the photographs were admitted 
except 22-Q, for the reason indicated at the bench. 

MR. BRESS: I have no objection to offering the rest 
of them, but these are the only ones I used in the exami¬ 
nation. These are the ones that are very clear and are 
indicative of what I wanted to show, and the others I 
don’t believe do so. 

Now, I have no objection to offering the rest of them 
in evidence as a batch, but I don’t intend to interrogate 
the witness about these. 

THE COURT: I take it you are through with the wit¬ 
ness? 

MR. BRESS: Yes, I just concluded my examination. 

THE COURT: How do you want to leave it, gentle- 
ment? Do you want them all to go to the jury? 

MR. BRESS: If you do, I will offer them all. 
2299 MR. AHERNE: Didn’t we have an agreement 
on this? 

MR. BRESS: There is no agreement that I would 
offer all in evidence. It is an agreement that they are 
all available. 

THE COURT: Just a minute, gentlemen. It always 
happens in the late afternoon and the late morning. 

We will suspend now, and I will resolve it in the 
morning. 

Members of the jury, you are excused until tomorrow 
morning at 10 o’clock. 



998 A 


Now, sir, I am afraid you will have to return tomorrow 
morning. Thank you very much. 

Those in the court room will remain seated until the 
jury leaves the room. 

(Thereupon at 3:30 o’clock p. m. an adjournment was 
taken in the hearing until 10:00 o’clock a. m. on Wed¬ 
nesday, February 11, 1953.) 

• • • • 
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2302 Proceedings 

MR. BRESS: I had concluded my direct examination 
Your Honor. 

Whereupon 

John F. Pahl 

returned to the stand and was examined and testified 
further as follows: 



999 A 


Cross Examination 
BY MB. GALIHER: 

Q Mr. Pahl, would you please tell us your background 
and experience in the aeronautical field, sir. A I gradu¬ 
ated from the University of Detroit in 1934, with the de¬ 
gree of Bachelor of Aeronautical Engineering. 

THE COURT: May I interrupt just a moment, please T 
The acoustics in this room are pretty good, but they are 
not perfect; so I am going to ask both counsel and you, 
sir, if you will keep your voice up so we can all hear. 

THE WITNESS: Yes, sir. 

THE COURT: You graduated from the University of 
Detroit in 1934. I got that. And then there was some¬ 
thing else. What was that? 

THE WITNESS: The following six years I worked 
as a structures engineer in the industry. And in June 
of 1940 I was employed by the Civil Aeronautics 
2303 Administration in the Aircraft Branch as a struc¬ 
tures specialist. 

THE COURT: Did you go to the engineering school 
of the University of Detroit and graduate with the de¬ 
gree of Bachelor of Science, or what? 

THE WITNESS: Bachelor of Aeronautical Engineer¬ 
ing. 

And I continued with the Civil Aeronautics Adminis¬ 
tration until November of 1948. Since that time I have 
been employed by the Civil Aeronautics Board, first as a 
structures specialist and more recently as assistant chief 
of the Technical Division. 

BY MR. GALIHER: 

Q And exactly what is a structures specialist, Mr. 
Pahl? A A structures specialist is charged with the 
duty of examining components of aircraft structures, for 
the purpose of determining, primarily, whether or not a 
failure or malfunction of a structural component caused 
or contributed to an accident That includes both in- 
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vestigation at the scene of accidents and examination of 
parts that are sent in by onr field investigators, being 
suspected of some fault, for further examination. 

Very often our work involves further coordination with 
the Bureau of Standards or the FBI for detailed labora¬ 
tory examination and tests. 

Q In connection with your work, you have indi- 

2304 cated you came to the vicinity of this unfortunate 
accident on the day that it had occurred, sometime 

after lunch. A I am not sure just when we did get 
there. I know we were there on two successive days. And, 
reviewing our reports, on the structural investigation, ap¬ 
parently the wreckage was moved out of the area by the 
Air Force on the 2d. That would put the first day as 
being November 1st. 

Q And is it your best recollection, recalling back now, 
that you were out there on the 1st, which would be the 
day before that? A As near as I can tell, yes. 

Q Now, would you please tell us, after reaching the 
scene—and I assume you drove out there in a car which 
was parked somewhere in the vicinity of the Mount 
Vernon Boulevard? A Yes. 

Q Would you please tell us what you observed, if 
anything, with respect to any debris that might have 
been in and around the Mount Vernon Boulevard? A I 
don’t recall ever having been on the west side of Mount 
Vernon Boulevard. When we arrived at the scene, there 
was a small pile of small pieces of wreckage between 
the or approximately between the main wreckage and 
the highway, which had been picked up and deposited 
there, to prevent it being carried away by spectators. 
They were within a roped area. 

2305 Q And that was, you say, between the east side 
of the highway and the river? A Yes, sir. 

Q Do you have any idea what was included in that 
debris? A I could not be positive. Items were added 
during the time we were examining the wreckage there. 
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Q Might I interrupt you to ask you where the items 
that were added came from, during this time you were 
there? A I am not positive of all of them. I am sure 
that some of the P-38 landing gear parts were brought 
in from the water. But there may have been some other 
parts added to this pile that I wasn’t aware of, that might 
have come from either water or land. 

Q I see. Was this pile closer to the highway or 
closer to the water’s edge? 

MR. BRESS: Objected to as immaterial. 

THE COURT: Well, it is insignificant. You may 
answer it. 

BY MR. GALIHER: 

Q I will repeat that, Mr. Pahl. Was this pile you 
have mentioned closer to the highway or closer to the 
water? A It was closer to the highway than the main 
wreckage, the aft section. 

2306 Q Now, between the highway and the river—I 
understand you didn’t go over to the other side of 
the highway—did you notice any shrubbery or any trees 
that seemed to have been subjected to an impact of any 
sort? 

MR. BRESS: Objection, if the Court pleases. Your 
Honor has limited the examination on yesterday to non¬ 
expert, to only what was observed; and there was no 
interrogation about any foliage damage on direct, and 
therefore it isn’t within the scope. 

THE COURT: Well, he may testify, Mr. Bress, as to 
what he saw, certainly as an observer, when he arrived 
on the scene, certainly what he saw with reference to the 
debris, and certainly, I think—and I so rule—as to what 
he saw as to the physical appearance of the natural ob¬ 
jects around him. 

MR. BRESS: The question was put as. to what it had 
been subjected to, and asking as an expert what may 
have caused it. 




1002 A 


THE COURT: He has testified, my recollection is, 
with reference to certain so-called smudge marks on the 
fuselage, and he was permitted to testify predicated upon 
his experience as to what he thought might have caused 
them. And I assume he may testify here in reference 
to what counsel has asked him, if he saw and if he 
knows. He may answer. 

2307 THE WITNESS: I saw the broken limbs of the 
tree, from the aft fuselage wreckage. 

BY MR. GALIHER: 

Q I wonder if you could point that out on one of the 
photographs you were shown yesterday, Mr. PahL May 
I show them to you? A Yes, sir. 

Q I will just show you the pictures Mr. Bress, I 
think, actually showed you yesterday (handing photo¬ 
graphs). 

I have two other ones which perhaps might make your 
task easier, Mr. Pahl (handing photographs). A In 
this photograph— 

Q May we get for the record what you are now re¬ 
ferring to? A Thirteen-B. 

Q Thank you, sir. A The end of a tree limb is 
shown, just aft of the wreckage. 

Q May I stop you a minute and point out where you 
have—is that where you have put your finger? A Yes, 
sir. 

Q So that I might show to the jury what you have 
pointed to. 

(The photograph was exhibited to the jury by examin¬ 
ing counsel.) 

2308 MR. O’DONOGHUE: Mr. Galiher, will you be 
good enough to show it to the Court, too? 

1 MR. GALIHER: Yes, sir; and I will show it to all 
of you gentlemen. 

(The photograph having been further shown:) 

BY MR. GALIHER: 
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Q I believe you used the expression “aft.” Do you 
mean “inland” by that, |Mr. Pahl? A Yes, sir. 

Q And how far inland can you tell us that that broken 
branch was located? A I don’t recall, exactly. Prom 
the photograph here, it is close. 

Q Now can you give us some idea as to the size of 
the branch you have just made reference to? A Oh, I 
would estimate it as approximately four or five inches 
in diameter. 

Q Were you able to observe, from where it had been 
broken? A This photograph, Exhibit 13-A, indicates 
both the end of the limb and the area from which it had i 
been broken. 

Q Is this the limb that you are indicating, and is this 
the area you say it had been broken from? A Yes. 

Q Thank you. Excuse me. A Apparently 
2309 that is the same area of the tree, from a different 
angle. 

Q Is that where you pointed? I would like again to 
call this to the attention oS'^he jury. A This is the 
limb. 

Q Better, would you please come down and show that 
to the jury yourself?—because I don’t want to place it 
in a place you have not indicated. A (Exhibiting to 
jury) This light-colored area is the end of the same 
limb; and up here on the tree, the light area is where it 
was tom off. j 

Q Would you walk down, if you would, please, and 
show it to the ladies and gentlemen? A (To jury) 
This light area is the end of the limb that was tom off, ; 
and the light area on the trunk of the tree is the point 
from which it was tom. 

Q Thank you. 

Can you give us some approximation of how high the 
place where the limb was tom was from the ground? 

A Well, the ground is rather irregular at that point. 
There is a sloping bank, and I don’t recall whether the 
tree was on the high part of the bank or the lower part 
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Q Do you recall, sir, how far this tree was from the 
bank? A It was in the area of the bank, which 

2310 is on the—the area of this foliage covering. 

Q It is true, is it not, Mr. Pahl, that when you 
refer to the bank, you refer to an elevation which is back 
from the beach, do you not? A Yes, sir. 

Q This foliage that we see in 13-A seems to be on 
the beach, does it not? A Yes. 

Q And the tree you have made reference to was back 
from that to a place you have designated as the bank, 
where the foliage was? A That is right. 

Q Now, sir, did you notice any other damage to trees, 
or damage to foliage, in that vicinity, between the high¬ 
way and the river?—in other words, the east side? A I 
don’t recall any. 

Q Did you notice any marks or any impressions on 
the ground between the highway and the bank, other than 
you have already indicated to us? A I don’t recall any 
marks. 

Q Did you notice at the time of your visit to the 
scene that there was damage to the top and upper right 
side of the fuselage of the portion of the DC-4 which you 
found as indicated in those pictures? A There was ex¬ 
tensive damage to the top and right sides of the 

2311 aft portion of the fuselage. Some of it consisted 
of pieces of the structure tom out. Other con¬ 
sisted of tearing and crumpling of the structure in the 
main piece of wreckage. 

I might mention that the large piece of wreckage found 
south of this tail section, along the shore line, was from 
the area of the fuselage on the right side aft of the sepa¬ 
ration point. 

Q You told us yesterday that there were marks on 
the top of the fuselage of the DC-4 from tires, rubber-tire 
marks, and I think you described them as black in ap¬ 
pearance. A Yes. There were black smudges on the top 
of the fuselage. 
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Q And would you point out, from your best recollec¬ 
tion, as to where those were located ? A The point of 
separation of the fuselage was across here. And the 
black smudges covered an area centered approximately 
eight feet aft of that point of separation, and to the left 
of the center line on the top surface of the fuselage. 

Q How did you reach the conclusion that they were 
tire marks ? A Due to the black smudges, which are 
marks caused by a rubber tire being rubbed across an 
abrasive surface. 

Q Were there any propeller marks in that fuse- 
2312 lage, Mr. Pahl? A It is obvious that the sepa¬ 
ration of the fuselage in this area, from station 
524 on the left side to station 530 on the right side could 
have been caused only by the propeller—by a propeller. 

Q Now, did you also find on that fuselage of the 
DC-4 a place on the underneath part where the wheels or 
the propeller of another plane had cut entirely through? 
A Nothing on the bottom surface. Approximately, in 
line fore and aft with the black smudge marks on the top 
surface of the fuselage, but slightly to the right, a large 
hole was punched in the plywood flooring of the DC-4 
cabin. 

Q Did you find any mark of impact on the—is this 
what you call the tail? A Yes, sir. 

Q —on the tail of the DC-4? A The vertical tail 
surfaces were badly deformed, as can be seen in the 
photographs here. 

Q Would you explain what you mean by “deformed”! 
A The vertical tail was crushed over to the left; and 
the outer end of the right horizontal tail was also dam¬ 
aged, bent downward. 

(A photograph was exhibited to the jury by examining 
counsel.) 

BY MR. GALIHER: 

Q What about this portion? I may have taken 
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my head away, and I apologize if I did, while you were 
explaining that. What about this portion? A It was 
still attached to the— 

ME. O’DONOGHUE: Are you pointing to the for¬ 
ward portion of the tail there, or how is it identified? 

BY MR. GALIHER: 

Q Would you identify it for the record, Mr. Pahl? 
A I am pointing to the tip portion of the vertical tail, 
which was still attached to the fuselage, considerably 
crushed and mangled, and displaced to the left. 

Q And did you also, either on that occasion or subse¬ 
quently, have an opportunity to examine certain parts 
of the P-38 plane? A Yes; we examined the recovered 
wreckage of the P-38. 

Q Now, would you please tell us whether or not on 
the P-38 there was any damage on its tail; and, if so, 
what did that damage show? A The tail assembly of 
the P-38 was a separate unit, both booms being broken 
off just forward of the tail assembly. The bottom of the 
right vertical tail was bent, I believe to the left; and the 
tip section, the right tip section, of the horizontal tail 
was bent upward. 

2314 The leading edge of the stabiliser was practically 
uniformly deformed, in a manner which didn’t show 
any concentrated impact with a hard object. 

Q What significance to you were the tail sections, the 
condition of the tail sections, as you have just explained 
it to us? A Well, there were no marks found where 
damage could be mated together. 

Q And what significance would that be with respect 
to the situation that we have here? A Well, that would 
lead to the indication that the two didn’t strike each other. 

Q And what would that further indicate with respect 
to the manner of closure between the two planes, at the 
time of impact? 

ME. BEESS: This is getting into the field of expert 
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testimony, not based on what he saw, as to manner of 
closure, if the Court pleases. 

THE COURT: Well, the witness is an expert, and I 
am assuming that he may testify as an expert, by way 
of inference, from the damage, what in his opinion the 
given situation might possibly have been. 

MR. BRESS: I offered him as an expert yesterday 
and I wanted to ask him for those opinions; but I wasn’t 
permitted. And I thought if I wasn’t permitted, 

2315 the defense would not be permitted. 

THE COURT: You were not permitted? 

MR. BRESS: I was not permitted yesterday, upon 
the objection by the defense, to ask him his opinion, when 
your attention was invited to the regulation which said 
he wasn’t permitted to express opinion. 

THE COURT: I think you will remember, Mr. Bress,, 
that I said I wasn’t particularly impressed by the regu¬ 
lation, because it seems to me to be a rather silly one. I 
didn’t characterize it as silly, but I will characterize it 
as silly now. So therefore if he has an opinion, he may 
express it. And then, of course, you may re-examine him 
at length on redirect. 

MR. BRESS: Thank you, Your Honor. 

MR. GALIHER: Mr. Bress, I think you will agree, I 
did not object 

MR. WARNER: And I did not object. 

MR. BRESS: Well, now, gentlemen, I didn’t want to 
point a finger. 

THE COURT: It looks like it could have been Mr. 
O’Donoghue and Mr. Burke. 

MR. GALIHER: I guess I should not have said that. 
I am sorry. I apologize. 

BY MR. GALIHER: 

Q Would you prefer to have that question read 

2316 back to you, or for me to try to restate it? In 
other words, what we are interested in, can you 

from your background and experience and observation of 
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the damage indicate to all of us the manner of closure 
between these two planes at the time of impact? And if 
you want to use those two models, please do so, Mr. Pahl. 
A Well, the evidence we saw indicated—well, first of all 
I should mention that these two models are not to exactly 
the same scale. If they were, this P-38 model would be 
somewhat smaller than it is. 

From the evidence we saw, the left propeller of the 
P-38 cut through the fuselage. 

MR. BRESS: You don’t mean to show the DC-4 go¬ 
ing up? 

THE WITNESS: Oh no. 

BY MR. GALIHER: 

Q Would you mind stepping down here, if you would? 
I think it would be easier for you and easier for every¬ 
one, if you would step down here and demonstrate that 
for the jury. A (Demonstrating before jury) It is 
rather difficult with these two models, due to the difference 
in the scale, to place them exactly correctly, inasmuch as 
the propeller, the left propeller of the P-38, would be in 
this approximate position. 

Q Now, for the sake of the record, could you 
2317 describe that, if you please, sir? A That is at 
approximately the trailing edge of the DC-4 wing. 

Q Could you describe the attitude and the degrees, if 
any, between the two planes? A The fact that the cut 
on the left side of the fuselage, just above the window 
line, was station 524, and on the right side was at station 
530, indicates a slight angle, horizontal angle, between 
the two airplanes, with the P-38 headed approximately 
three degrees to the right of the DC-4. 

The fact that this cut through the fuselage is not 
tilted one way or the other to any extent indicates that 
there wasn’t any great angle between the longitudinal 
axes of the airplanes. They were somewhere in the same 
relationship. 


1009 A 


Q Well, now, what about the manner of closure be¬ 
tween the two planes? Was that reflected in the damage 
you saw and that you have told us about? A Well, if 
this P-38 model were to the same scale as the DC-4, with 
the propeller in this position, in the fuselage here, the 
tail assembly of the P-38 would be down in here. That 
would then make it impossible for the P-38 to come in 
at a fairly shallow angle, without the tails missing each 
other. 

2318 Q And what opinion did you reach with respect 
to the angle that it did come in—referring to the 
P-38. A Well, the hearing on this accident— 

MR. BRESS: I object to reference to the CAB hear¬ 
ing. 

THE COURT: You may not testify as to the hearing, 
because that is another procedure entirely that we are 
not concerned with. The question is directed to your 
opinion as a consequence and predicated upon your ex¬ 
perience as an aeronautical engineer and on the facts 
that you know and observed with reference to the wreck¬ 
age itself. 

MR. BRESS: And not, Your Honor, what he may 
have been told by the CAA or heard at any hearing. 

THE COURT: Yes. In other words, Mr. Pahl, it is 
predicated entirely upon what you saw and the conclusion 
you reach as an expert in the field. 

THE WITNESS: Yes, sir. 

The cut through the fuselage at this point showed 
numerous dents and black smudges, with very little fore 
and aft scatter of the marks. 

BY MR. GALIHER: 

Q What do you mean by “fore and aft scatter”? A 
I mean that from the line along which the skin peeled, 
none of the marks were more than a few inches either 
aft or forward of the point. 

Q Please continue. A Which would indicate 
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2319 that during the period while the propeller was 
interfering with the fuselage, there wasn’t any 

great relative fore and aft motion of the two craft. 

Q What would that further indicate, sir! A Well, 
we have an extensive motion in the fuselage, vertical 
motion, and very little fore and aft motion, indicating 
that at that precise moment the two airplanes were ap¬ 
proaching each other rapidly, at a high rate, in the ver¬ 
tical direction— 

Q And do you mean— 

MR. BRESS: Wait a minute. Don’t cut him off there. 
Let him finish that answer. 

Go ahead, please. 

THE WITNESS: And with very little fore and aft 
motion. 

MR. BRESS: And very little difference in speed be¬ 
tween the two planes? 

THE WITNESS: Well, that would be speed along 
the longitudinal axis, not necessarily a difference in total 
speed. That is a resultant of vertical speed and horizontal 
speed. 

BY MR. GALIHER: 

Q And could you indicate by using the two planes 
what your opinion would be with respect to the vertical 
closure that I think you referred to? A The evi- 

2320 dence we saw in the wreckage cannot lead to any 
theorizing as to what the two airplanes were doing 

out some distance from each other. 

Q Yes, sir. I mean just at the time they came to¬ 
gether. A All we have is these marks indicating when 
the propeller and the wheel were, after they had first con¬ 
tacted the fuselage of the DC-4, they progressed in this 
general direction, I should say practically vertically, and 
slightly to the right. 

Q That progression vertically and slightly to the right, 
without any horizontal—-the word you used, I am trying 
to recall it—“scoring,” did you indicate? 
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Suppose I state it in my own way without trying to 
recall your word. 

Will you tell us, please, sir, what you mean with re¬ 
spect to the vertical damage you have just described, as 
compared with the damage that might be along a horizon¬ 
tal plane? 

MR WARNER: Would you repeat the question? 

MR. BRESS: I don’t understand the question. 

THE COURT: The question wasn’t addressed to 
either of you two gentlemen, and the witness has said 
nothing. Now I will ask the witness whether or not you 
understand the question, sir. 

2321 THE WITNESS: I am not sure. 

THE COURT: Then we will have the question 
repeated, and we will all listen. 

THE REPORTER (reading): “Will you tell us, please, 
sir, what you mean with respect to the vertical damage 
you have just described, as compared with the damage 
that might be along a horizontal plane?” 

THE COURT: Do you understand that, Mr. Pahl? 

THE WITNESS: I am not perfectly clear as to the 
content of the question. 

THE COURT: If you are not perfectly clear as to 
the content of the question, the objection of Mr. Bress 
and Mr. Warner is sustained. 

You may reframe the question, Mr. Galiher. 

BY MR. GALIHER: 

Q Mr. Pahl, you indicated with respect to this dam¬ 
age as being in a vertical direction— A Yes, sir. 

Q —by which I assume you mean downward. A 
Yes, sir. 

Q And a little bit to the right A Yes, sir. 

Q You told us earlier that the fact that the damage 
along the top of the fuselage of the DC-4 was in a certain 
condition indicated to you that the force was more 

2322 of a vertical force than a horizontal force, if I 
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recall your testimony correctly. And what I am 
trying to get you to indicate to the jury, if you can, sir, 
is exactly what you mean with respect to that and also 
the manner in wdiich this vertical force came into colli¬ 
sion with the DC-4 at the time of impact—using the two 
planes, if you will. A The damage indicated that in 
the interval wiien the two airplanes came in contact with 
each other, the left main landing gear of the P-38 de¬ 
scended through the top of the DC-4 fuselage, exerting 
mainly a downward force, and in doing so it broke up 
this area of the fuselage. 

Q Could you indicate with the P-38 the manner in 
wilich the two planes came together at the moment of 
impact? A Well, due to the difference in scale, I can’t 
hold them in the exact position—the tail surfaces inter¬ 
fering. 

Q Yes, sir. Could you give us some indication as 
to the type of angle that existed? 

MR. BRESS: Based on physical findings and not what 
he has been told. 

MR. GALIHER: Yes, sir. 

MR. BRESS: All right, sir. 

THE WITNESS: The damage indicates that the 
plane of the left propeller of the P-38 was nearly per¬ 
pendicular to the longitudinal axis of the DC-4. In other 
words, the two airplanes were in this approximate posi¬ 
tion. 

2323 BY MR. GALIHER: 

Q And could you indicate that for the sake of 
the record? A That is, with the longitudinal axes of 
the two airplanes nearly parallel. 

Q Now, did the physical damage which you have seen 
indicate to you the difference in the vertical speeds of 
the two planes? 

MR. BRESS: Objection to the question. In nothing 
that the witness has said or can say is there any evi- 
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dence that there was any difference in vertical speeds. 
As a further objection, I don’t understand it—if I am 
not right in that objection. 

THE COURT: It may be the witness hasn’t said any¬ 
thing. It doesn’t follow that he can’t say something in 
reference to it, if he understands the question. 

Again I ask the witness whether he understands the 
question. 

THE WITNESS: I think—yes, sir. 

MR. BRESS: If he understands it, all right. 

THE WITNESS: The two airplanes must have been 
traveling at different vertical speeds. Of course, now, 
from the damage it is impossible—that is vertical with 
respect to the top and bottom of the DC-4. 

BY MR. GALIHER: 

2324 Q Yes, sir. A From the damage we can’t say 
that the DC-4 was level or tipped one way or the 

other. 

Q Yes, sir. A All we can say is that the two air¬ 
planes in space had a difference in vertical speed rela¬ 
tive to each other. 

Q I see, sir. A A high difference in vertical speeds 
relative to each other. 

Q All right, sir. Thank you, Mr. Pahl. Would you 
please resume your seat. 

MR. AHERNE: May we have that last answer read? 

MR. GALIHER: Would you read that last answer 
back, Mr. Reporter? 

(The last answer was read by the reporter.) 

MR. GALIHER: Thank you, Mr. Pahl. I think that 
is all, sir. 

Cross Examination 
BY MR. O’DONOGHUE: 

Q A high difference in vertical speed, would that have 
imparted any particular force against the DC-4? A 
Yes. The damage to the fuselage of the DC-4 indicates 
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that very considerable force was exerted in breaking up 
the structure. 

Q And could you judge from that anything as 

2325 to the effect on the attitude of the forward portion 
of the DC-4? A The impact on the aft section of 

the DC-4, particularly the area where these black smudge 
marks were noted, and the area to the right of the center 
line where the depression and red scratches were noted, 
indicating the result of a large downward force being 
exerted on the top of the fuselage. 

These points are a considerable distance aft of the 
wing, with the result that a downward force exerted at 
that point will not only tend to push the airplane down¬ 
ward, but will tend to rotate it, tail down and nose up. 

Q So it would tend to force the nose of the plane up 
into the air? Is that correct? A It would have that 
tendency. 

Q As a result of your studies of the location of the 
aft portion of the DC-4, did you form any opinion as to 
where the separation occurred? 

MR. BRESS: Objected to, if the Court pleases. 

THE COURT: Where the separation occurred geo¬ 
graphically? Is that it? 

MR. O’DONOGHUE: Yes, geographically, Your 
Honor. 

MR. BRESS: I object to this. This man hasn’t quali¬ 
fied in the field of aerodynamics, in the field Professor 
Perkins has. And he hasn’t made any computations. And 
to ask for a guess question like that, I think is im¬ 
proper. 

2326 THE COURT: Let me ask the witness this. 
Mr. Pahl, you say you are a graduate of the Uni¬ 
versity of Detroit, and you hold a degree as a Bachelor 
of Aeronautical Engineering? 

THE WITNESS: Yes. 

THE COURT: Does that field include the subordinate 
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subject of aerodynamics, or is aerodynamics a subject of 
and in itself? In other words, what I am trying to say 
is this, without getting too elongated in my question: Is 
a doctor or a bachelor of aeronautical engineering fa¬ 
miliar -with the field of aerodynamics? 

THE WITNESS: Yes, sir. In the course there are 
numerous courses on aerodynamics, as well as on struc¬ 
tures and other subjects. 

THE COURT: With reference to a person desiring to 
become an aeronautical engineer, would it be necessary 
for him to be also schooled in the subject of aerodynamics? 

THE WITNESS: I don’t know of any school which 
issues a degree, either bachelor of aeronautical engineer¬ 
ing or bachelor of science in aeronautical engineering, 
which does not include several courses in aerodynamics. 

THE COURT: I don’t see how you could possibly be 
an aeronautical engineer without being familiar with the 
atmosphere and the medium in which the plane operates, 
which is the air. 

MR. BRESS: But you have a structural spe- 
2327 cialist here. 

THE COURT: And an aeronautical engineer 
here, too. 

MR. BRESS: And you have tax lawyers and trial law¬ 
yers. You have people who are very specialized. 

May we come to the bench on this question? 

THE COURT: Yes. 

(At the bench:) 

THE COURT: The way it looks to me is this:— 

MR. BRESS: Everybody studied tax law at law 
school, but I don’t know anything about it. 

THE COURT: Forget the tax law. Everybody stud¬ 
ies tax law at law school. Everybody takes different 
courses at law school. However, the courses do not tend 
to coalesce. In other words, you could be a very good 
lawyer without having any knowledge of tax law. You 
could be a very good lawyer without having any knowl- 
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edge of corporate law, and confine yonr activities solely 
to probate and the handling of estates, without any 
reference to corporate law. 

Now, I say you cannot be an aeronautical engineer, 
which to my mind includes the whole field, without always 
alluding to and being familiar with and skilled in the 
subordinate field of aerodynamics. 

MR. BRESS: I don’t think Professor Perkins would 
agree with that. But be that as it may, I think the sub¬ 
ject of aerodynamics and dynamics of flight is a sepa¬ 
rate and specialized field. 

2328 However, I think we are getting away from the 
point. Don’t you, Your Honor? He is asking a 
question which we worked days on to get a proper 
phraseology for, to bring out a proper expert answer. 

Secondly, he has asked a question which is far beyond 
the scope of the direct examination. Nothing was asked 
of this man as an expert about geographical locations, 
severance of planes in flight, or anything like that. I 
didn’t offer this witness for that purpose, but only to 
testify as to physical damages. 

THE COURT: This man is a Doctor Sherlock Holmes. 
He arrives at the scene and concludes the man was smok¬ 
ing a particular brand of tobacco and the tobacco comes 
from India. Therefore the man brought it back from 
India or he bought it in a shop selling Indian tobacco. 
We have the same situation here. He goes down and 
examines the wreckage and concludes, as far as the physi¬ 
cal impact is concerned, it happened in such a fashion, by 
virtue of what he sees, with reference to what is left as 
a result of the impact, from his examination of the struc¬ 
tural parts of the DC-4. 

Now he is asked the question as to whether or not from 
his examination of the structural debris, and all the 
other factors concerning which he has testified, he can 
form an opinion as to whether or not the impact hap- 
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pened over land or over water. I don’t think he 

2329 can. 

MR. BRESS: Wait a minute. Apart from his 
qualifications, he doesn’t know where the plane landed. 

THE COURT: I am excluding the queustion. 

(Counsel having returned to the trial table:) 

MR. BRESS: Will Your Honor make your ruling? 

THE COURT: The question is excluded. 

MR. O’DONOGHUE: Your Honor said the question 
is excluded? 

THE COURT: Yes. 

BY MR. O’DONOGHUE: 

Q Is it possible for you, from the study of the debris, 
from your study of the debris in this case, to form any 
opinion as to where the collision or initial impact oc¬ 
curred? 

MR. BRESS: Objection. 

THE COURT: I suppose he could, the same as any¬ 
body else; but it would be too remote and too conjectural. 
So I will exclude it. 

MR. O’DONOGHUE: I have no further questions. 

Cross Examination 
BY MR. WARNER: 

Q Mr. Pahl, I believe you testified for Mr. Galiher 
that there was a difference in vertical speeds. Is 

2330 that correct? A Yes, relative to the two air¬ 
planes. 

Q Relative to the two airplanes. By “relative,” you 
mean similar to when you made the demonstration, that 
the relative positions of the planes were this, although 
they might be in this attitude? A In addition, either 
of them may have been descending, or one may have been 
descending and one climbing. 

Q That is exactly what I wanted to find out. In 
other words, the difference in speed could be created by 
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this, or by this, or by the P-38 in horizontal flight, and 
this, or by one coming np a little bit and one coming 
down a little bit. Is that correct? A Yes. That dif¬ 
ference is solely relative to the speed of the two airplanes. 

MR. WARNER: Thank you. No further questions. 

Redirect Examination 
BY MR. BRESS: 

Q One question: And the fact that the tail section, 
this horizontal tail, of the P-38 did not come in contact, 
because you say you found no physical damage to this 
vertical tail of the DC-4— A Oh, we found damage to 
the vertical tail. 

Q But not the kind of damage that resulted from 
coming in contact with a hard object? A Nothing indi¬ 
cating impact between the tail— 

2331 THE COURT: Your testimony was you found 
no damage of an appreciable character to the sta¬ 
bilizer on the P-38? 

THE WITNESS: Yes, sir. 

THE COURT: Wasn’t that the testimony you gave? 

THE WITNESS: The testimony was in regard to the 
stabilizer of the P-38. 

THE COURT: You found damage to the tail of the 
DC-4, but found no damage of any moment to the sta¬ 
bilizer of the P-38. So you concluded that they didn’t 
come together in that fashion? 

THE WITNESS: Yes, sir. 

THE COURT: The same answer I assume you ex¬ 
pected, except the reverse? 

MR. BRESS: Yes, sir. 

BY MR. BRESS: 

Q I understand you testified there was damage to the 
P-38 part. A No concentrated damage. 

0 No concentrated damage as having come in contact 
with a specific object? A Yes. 
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Q Is that correct? A Yes—a hard object. 

Q There was no physical damage, then, to either this 
vertical plane or this tail section, to indicate this 

2332 rear part ever came in contact with it? A That 
is right. 

Q And you say that both planes were virtually paral¬ 
lel in their longitudinal plane. You don’t know whether 
this plane dropped on this one, or whether this one came 
up on this one? A I can’t say that. 

Q And that is what you mean by the difference in 
vertical speeds? A Yes. 

MR. BRESS: That is all. Thank you. 

(The witness Pahl left the stand.) 

MR. BRESS: May we come to the bench, if the Court 
pleases? 

THE COURT: Yes. 

(At the bench:) 

MR. BRESS: If Your Honor pleases, with respect to 
the regulations, I wanted to offer Civil Air regulation 
26.26, as to the defendant United States. That is pleaded 
in the pretrial order. 

MR. O’DONOGHUE: Is there any special reason why 
this should be offered at the bench? 

MR. BRESS: Do you have any objection to its going 
in at the bench? 

MR. O’DONOGHUE: No, I don’t. It is 26.26? 

2333 MR. BRESS: Yes. 

MR. O’DONOGHUE: Do you mean the whole 
thing? I don’t care. 

MR. GALIHER: We respectfully suggest that in line 
with the procedure up to the present time it be read in 
open court. 

MR. O’DONOGHUE: It doesn’t seem to me that 26.26 
is complete in itself. 

MR. BRESS: Just that it is their duty to operate 
a safe, expeditious— 
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THE COURT: In other words, you are concerned 
with reference to 26.26 and not with reference to any 
other conditions? 

MR. BRESS: That is right. You will consider that 
in evidence, then, as to the United States? 

MR. O’DONOGHUE: Where do you stop? 

THE COURT: You stop at the end of 26.26. You 
don’t go down to (a) and (b). 

MR. BRESS: I am not offering “the following re¬ 
quirements.” All I want to show is that their duty was 
to provide for a safe, orderly and expeditious flow of 
traffic. That is the tower’s function. 

MR. O’DONOGHUE: I don’t see how you can sepa¬ 
rate it. It says “in accordance with the following re¬ 
quirements,” and goes on to list them. 

2334 MR. BERNSTEIN: That is conjunctive. 

MR. BRESS: The other requirements don’t 
seem to be pertinent. If you think any of them are rele¬ 
vant, I have no objection to your offering them at the 
proper time. 

MR. O’DONOGHUE: That is good of you. I say they 
seem to modify the whole section. 

THE COURT: Are there any other regulations com¬ 
ing up? 

MR. BRESS: No, sir. 

THE COURT: I will simply tell the jury there is 
another regulation that should have been called to their 
attention the other day, and it is such and such, period. 

MR. BRESS: I will read it to the jury—except that 
it is only for Your Honor, in the case against the United 
States. 

THE COURT: That is fine. It is for me, and I will 
read it—26.26, for the record. 
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2351 MR. BRESS: Subject to the stipulation with 
respect to the cartographer’s testimony, which is 

still pending, the plaintiff rests. 

THE COURT: Any motions that are usually made at 
this juncture, gentlemen, I will reserve. 

MR. O’DONOGHUE: Your Honor doesn’t want to 
hear any argument on it? 

THE COURT: Not at this juncture, no. 

You better come to the bench and I will explain to you 
why. 

(At the bench:) 

THE COURT: As far the the United States is con¬ 
cerned, I am taking the motions made in the memorandum 
to be motions of the character which you would be about 
to make. 

MR. O’DONOGHUE: I believe, of course, there are 
additional arguments that might be made at this time. 

THE COURT: But the only point is: I don’t want to 
let the jury go now and go into any extensive arguments 
with respect to motions for a directed verdict, or findings 
in favor of the defendants. 

You have made your openings? You have made your 
opening? 

MR. O’DONOGHUE: Yes. 

MR. WARNER: Yes. 

MR. BRESS: All openings have been made. 

2352 THE COURT: Call the first witness. 

MR- GALIHER: At this time, on behalf of the 
defendant Eastern Air Lines, I would like to move the 
Court to instruct the jury to return a verdict in favor 
of the defendant Eastern Air Lines because the plaintiff 
has failed to establish a prima facie case against it, 
either as to the negligence or as to the place where the 
accident occurred. 

THE COURT: The place where the accident oc¬ 
curred, would make no difference with reference to the 
motion for a directed verdict. 


1022 A 


MR. GALIHER: It would in this respect: Suppose 
the plaintiffs’ testimony establishes two hypotheses, and I 
suggest as to the point of impact, the most you can say 
about the plaintiffs’ testimony is that he has established 
by some witnesses that it happened over land, and he has 
established by some other witnesses that the accident oc¬ 
curred over the water. 

With that situation, he has established neither, and 
under a well-recognized principle of law, if a deduction 
can be made from this testimony which would reach one 
of several conclusions, or several conclusions, then he 
has actually established neither, and that is a very im¬ 
portant consideration here because the burden is on him, 
and on the question of law for it, apart from procedure, 
substantive law, I respectfully submit that— 

2353 THE COURT: Well, now, give me a memo¬ 
randum on that. 

MR. GALIHER: Yes, sir. 

MR. O’DONOGHUE: Of course, Your Honor, you as¬ 
sumed that we would make a motion at this time? 

THE COURT: That is right. 

MR. O’DONOGHUE: Then I do make a motion to 
dismiss at this time. 

THE COURT: But I won’t hear you today. But I 
wdll regard it as tunc pro nunc, not nunc pro tunc. 

MR. WARNER: Your Honor, on the part of the de¬ 
fendant Bridoux, I want to make a motion. 

MR. O’DONOGHUE: Now, is it my understanding, 
Your Honor, that there is a reservation on defendants’ 
motions? Is that reserved to any particular time? 

THE COURT: Well, it is reserved until I get an op¬ 
portunity to go over the evidence and find whether or 
not the strictures leveled against the plaintiffs’ case are 
borne out by the actual testimony taken. In other words, 
I am not in a case of this character going to resolve that 
matter one way or the other at this juncture because I 
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am not in a position to do it, and it would be obviously 
unfair if I presume to do it. In other words, this is not 
a case that is over in the morning and the picture is 
clear and perfectly delineated. 

MR. O’DONOGHUE: Under those circum- 

2354 stances, I would suggest a recess and also I would 
suggest, Your Honor, that you consider the possi¬ 
bility of having argument on it because I believe we can 
be of assistance in pointing out what evidence need be 
considered and that some need not. 

THE COURT: I suggested that yesterday. I wanted 
to get Mr. Aherne back in New York for his firm’s ban¬ 
quet, and it was discussed at the bench, and you knew 
the possibility of a motion for a directed verdict would 
be made because Mr. Bress said he was nearing the end 
of his case. 

That was talked about and finally disposed of by the 
indication that you would rather be here today and tomor¬ 
row, but not on Friday. 

So I will go on with that assumption. I will go over 
the weekend on Friday. 

MR. WARNER: Will you let me put in the record 
the grounds of my motion? 

THE COURT: Yes. 

MR. WARNER: My motion is based on the fact that 
plaintiff has made no showing of any negligence on the 
part of Bridoux from the testimony, and in fact have 
attempted to prove from the plaintiffs’ case that Captain 
Bridoux exercised the greatest possible care and took 
every precaution or, at least, that anyone can take, and 
there is no showing of negligence on his part, and that is 
the basis of my motion at this time. 

2355 MR. O’DONOGHUE: I would like to have a 
further opportunity to show that there is no show¬ 
ing of negligence. 

THE COURT: When I let the jury go tomorrow, 
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which is Thursday, I will set argument down for Mon¬ 
day morning. 

MR. RRESS: I think that is a good idea. 

THE COURT: How is that? I will let the jury go. 
I indicated we won’t sit on Friday. We will go over to 
Monday. 

I can familiarize myself with the record then. You 
see I didn’t get a transcript until sometime after, a few 
days after this had started. 

Therefore, Monday morning I will hear you in argu¬ 
ment extenso with reference with the motions for a di¬ 
rected verdict from all defendants. 

I will have the jury come back at 11:45. 

MR. WARNER: Is there some indication how long 
the Government’s case will take? 

MR. O’DONOGHUE: You can go ahead. 

MR. WARNER: No, I don’t want to. 

MR. O’DONOGHUE: I would prefer—I don’t think it 
would be unprofitable, although it is a long time, to start 
the recess now and have the argument Monday morning 
because as Your Honor knows there are some 3,000 pages 
of testimony now. 

THE COURT: My disposition is to deny both mo¬ 
tions, if you wrant to know what I am thinking about. My 
disposition is to deny both, and my disposition -with 
reference to the United States is on the basis of 
2356 the Surrey case in California. 

If you w’ant to ransack your judicial bureau, you 
will get it . I have two drawers I haven’t opened. I will 
let you know about it. 

MR. O’DONOGHUE: I don’t want to know now. 

THE COURT: I gave Mr. Aheme and Mr. Galiher 
a preview about the regulation, and it turned out the 
picture wasn’t as good as the preview, but the result was 
the same. 

I will do it. If you want to recess now, it is all right 
with me. 


1025 A 


MR. O’DONOGHUE: And have the argument Mon¬ 
day! 

I am not very well prepared now. 

THE COURT: How do you want it! 

MR. BRESS: I think we ought to go ahead with the 
case now. Everybody will have a chance to review what 
they want to say over the weekend and argue it briefly 
on Monday morning. 

THE COURT: That is the way it looks to me. 

What do you have to say, Mr. Aherne! 

MR. AHERNE: I was whispering to him. 

THE COURT: What do you want to do! 

MR. BRESS: Go ahead. 

MR. AHERNE: It is up to Mr. O’Donoghue. 

THE COURT: Let us put it this way: I will hear 
argument on the motion for a directed verdict 
2357 tomorrow morning. I want to get that out of the 
way. 

I will let the jury go until Monday, unless you want to 
come back Friday. Any way you want it. 

MR. BRESS: I will do whatever Your Honor sug¬ 
gests. It would seem to me that it would be better we 
do it, say, early in the morning and not lose a day. 

THE COURT: What bothers me is this: We have a 
situation where these jurors are taken away from their 
business. We don’t want to have too many adjournments- 

I think we better go on. All right. 

(Counsel having returned to the trial table:) 

THE COURT: Now, that concludes the plaintiffs’ 
case, as you indicated, Mr. Bress! 

MR. BRESS: Yes, Your Honor, subject to the cartog¬ 
rapher. 

MR. GALIHER: May we ask the assistance of Mr. 
Furev on a deposition! 

THE COURT: This is the deposition of whom! 

MR. GALIHER: This is the deposition of William 0. 
Wylie, of Sun ray, Texas. 
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THE COURT: Now, members of the jury, I indicate 
to you that the plaintiff has rested and at this time will 
present no more evidence, and now the defendant is 

about to present evidence in its behalf. 

• • • • 

2361 MR. BRESS: Now, about this deposition, my 
question was: Who is offering it, the defendant 
United States or the defendant Eastern, or both? 

MR. O’DONOGHUE: It is being offered by both. 

• • • • 

2363 THE COURT: It is being offered by both, as 
I understand it. Is that correct? 

MR. GALIHER: Yes. 

MR. O’DONOGHUE: Yes. 

• « • • 

2364 (Thereupon the deposition of William Orval 
Wylie was read to the jury, the questions being 

read by Mr. Galiher and the answers being read by the 
Clerk of the Court, Mr. Furey.) 

“Question: Wliat is your full name and address, Mr. 
Wylie? 

“Answer: William Orval Wylie, Sunray, Texas, Box 
292. 

“Question: What is your occupation at the present 
time? 

“Answer: Owner of a business, a partnership. 
“Question: What is the nature of that business, if 
you please, sir? 

“Answer: Automobile and garage business, and gas. 
“Question: Are you here today to give your deposition 
pursuant to a subpoena which was served upon you in 
this cause? 

“Answer: That is what I am here for. 

2365 “Question: Do you have any interest in the 
outcome of this case one way or the other? 

“Answer: No, sir. 
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“Question: Were you living and were you employed 
in Washington in November, 1949? 

“Answer: Yes; the Potomac Electric Power Company, 
Washington, D. C. 

“Question: You were living in Washington? 

“Answer: Yes. 

“Question: And you were employed by the Potomac 
Electric Power Company? 

“Answer: Yes. 

“Question: What were your duties with the Potomac 
Electric Power Company? 

“Answer: I was a cable splicer. 

“Question: I believe the name of your company is 
referred to in short as Pepco? 

“Answer: Yes. 

“Question: How long had you so been employed in the 
month of November, 1949? 

“Answer: Since May 29, 1941. 

“Question: Now, do you recall an airplane accident 
that occurred on November 1, 1949? 

“Answer: I do. 

“Question: Prior to that occurrence, did you, in 
2366 the course of your duties as a cable splicer for 
Pepco, come to a place somewhere in the vitinity 
of where this accident later occurred?” 

MR. BRESS: Read the next question. 

“Question: On November 1, 1949, between 11 and 12 
o’clock on that day, where did your duties take you? 

“Answer: Virginia, between the National Airport and 
the new power plant that was built on the bank of the 
Potomac River. 

“Question: Do you recall how you got to that point, 
Mr. Wylie? 

“Answer: I do. 

“Question: Will you please tell us how you reached 
there ? 

“Answer: I was in charge of a crew that particular 
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day, and I chauffeured that truck, that party. 

“Question: Do you recall how many other men were 
on the truck with you when you drove out to this par¬ 
ticular spot? 

“Answer: No. 

“Question: Do you recall what time of day it was 
that you reached this spot you have told us you were 
located at? 

“Answer: Approximately 7:30. 

“Question: 7:30 in the morning? 

2367 “Answer: Yes. 

“Question: How long did you remain in that 
general area, Mr. Wylie? 

“Answer: All morning. 

“Question: Did you work just in the one place all 
during the course of that morning, or did you find it 
necessary to move around from place to place? 

“Answer: I was moving around from place to place. 

“Question: Would you tell us where it was that you 
last came to rest in your truck or stopped prior to the 
happening of this accident? 

“Answer: I parked the truck on the right-hand side 
of Mount Vernon Boulevard somewhere in the vicinity 
of three to five hundred yards from the National Airport. 

“Question: In which direction was your truck point¬ 
ing? 

“Answer: South toward Alexandria, Virginia. 

“Question: What kind of a truck were you operating, 
Mr. Wylie? 

“Answer: Chevrolet. 

“Question: Can you give us some idea of the type of 
truck and the age of truck? 

“Answer: No, sir. Well, it was a ton and a half 
truck equipped for cable splicers and their tools for 
that particular job. 

2368 “Question: When you say you came to a stop 
off the Mount Vernon Highway, can you indicate 
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how far off Mount Vernon Highway you were and what 
you came to a stop on? In other words, what type of 
ground were you on? Was it ground? Or was it macad¬ 
am roadway? 

“Answer: I was off the hardtop on to the dirt road. 

“Question: On to the dirt road? 

“Answer: That had been designated there for the 
power company to use. 

“Question: What went on at that spot? What was 
going on, as far as your company was concerned, in that 
spot that you stopped at? 

“Answer: They were installing new feeders from the 
power plant to substations in Washington, the District of 
Columbia, Washington, D. C. 

“Question: And how was that being done, Mr. Wylie, 
just generally? 

“Answer: My part of it was, after the manholes were 
completed, to start splicing the cable and make certain 
tests on it. 

“Question: Well, up to the time of this accident, had 
the manhole been completed that you have described? 

“Answer: The manhole had been completed 
2369 close to 

“Question: With respect to this highway, can 
you tell us the location of this manhole? 

“Answer: That particular spot, they are on the right- 
hand side of Mount Vernon Boulevard going toward 
Alexandria. 

“Question: Was it on or off the highway? 

“Answer: Off the highway. 

“Question: Were there other men working there? 

“Answer: Yes. 

“Question: And were any of them working above 
ground while you were at that scene, as far as you know? 

“Answer: Well, I suppose all of the cable gangs were 
above ground, because they were pulling cable. 
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“Question: Now, you say that you were 300 to 500 
yards from the Washington Airport? 

“Answer: I am estimating that distance. 

“Question: I understand that. And you also recall 
that you were facing south toward Alexandria in this 
truck? 

“Answer: Yes. 

“Question: Can you indicate what the location of the 
airport was with respect to where you were? 

“Answer: North and to my right; about a 30-degree 
angle or maybe less. 

2370 “Question: When you indicate north— 

“Answer: I mean to my left, on my left, fac¬ 
ing— 

“Question: When you indicated north to your left, do 
you mean in front of you or behind you? 

“Answer: Behind me. 

“Question: Tell us where you were located in this 
truck just before the accident occurred. 

“Answer: In the cab on the driver’s side. 

“Question: Aod how long were you in the cab on the 
driver’s side? 

“Answer: I would estimate from an hour to thirty 
minutes. 

“Question: And will you tell us what you were doing 
during this time? 

“Answer: Well, I had a sandwich and coffee and, in 
other words, I was having lunch in a relax period. 

“Question: And were you looking in any particular 
direction or location?” 

MR. BRESS: Read the next question. 

MR. GALIHER: Beginning wdth, what we want to 
know is? 

MR. BRESS: Yes. 

“Question: What we want to know is: Where were 
you looking, Mr. Wylie, as you 'were seated in the seat, 
from time to time. Of course, obviously, you wouldn’t 
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be looking in the same place all of the time, but 

2371 generally, can you tell us where you were looking 
and what you were observing? 

“Answer: I was looking south probably watching 
planes coming into the National Airport. 

“Question: And for approximately how long a period 
of time would you say you were watching planes coming 
into the airport? 

“Answer: One hour to thirty minutes that I had been 
sitting there. 

“Question: Can you give me approximately how many 
planes you noticed coming in? 

“Answer: No, not exactly. 

“Question: Did there come a time when something 
unusual occurred there that you saw, Mr. Wylie?” 

MR. BRESS: Read the next question. 

“Question: Did you see anything unusual that occurred 
there on that day, Mr. Wylie? 

“Answer: I don’t know whether you would call it 
unusual. I had been watching the planes come in, and 
a lot of seagulls and a lot of different kinds of birds out 
there; maybe watching the planes splash the water up 
on the runways. I noticed in particular how nicely they 
landed. 

“Question: Did there come a time when you observed 
an airplane or several airplanes which later 

2372 “Answer: Two planes; not several. 

“Question: Would you tell us which of those 

planes you observed first? 

“Answer: The airliner. 

“Question: And can you describe the type of plane 
it was, if you know? 

“Answer: You mean at that particular time? 

“Question: Or as a result of a later observation. In 
other words, we are trying to get some idea of the iden¬ 
tity of that plane. 
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“Answer: Later I did. I did not at the time it hap¬ 
pened. 

“Question: What plane was that you noticed first! 

“Answer: The transport, DC-4. 

“Question: And did you know enough about identity 
of planes to tell the type of one plane from another? 

“Answer: If my mind had been set on the thing, I 
would have, but that was a minor thing to me, what kind 
of planes they were. 

“Question: But you had some experience prior to this 
occasion in which you had contact with planes? 

“Answer: Yes.” 

THE COURT: Now, I might say to the jury that if 
in the course of this reading Mr. Bress and Mr. Galiher 
pause, it is. that at the time of the examination there was 
a question asked that was objected to. 

2373 MR. BRESS: “We object to that line of ques¬ 
tions as being suggestive. He already stated he did 
not have the time or experience at the time to know what 
they were, or what kind they were. If you would ask him 
what he later learned about the planes, that is one thing, 
but if you are asking him what he actually knew’ or saw 
at the time he saw the planes, that is another thing. I 
think we ought to make that clear. 

“Question: I believe in answering one of my questions 
you indicated that this plane which you first saw you 
later found out w’as a DC-4. Am I correct as to that, Mr. 
Wylie? 

“Answer: Yes, after the crash; later. 

“Question: After the crash, did you learn ? 

“Answer: WIio was operating that particular plane? 

“Question: Yes; w’hat company? 

“Answer: Yes. 

“Question: Can you tell us who that was?” 

MR. BRESS: “I object. This is hearsay. It is not 
admissible.” 
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THE COURT: Well, now, are you objecting now or 
are you objecting then, Mr. Bress? 

MR. BRESS: I am reading. 

If I have occasion to object, I will stand up, 

2374 Your Honor. 

THE COURT: All right; fine. 

“Question: Did you see any portions of the plane 
after the accident? 

“Answer: I did. 

“Question: What was the basis of your learning the 
identity of that particular plane?” 

MR. BRESS: Read the question. 

MR. GALIHER: Then you say, re-ask it. 

“Answer: Re-ask it. 

“Question: Can you tell us how you learned the iden¬ 
tity of this plane you described as being a DC-4?” 

MR. FUREY: Do you want me to give the answer to 
that? 

MR. GALIHER: Wait just a minute. 

MR. BRESS: It is line 23, page 13. 

“Question: Will you please answer the question, Mr. 
Wylie? 

“Answer: I couldn’t give you a definite answer. It 
might be through radios broadcasting on the air, or 
through newspapers, because that was a minor thing to 
me, what kind of a plane, when I seen all of those people 
there. 

“Question: When you saw this first plane you have 
indicated, which you have described as a DC-4, can you 
tell us approximately where it was at that point?” 

2375 MR. BRESS: “If you know. 

“Answer: When they collided? 

“Question: When you first saw it. 

“Answer: Over in the Potomac Yards in Virginia. 
“Question: Can you give us some idea as to how far 
that was away from where the truck was located? 
“Answer: I have no way— 
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'‘Question: I simply want to know how far this plane 
was from where this truck was located.” 

ME. BEESS: “If he knows. 

“Question: Naturally, the question is only if he knows. 
I only want to know what Mr. Wylie recalls about this 
from his own personal knowledge.” 

ME. BEESS: “Eight. 

“Answer: It was in good view of me, I will put it that 
way. 

“Question: You have told us it was over the Potomac 
Yards? 

“Answer: Yes. 

“Question: Is there any way you could give us any 
indication as to how far from the front of your truck 
or the position your truck was in that this plane was 
located? I have reference to whether it was toward 
Alexandria or south of your truck, or just where 
2376 it was located.” 

ME. BEESS: Line 25. 

“Question: Would you please answer my question, 
Mr. Wvlie? 

mi 

“Answer: It was in view enough that I didn’t have 
to creen my neck or turn my head to see the plane. 

“Question: Can you tell us, with respect to the direc¬ 
tion of Alexandria or Washington, whether it was toward 
Alexandria or toward Washington? 

“Answer: It was the west of Alexandria. 

“Question: At that time can you tell us, if you recall, 
how high in the air this particular plane was? 

“Answer: I can estimate only. 

“Question: Please do so. 

“Answer: I would judge 300 feet. 

“Question: As a result of watching that plane, were 
you able to reach a conclusion as to whta that plane was 
doing? 

“Answer: Yes.” 
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MR. BRESS: Line 25. 

“Question: And how long did you have it under ob¬ 
servation before the crash occurred? 

“Answer: I couldn’t tell you that.” 

;MR. BRESS: Line 24. 

“Question: Based upon your observation, will 
2377 you describe what you saw this plane do prior to 
the crash during the time you had it under your 
view?” 

MR! BRESS: Line 3. 

“Question: Will you please tell us what you saw the 
plane do?” 

MR. WARNER: Your Honor, that is my question, 
that I raised before. 

THE COURT: — 

“Answer: Well, in my mind it was coming in for a 
landing like the previous planes I had seen do.” 

And the objection by Mr. Warner to the concluding 
phrase in that sentence is sustained. 

MR. BRESS: Begin at line 13. 

“Question: During the time you had observed it and 
prior to anything else occurring, could you describe the 
position or path it -was following, if you so observed it? 
In other words, I am interested in the direction it was 
taking and also whether it was descending or ascending, 
coming down or going up. 

“Answer: I would say it was flying on a level more 
or less like a half moon, very wide curve, oval shaped. 

“Question: And what did you observe it next do, Mr. 
Wylie? 

“Answer: Nothing at that time; nothing. 

237S “Question: Well, did there come a time when 
you noticed subsequently that it did something, and 
if so, what?” 

MR. BRESS: Go ahead. 

“Question: Would you please answer the question? 
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“Answer: Not right at that time, I did not notice 
anything. 

“Question: What was the next thing you observed, 
Mr. Wylie? 

“Answer: In my mind it was the crash, just before 
the crash; I would say a very few seconds. 

“Question: Just before the crash a very few seconds, 
as you have indicated, would you tell us, please, what you 
saw?” 

MR. BRESS: Line 2, page 20. 

“Question: I believe the question was a short time 
before the crash, will you tell us, please, what you ob¬ 
served, if anything? 

“Answer: Another plane flying right into it. 

“Question: Will you please tell us what kind of a 
plane this was, either with respect to the name of the 
plane, or the size of the two planes and the direction this 
other plane was flying?” 

MR. BRESS: Go ahead. 

MR. GALIHER: Will you please answer the ques¬ 
tion? 

2379 “Answer: All I know, it was a smaller craft, a 
fighter or trainer plane. 

“Question: Can you tell us its direction, where it was 
coming from? 

“Answer: It was coming from Alexandria, flying par¬ 
allel with the Mount Vernon Boulevard. 

“Question: At that time could you tell us, please, 
what the pattern of the other plane, the DC-4 was, as 
you observed it at a time when you had them both under 
view?” 

MR. BRESS: “We object to the question because it 
assumes that at all times he had both under view, which 
may not necessarily be so, and therefore might be mis¬ 
leading. 

“Question: Will you please answer the question? 

“Answer: It was a very short time—” 
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MR. BRESS: One moment. I think the Court ought 
to rule on it. 

THE COURT: You object to this, Mr. Bress? 

MR. BRESS: Yes. 

THE COURT: Let me see it, please. 

MR. BRESS: I withdraw the objection. I think with 
the answer— 

THE COURT: You withdraw it; all right. 

MR. BRESS: The question was objectionable but I 
think altogether it is all right. 

2380 MR. GALIHER: Give us the answer. 

“Answer: It was a very short time in there. I did 
not have too much time to think, like I was facing south 
like this in the truck, and the airliner was coming around 
like this, and the P-38, which I did not know what kind it 
was then, flew right in broadside of it.” 

MR. BRESS: “May the record show the witness in¬ 
dicated with his right hand the pattern of a plane cross¬ 
ing directly in front of his line of vision when he is 
looking south, and the other plane, as he was facing 
south from the left-hand side, his left-hand side. 

“Question: How long before the accident did you ob¬ 
serve both of these planes at the same time? 

“Answer: Very short time; three to five seconds. 

“Question: How many seconds? 

“Answer: I would estimate from three to five. 

“Question: Did the plane you have designated as the 
airliner change its direction at any time before the 
crash?” 

MR. BRESS: All right. 

“Question: Will you tell us if the plane which you 
have described as the airliner changed its direction at 
any time prior to the crash? 

“Answer: No, outside of the curve that it was 
3281 flying, the turn that it was making. 

“Question: Mr. Wylie, what part of the two 
airplanes collided? Can you describe the position on each 
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plane where they eame together as you saw them come 
together! 

“Answer: The front of the fighter plane or the P-38 
and the side of the airliner. 

“Question: And which side do you mean on the air¬ 
liner? 

“Answer: From its nose? It must have been its 
right side. 

“Question: Can you tell us how far back from the 
front the planes collided? 

“Answer: No, no, I don’t know the length of that 
DC-4. 

“Question: Can you tell us where the planes collided, 
Mr. Wylie? 

“Answer: In mid-air. 

“Question: Will you please answer the question?” 

ME. BRESS: “It has already been answered. 

“Answer: They collided in mid-air. 

“Question: Can you tell us the location—” 

MR. BRESS: “I object to that question. It is vague 
and indefinite. It is leading. It is suggestive. It is not 
qualified by the statement Tf you know,’ and it is 
2382 not stated in such form that the question is di¬ 
rected as to any particular place on the plane. 

“Question: Would you please answer that question? 

“Answer: Would you repeat it? 

“Question: Where did those planes collide?” 

MR. BRESS: “We object as before. 

“The Witness: Shall I answer the question or not?” 

MR. BRESS: “Only if you know. If you don’t know, 
say so. 

“Answer: They were in mid-air to my right which I 
was parked on the right side of the boulevard, Mount 
Vernon Boulevard, very slight angle to the right. 

“Question: Can you tell us with respect to the Mount 
Vernon Highway how far to your right this was?” 

MR. BRESS: Line 22. 
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“Question: Would you please answer that? 

“Answer: State it again for me. 

“Question: We are trying to locate the place where 
the two planes came together. You indicated you were 
on the Mount Vernon Highway and that it occurred to 
your right. I asked you, as I recall, before his objection, 
where with respect to the Mount Vernon Highway, where ; 
to your right that the two planes came together? We are 
trying to get a little more fuller description of where they 

came together.” ! 

2383 MR. BRESS: Answer. 

MR. GALIHER: Please give the answer. 

“Answer: I will stick to the statement I made. It 
was to my right, which would be to the right of the 
Mount Vernon Highway. i 

“Question: Can you tell us with respect to the points* 
of the compass whether that was north, south, east or 
west from w T here you were? i 

“Answer: West, I will say. 

“Question: Will you tell us the location of—” 

MR. BRESS: Line 22. 

“Question: Can you tell us, please, Mr. Wylie, with 
respect to the Potomac Freight Yards where they are 
located there with respect to the highway?” 

MR. BRESS: Answer. 

“Answer: The Potomac Yards were still on my right. 

“Question: Now, is there any way you can tell us, 
based upon what you saw at the time, where, with respect 
to the place where the accident occurred that these two 
planes collided? In other words, can you tell us with 
respect to the location of the Mount Vernon Highway, the 
Potomac Freight Yards, or any other things that you re¬ 
call there, any other marks? 

“Answer: The Potomac River is there.” 

MR. BRESS: Give the answer. 

2384 “Answer: Other markings of the Potomac River. 

“Question: Can you tell us whether or not 
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these two planes collided over the land or over the water? 

“Answer: That is a very hard statement, a hard ques¬ 
tion for me to answer truthfully. I believe that the 
planes happened still to my right which would be partly 
over the Potomac Yards. 

“Question: That is where they came together, accord¬ 
ing to your best judgment? 

“Answer: From where I was sitting, from my view¬ 
point of it.” 

MR. BRESS: I might as well read it. 

“We object to that question which he started to answer 
as I started to state my objection on the grounds that 
it was leading and on the grounds that it was suggestive, 
and on the grounds that it called for an opinion, and on 
the grounds that it was an attempt ot impeach the wit¬ 
ness; and on the further grounds that the witness in¬ 
dicated that he is unable to tell and that it was too diffi¬ 
cult to answer the question, indicating that he was not 
stating the answer from his own knowledge, but only a 
conjecture at best.” 

“Question: Mr. Wylie, were you in any position to 
notice whether or not either of these planes was lined 
up for any particular runway at the airport? 

2385 “Answer: No, I don’t know the airport that 
well. 

“Question: Will you state whether either of these 
planes, just prior to the impact, changed their direction? 

“Answer: No, I do not; was not any directions 
changed. 

“Question: In other words, for some seconds before 
the impact both of them continued on the same course 
you have indicated? 

“Answer: Same course.” 

MR. BRESS: “We object to the question as an at¬ 
tempt to impeach the witness. He has already stated 
many times they did not change their course, according 
to his view of the accident.” 
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“Question: Now, will you tell us, please, sir, whether 
or not you were able to reach any conclusion as to the 
comparative speed of the two planes during the time you 
had them under view? 

“Answer: The P-38’s speed was very fast. It would 
be hard for me to estimate close to the speed. 

“Question: Would you further identify the plane? 
You have said that it is a P-38. You have previously 
referred to it as a fighter plane or a trainer plane. 
Could you identify it? We want to make sure that is 
the plane you are describing. 

“Answer: Definitely, that is the one. 

2386 “Question: Can you tell us anything about the 
speed of the plane you have described as a trans¬ 
port or airliner? 

“Answer: No, I am not familiar enough to give you 
the exact amount of miles they travel per hour. I did 
judge it was—” 

MR. WARNER: I object. I object to any further an¬ 
swer of his in regard to speed because he testified before 
he didn’t know anything about the speed of the plane. 

MR. BRESS: I don’t object to the witness’ answer. 

THE COURT: Well, he said that he is not familiar 
enough with speed of the plane to give the exact amount 
of miles they travel per hour but he said he can make a 
judgment. 

MR. WARNER: All right; I withdraw the objection. 

THE COURT: All right, then. 

MR. GALIHER: Would you start with line 3, Mr. 
Purey, and read the answer? 

MR. BRESS: Read the question again, please. 

“Question: Can you tell us anything about the speed 
of the plane you have described as a transport or air¬ 
liner? 

“Answer: No, I am not familiar enough to give you 
the exact amount of miles they travel per hour. I did 
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judge it was making 75 to 100 miles an hour, that is the 
DC-4. And the other plane was a greater, excess 

2387 amount of speed than that. 

“Question: Can you tell us as to whether or not 
the plane you described as a DC-4 was coming down or 
going up? In other words, ascending or descending? 

“Answer: No, it was flying pretty well on the level 
of my eyes, my sight. 

“Question: Can you describe whether the P-38 was 
coming on a straight line, whether it was coming down, 
whether it was going up, prior to the impact?” 

MR. BRESS: Read the question. 

“Question: Would you please answer that, Mr. Wylie? 

“Answer: It was flying very muchly on a level, be¬ 
cause it looked like it was out of my sight just for a 
second. 

“Question: Are you able to tell us from your recollec¬ 
tion and your observation the distance the two planes 
were apart when you first saw them? 

“Answer: It was a very short distance due to the 
excess speed of the—that the smaller plane was flying. 

“Question: Can you give us some approximation as 
to how long you actually had the two planes under view 
at the same time? 

“Answer: Very short; from three to five seconds. I 
mean that is estimating. 

2388 “Question: Now, Mr. Wylie, you indicated 
in your testimony that sometime before the accident 

that you observed the plane you have described as the 
DC-4 which seemed to be making a turn? 

“Answer: Yes, very—” 

MR. BRESS: Finish the answer. 

“Answer: Very slightly.” 

MR. GALIHER: “Now, this accident happened al¬ 
most—” 

I don’t think I should have read that. That is with 
reference to further colloquy. 


1043 A 


THE COURT: Well, I think he should answer it. 

MR. BRESS: No objection yet, Your Honor. 

THE COURT: Are you over on page*33? 

MR. BRESS: I am at 28. 

THE COURT: Well, the objection started on page 
26, 27 and 28. 

MR. BRESS: No; at 28. The witness already an¬ 
swered it. 

THE COURT: We will suspend now. Look it over 
during the recess. 

If there is anything else of moment outline it so we can 
know about it. I understand because of the way that 
some of these things are presented that you don’t have 
the opportunity to do so, but if there is any other depo¬ 
sition, or if there are any other objections of moment, 
let us iron them out because then we won’t be impinging 
on time that is important. 

2389 Be back at 1:45. 

(Thereupon at 12:30 o’clock p. m. a recess was 

taken in the hearing until 1:45 o’clock p. m.) 

• • • • 

2391 (The reading of the deposition of W1LLIAM 0. 

WYLIE was resumed, the questions by Mr. Galiher, 
the answers from the stand by Mr. Furey, the Deputy 
Clerk, and proceeded as follows:) 

“Q Can you tell us how long before the accident this 
was?” 

MR. BRESS (reading): “I object to the question. Ij 
don’t know what was. The witness said he described the 
course of a plane, and now you are asking him how long 
before the accident it was. You are asking how long be¬ 
fore the accident he first observed the DC-4. Is that the 
question?” 

MR. GALIHER (reading): a Mr. London, if you would 
listen to the reporter, I think you would see that I was 
talking about this slight turn, and you noted a very 
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lengthy objection, and then I asked him again about 
this.” 

MR. BRESS (reading): “The witness did not testify 
to anything except the general course of the plane which 
he described as something like a half moon. Now, you 
are trying to get him to change his story and impeach 
him.” 

MR. GALIHER (reading): “Mr. Reporter, will you 
be kind enough to read that.” 

“A I understand the question.” 

MR. GALIHER: Please continue, Mr. Furey. 

“A At the time of that impact, if there was any 

2392 turn at all to the airliner, it was very slight, very 
slight. 

“Q Is that the only turn you had reference to in your 
testimony?” 

MR. BRESS: Line 21. 

“A Yes, I had followed the plane around with my 
eyes, and the turn of my eyes, it had made some turn to 
get in to the airport. 

“Q In position? A It couldn’t possibly have gotten 
into the airport without making a turn. It was making 
an attempt to get there. 

“Q We are trying to find out where this turn was 
that you say you observed the airliner make, and you 
indicated it couldn’t come into the airport without making 
a turn. I believe that was your answer, and you told us 
about that. Am I correct, as we go along?” 

MR. WARNER: Just a minute. I object to the wit¬ 
ness’ answer here as not responsive to any question asked 
by counsel. 

THE COURT: I thought you gentlemen had been 
over this during the recess. 

MR. BRESS: We did, Your Honor. We spent the 
whole hour going over it. 

MR. WARNER: The question is in the middle 

2393 of the page; the answer is at the bottom. 
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THE COURT: I have it right here. The ques¬ 
tion, I think, as originally framed, was on page 28. Is 
that correct? 

MR. BRESS: No, sir—page 31, lines 6 to 10. 

THE COURT (reading): “We are trying to find out 
where this turn was that you say you observed the air¬ 
liner make, and you indicated it couldn’t come into the 
airport without making a turn. I believe that was your 
answer, and you told us about that. Am I correct, as we 
go along?” 

Is that the question you object to? 

MR. WARNER: I object to his answer to that as not 
being responsive. 

THE COURT: Wait until I find his answer. 

MR. BRESS: Lines 24 and 25, on the same page—31. 

THE COURT: That may stand. That is responsive 
in a general way. 

MR. GALIHER: Jlr. Furey, would you please read 
it, sir? 

MR. FUREY: Read the answer beginning on line 24? 

MR. GALIHER: Yes, please, sir. 

MR. FUREY: On page 31? 

MR. GALIHER: Yes, sir. 

“A I definitely think in my mind the plane was com¬ 
ing in to land a long time before the crash happened.” 

MR. GALIHER : Then will you look at the 
2394 bottom of page 32, line 21: 

“Q Am I correct on that as we go along? A 

Yes. 

“Q Do you have any idea how long before the impact 
it was, the turn that you have described?” 

THE COURT: You may answer it. 

MR. GALIHER: Line 3. 

“A I couldn’t give you the definite time, Mr. Galiher. 

“Q Will you state whether or not that turn you have 
described occurred before the impact or at the time of 
the impact? A Before.” 
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MR. BRESS (reading): “We object to that question 
as leading and stating a limited set of alternatives when 
there were many more alternatives.” 

THE COURT: Are you addressing yourself to me I 

MR. BRESS: Yes, Your Honor. 

THE COURT: Overruled. 

“Q Mr. Wylie, you remember testifying before the 
Civil Aeronautics Board? A I do.” 

MR. BRESS (reading): “We object to any questions 
directed to any prior statement made by the witness as 
hearsay and also as leading.” 

2395 Directing ourselves to that objection, Your Hon¬ 
or, that objection is to the effort on the part of 
Mr. Galiher at that time with this witness, on direct ex¬ 
amination, to read him certain statements alleged to have 
been made before the CAB. 

THE COURT: By whom? 

MR. BRESS: By the witness. There is no showing 
that it is for the purposes of impeachment, no showing 
of a need to refresh his recollection. It is prior testimony 
being read to a witness to have him repeat it. And we ob¬ 
jected at that time—my representative objected—on that 
ground. And I think that extends only from page 33 to 
page 34, line 19. 

THE COURT: I think that objection is well taken. 

MR. GALIHER: Your Honor, may I point out to' 
you the reason for that? I wasn’t trying to impeach 
him. I was endeavoring to refresh his recollection with 
respect to that testimony, and it was only for that 
reason. 

MR. BRESS: That is not proper on direct examina¬ 
tion, it is my understanding. 

MR. O’DONOGHUE: Mr. Bress certainly did it the 
other day in regard to Mr. Union. 

MR. BRESS: Mr. Union wasn’t a friendly witness. 
He was hostile. 
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MR. O’DONOGHUE: Oh, that certainly is an 

2396 unfair statement to make. 

MR. BRESS: Do you want to argue it before 

the— 

MR. O’DONOGHUE: I will argue it any way you 
want. 

MR. BRESS: In the light of Mr. O’Donoghue’s obser¬ 
vation, I will say no more about it. 

Would Your Honor indicate to the jury whether or not 
you gave me permission to do that with Mr. Union, be¬ 
cause of his particular relationship? 

THE COURT: I indicated to counsel at the bench 
what the situation was in respect of that witness, and 
laid out a pattern, so to speak, which had to be followed 
with respect to his examination. That is over and done 
with. That is yesterday’s business. I am only concerned 
with what is before me now. 

Mr. Galiher was conducting the examination at this 
time of the witness whose testimony is now being pre¬ 
sented to the jury. If the objection was predicated upon 
the fact that it was a leading question—in other words, a 
question which would suggest the answer to the witness— 
of course the objection is well taken. 

On the other hand, if the objection was entered into 
the record of the deposition by Mr. London, who repre¬ 
sented you at that time, as to the hearsayness of the an¬ 
swer, of course that doesn’t hold at all. 

Mr. Galiher was present at the time, and I un- 

2397 derstand now he is informing the Court that the 
question was asked only for the purpose of refresh¬ 
ing the witness’ recollection. 

MR. BRESS: The objection as stated by my associate 
at that hearing was that on direct examination it is not 
proper to call to the witness’ attention prior statements 
made by him. Not only is it leading, not only is it im¬ 
proper for purposes of impeachment, but it is further 
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improper to direct a witness’ attention on direct examina¬ 
tion to prior testimony. 

THE COURT: A witness’ recollection may be re¬ 
freshed, if there is an indication that his recollection suf¬ 
fers from disability. 

MR. BRESS: There was no offer of it on that ground, 
and there was nothing in the witness’ prior answer to so 
indicate. 

THE COURT: I understand. But now that we have 
the deposition here and the question and the answer, and 
counsel who interrogated the witness at that time indi¬ 
cates the question was proponded for the purpose of re¬ 
freshing his recollection, it may stand. 

MR. BRESS: My position is— 

THE COURT: Your position is just the opposite. 

MR. BRESS: My position is that you refresh the 
recollection of a witness after it is shown the wit- 

2398 ness’ recollection needed to be refreshed—and the 
witness has not so shown. 

MR. GALIHER: I think the next is line 16, Mr. 
Furey: 

“Q And that was in November, 1949? A Yes.” 

MR. BRESS (reading): “I again make the same ob¬ 
jection.” 

And the same ruling? 

THE COURT: I will have to see it. 

MR. BRESS: This is the same objection we just dis¬ 
cussed. 

THE COURT: Then it is the same ruling. 

• • • • 

2399 MR. GALIHER: Mr. Furey, we will start at 
line 24, at the bottom of page 33— 

“Q You remember testifying on page 325—do you 
remember testifying at that hearing on page 325 of the 
transcript and being asked this question— A Page 325 
does not mean a thing to me. 

“Q I am going to read the question and answer.” 
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MR. GALIHER: And this is the question I read, from 
page 325 of the Civil Aeronautics Board testimony: 

“‘Question: Did you notice either plane c h ange their 
course while you were observing it! 

“‘Answer: The DC-4, like I said, had turned maybe 
a twenty degree turn; it could have been caused from 
the impact, because it did not fall apart for two 

2400 seconds after it hit, it did not seem like. 

“‘Question: In other words, though you think 
you saw it turn, you are not sure whether you saw it 
turn prior to the accident or afterward; is that it? 

“ ‘Answer: That is right.’ ” 

MR. BRESS (reading): “We object to any questions 
directed to any testimony or any statements made by the 
witness on any prior occasion as being irrelevant and im¬ 
material and as being hearsay and also as an attempt to 
impeach the witness, and therefore being inadmissible.” 

THE COURT: You make that now? Overruled. 

MR. BRESS: I am reading it. 

THE COURT: You are reading it; but I am assum¬ 
ing you are reiterating it. 

MR. BRESS: Yes. 

THE COURT: You have read it and have reiterated 
it and I have ruled. All right. 

“Q Do you remember being asked those questions and 
so testifying? A Yes, I do. 

“Q Is that correct, Mr. Wylie? A To the best of my 
ability and knowledge, it is. 

“Q Will you please tell us what occurred after you 
witnessed this crash in the air?” 

2401 MR. GALIHER: Then if you will read the 
answer, please, sir. 

“A Well, falling fragments from the airliner. 

“Q And will you tell us where you observed those 
falling, if you did observe them fall? A In the air. 

“Q Yes, sir. Did you observe where they hit the 
ground ? A No. 
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“Q Or where they hit f A No. 

“Q And what did you next do, Mr. Wylie? A I 
went to the scene of the crash. 

“Q Now, when the planes collided, as you have pre¬ 
viously indicated, can you tell us what happened to each 
plane after the collision? A Well, the small plane which 
we referred to as the P-38, which it was, seemed to go up 
into the air and then nose-dive dowm, and the front part 
of the commercial plane kind of floated out towards the 
Potomac River. The back part of it seemed like it was 
a deal fall. It fell straight down. 

“Q There came a time when you started the motor of 
your truck and moved forward, didn’t you? A Abso¬ 
lutely. 

2402 “Q And how far did you go, and in winch di¬ 
rection did you go? A South toward Alexandria. 

“Q Hovr far did you go, Mr. Wylie? A I wrould say 
twenty-two to twenty-five hundred feet. 

“Q What did you find when you stopped at that 
point? A The back part of the plane on the banks of 
the Potomac River and the left side on Mount Vernon 
Boulevard. 

“Q That was the back part of which side? A The 
Eastern Air Lines. 

“Q Is that the plane you described as the DC-4? A 
That is right. 

“Q I believe I asked you this question once, but even 
if I did, I vrould like to repeat it: How far in the air 
were those planes when they collided? Howr high in the 
air? Can you tell us, please, sir? A I have estimated 
it before. I think it is in that statement, of 300 feet.” 

MR. GALIHER (reading): “I believe that is all.” 

MR. O’DONOGHTJE (reading): “On behalf of the 
United States Government, I have no questions.” 

MR. BRESS: I don’t believe the jury heard 

2403 that, Mr. O’Donoghue. 

Did you hear Mr. O’Donoghue, Your Honor? 
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THE COURT: I did, but I believe I did have to exert 
myself a bit. 

MR. O’DONOGHUE: I am sorry, Your Honor. 

(Reading): “On behalf of the United States Govern¬ 
ment, I have no questions.” 

(The reading of the deposition of WILLIAM O. 
WYLIE continued, now cross-examination by Mr. London, 
with Mr. Bress reading the questions:) 

“Q Can you tell us more about the truck you were 
sitting in as to its description and size? Approximately 
how long was that truck, the over all length? A What 
does that have to do with the crash we are talking about? 

“Q It is not for you to determine about my questions. 
A I can’t give you an answer. 

“Q If you roughly estimate it, was it more than five 
feet long, the overall length of the truck? A I think 
most any truck is more than five feet long. 

“Q Was it more than 10 feet long? A The Potomac 
Light and Power Company has the truck now. 

2404 “Q I am asking you what your approximation 
of it is. A Twelve feet. 

“Q Twelve feet over all length? A Yes. 

“Q "What did the rear of the truck look like behind 
the cab you were sitting in? What was its appearance? 
A It is closed in, all but the tail. 

“Q Was there any equipment in it at that time? A 
Yes. 

“Q Any built in equipment, or was it equipment that 
was loose in the truck? A The equipment was in its 
place where it should have been. 

“Q What type of equipment was in that truck? A 
Equipment used to splice cable with. 

“Q With reference to the location of that truck, was 
there a fence up at that time along the highway that you 
recall, between you and the airport? A A big round 
post was there as a guard. 
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*‘Q Any wooden fence along beside the highway? A 
No, a post. 

“Q Can you give us any information with respect to 
the landmarks, the closest approximation of the 

2405 location of that truck? Can you tell us where with 
relation to any landmarks that truck was parked? 

A It was parked on the right-hand side of Mount Ver¬ 
non Boulevard. 

“Q Mount Vernon Boulevard on the right-hand side is 
a very large area. Were you parked anywhere near a 
body of water that runs underneath the road there? A 
A small creek. 

“Q Was your truck parked south of the southern edge 
of that creek? A Yes, toward Mount Vernon. 

“Q How far south would you say the rear end of 
your truck was of the south edge of that creek was your 
truck parked? A I couldn’t tell you that. It has been 
three years since I have been there. 

“Q Approximately. Was it more than a car’s length 
or more than a truck’s length? A Yes. 

“Q You gave the truck’s length as about 12 feet. So 
it was more than 12 feet. Was it more than tw^o truck 
lengths? A As I said before, I couldn’t tell you unless 
I went back to the particular spot. 

“Q You have been able to give us a lot of 

2406 other estimates and distances and figures; was it 
between a length and two lengths of a truck; would 

you say between 12 and 24 feet distant from the point I 
referred to? A I estimate 50 feet. 

“Q It was about 50 feet? A Yes. 

“Q Were there any manholes that any crews were 
working in near the truck? A Yes. 

“Q Were there a pair of those manholes located side 
by side some distance north of the rear of your truck? 
A Yes. 

“Q And about how T far north of the rear of your truck 
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were those manholes ? A How do you know it was north. 
Describe north. 

“Q Was your truck south of those manholes? A 
Yes. 

“Q How far south of those manholes was. your truck? 
A Three truck lengths, I would say. It is the rules of 
the power company to park away from the manholes 
that far. 

“Q Were the sides of your truck parallel with 

2407 the road, Mount Vernon Boulevard? A Was the 
sides of it? 

“Q The side of it? A Yes. 

“Q Parallel? A Yes. 

“Q And about how far from the western edge of 
Mount Vernon Boulevard was the left side of your truck? 
A I cannot answer that. 

“Q Was it very close to it? A Yes. 

“Q Within a foot or two? A No, I couldn’t answer 
that question. I had a certain place to get off Mount 
Vernon Boulevard, and I was parked in the proper place. 

“Q Do you know approximately how wide the grassy 
area is between the western edge of Jdlount Vernon Boule¬ 
vard and the bank which slopes down into the creek; 
about how wide is that area? A Prom the edge of 
Mount Vernon Boulevard, the hard surfaced road? 

“Q Yes. A I have seen three trucks parked abreast 
there, and there was one of them right close to the creek. 
“Q Is that the way you would estimate the 

2408 maximum width? Which would be about how 
much? Approximately how wide would it be if you 

had seen three trucks parked there? A Ever what the 
width of three trucks is. 

“Q What would that be, approximately? A Twelve 
to 15 feet. 

“Q Which way does the Mount Vernon Boulevard run 
with respect to north and south and east and west at 
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that point from a point where you were located forward, 
looking south? A It runs south. 

“Q Does it run due south or southeast or south by 
southeast or south by southwest? A I think that is up to 
the surveyors, if you will find out by the surveyors. 

“Q Mr. Wylie, do you recall how that road ran, 
whether it is south by southwest or south by southeast? 
A I would say it runs— 

“Q I mean how the road ran. A I would say north 
and south. 

“Q It was due south? A I won’t say due south. 

“Q You don’t remember then; is that it? A I say 
it runs south. I remember it runs south. 

2409 “Q Do you recall if it is due south from that 
point on? A That point on where? 

“Q From where you were located you had a view 
of the Mount Vernon Highway looking in a generally 
southerly direction; is that correct? A Yes. 

“Q Do you recall whether the Mount Vernon Boulevard 
running in the direction you were looking faces south, due 
south, or south by southeast or south by southwest? A I 
say it is running south. 

“Q Due south? A Due south, yes. Is that the way 
you want it to run? South? 

“Q I am not asking you because I want it to run any 
way. I am asking to learn what your recollection is. A 
My recollection is it was south. 

“Q You were looking in the same general direction, 
were you, due south? A Well, your eyes will focus to 
each side some. I wrouldn’t say due south. 

“Q You think you were there, you say, for half an 
hour to an hour? A That is right. 

2410 “Q And you had seen a number of planes land? 
A Yes. 

“Q You had followed them as they came across your 
line of vision from the right of your line of vision to the 
left of your line of vision? A Yes. 
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“Q Watched them land! A Yes. 

“Q How were you seated in the truck with respect to 
the seat! You have stated you were seated in the driver’s 
seat! A Yes. 

“Q Do you recall at the time you saw these two planes 
and when you first saw these two planes that you were 
in the driver’s seat! A Yes. 

“Q And you were looking straight ahead of you; is 
that right! A No, I wasn’t looking straight ahead, be¬ 
cause I had been watching this airliner. 

“Q And you watched the plane’s progress! A Yes. 

“Q From the right of your line of vision to the left 
of your line of vision! A That is correct. 

2411 “Q From where you were sitting and looking 
at the time you first saw these two planes that you say 
you later saw collide from where you were sitting, could 
you see any part of the airport! A The runways; some 
of the runways. 

“Q Could you see any other part of the airport! A 
The buildings! 

“Q Yes. A No. 

“Q About how much of the runways could you see! 
How many runways could you see! All of them! A 
How many of them! 

“Q How many of them! A I don’t know how many 
they had. I couldn’t answer that question. 

“Q Where you were sitting at the time you saw those 
planes, could you also see the railroad yards to the right! 
A Yes. 

“Q And you did not have to move your head at all 
in order to see both the runways and the railroad yards; 
is that correct! A Oh, absolutely, because one of them— 
the runway was on the left, and the railroad yard 

2412 is on the right, my right, me facing down. 

“Q During the half hour you were watching 
the various planes come in and before you saw these two 
planes, you saw planes coming from the right of your 
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vision to the left, you had to turn then in order to see 
how they actually landed? A Turn my head, yes. 

“Q Do you recall turning your heard to see any one 
particular plane that came in that morning? Can you 
actually say I saw such and such a plane come in at 
such and such a time, and I turned my head? A Ask 
that question again. 

“Q I will rephrase it. Was there anything unusual 
about any of these planes you had seen coming in to 
land prior to seeing these two planes? A Unusual to 
me, yes. 

“Q What was. that? A I had made in the state¬ 
ments— 

“Q Don’t refer to any statements. Just refer to what 
you now recall. A Of the planes hitting the runway, 
which it had rained that night, and I had heard the 
fellows say, ‘Look at them burn the rubber on those 
tires.’ Curiosity got the best of me, and I found out 
it was water they were splashing. 

2413 “Q As you were looking and facing in a general 
direction that you were facing when you were sit¬ 
ting in the car at the time you were looking at these var¬ 
ious planes, how much of Mount Vernon Boulevard could 
you see directly in front of you? A I can’t recall. 

“Q Do you recall that the Mount Vernon Boulevard 
rises, slightly from a point where you were as it goes 
in a general southerly direction? A I believe there is 
a slight upgrade. 

“Q Does it rise to a point that is a hill? A No. It 
would be considered a grade and not a hill. 

“Q And about how far was that grade, the top of 
that grade from you, where you were sitting? A I don’t 
know. 

“Q Can you make an estimate? A No. 

“Q You were able to make an estimate of how far 
you drove from the scene of the wreck, weren’t you? 
You stated it was twenty-two hundred feet. A I know 
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that to be exact, because the power company had pulled 
some cable in there. 

“Q Was the top of this grade about half way from 
the scene, or do you recall! A I still can’t answer 

2414 the question. 

“Q You have no idea whether it was half or a 
third or a fourth of the way from the scene to the top 
of that grade; is that right! A That is right. 

“Q You can’t say whether it is ten yards or one 
hundred yards or more; is that correct, to the top of the 
grade from where your car was parked! A I cannot 
answer the question. It has been three years, and I don’t 
recall. 

“Q Can you draw for me on this piece of paper and 
with this pad I give you now a general outline of the 
Mount Vernon Boulevard from the point where you were 
located up to the point of the impact! A Not without 
going back there. 

“Q Could you make me a rough approximation of it! 
A No, not without going back. 

“Q Would you say that the Mount Vernon Boulevard 
from the point where you were seated in the truck up to 
the point where you later found some wreckage con¬ 
tinues in roughly a straight line! A Close to being a 
straight line. 

“Q Could you see that part of the Mount Vernon 
Boulevard which is south of the grade which you re¬ 
ferred to from where you were seated in your car! 

2415 A The part where the crash was. 

“Q I am asking you this question. You have 
testified that from where vou were seated, Mount Vernon 
Boulevard from that point sloped up in a grade! A 
Yes. 

“Q Until it reaches a peak at a certain point which 
you couldn’t estimate the distance of from there. Could 
you see any of the Mount Vernon Boulevard beyond that 
point and from that point up to where you found the 
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wreckage laying? A I can’t recall whether I could or 
not. 

“Q You don’t recall whether you could or not? A 
No, sir. 

“Q But you do recall that you could see that part of 
the Mount Vernon Boulevard that extended from where 
your truck was to the top of the grade? You recall that; 
isn’t that so? A Yes. 

“Q But you can’t recall now whether or not you could 
see any of the road beyond that from where you were 
seated? A No, I can’t, beyond that peak. 

“Q Did you see any of the road beyond that from 
where you were seated from the time you first observed 
these two planes until the time of the impact? A 

2416 I Just told you I couldn’t. 

“Q You don’t remember? A I couldn’t see over 

that hill. 

“Q It is your recollection now that you couldn’t see 
over that peak; is that correct? A Yes. 

“Q You couldn’t see over the peak of that hill from 
that point to the point where you later found the wreck¬ 
age; is that correct? A Yes.” 

MR. GALIHER (reading): “I take it that you have 
reference to seeing the road when you say he couldn’t 
see the peak?” 

MR. BRESS (reading): “Couldn’t see the road.” 

“Q It is your testimony that the road continues in a 
pretty much straight line beyond that peak; is that cor¬ 
rect; as a projection of the same general direction of 
the road you were on before? A Yes. 

“Q In view of that fact, would you try to draw it 
now? A No, I can’t. 

“Q Have you any idea as to how far from the top of 
that grade it was to the scene of the wreckage that you 
found? A No. 

2417 “Q No idea; is that correct? A No. 

“Q Was it more than ten yards? A I have 
answered the question. 
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“Q You don’t know whether it was more than ten 
yards! A I answered the question no. 

“Q I am asking you now was it more than ten yards! 
A I don’t know. 

“Q Was it more than one hundred yards! A I don’t 
know. 

“Q You had no reason to know how this road or what 
the contour of this road was from the point where you 
were sitting up to the point of the impact at the time of 
collision, did you! A No; you have to call an engineer 
for that. 

“Q You had no personal experience which would have 
indicated to you what the contour of that road was, 
whether it went straight ahead or not! A Yes, I had 
been traveling that road eight or ten times a day for 
five days a week for better than a year. 

“Q But you don’t recall now what the extension 
2418 of that road or how that road continued past the 
hill other than that it was in a general line with 
where it had been running up to it! A Yes, north and 
south. 

“Q Now, if you are unable to estimate any of these 
distances of the road between where you were parked and 
where you found some wreckage after the accident, can 
you still say with certainty that it was twenty-two hun¬ 
dred feet from where you were parked to the scene of 
the wreckage! A Yes. That can be measured. 

“Q How do you know it was twenty-two hundred feet! 
A The location of the manholes that I was at. 

“Q And what in connection with the manholes indi¬ 
cates it was twenty-two hundred feet! A Well, they 
were setting the manholes that the cable had been pulled 
in, between that manhole I was sitting at and the one 
down by this crash. 

“Q Did you know at the time of the accident it was 
twenty-two hundred feet, before you actually saw these 
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two planes collide? A I had been on that a long time 
before the crash. 

“Q Was that in your mind at the time you saw 

2419 the planes collide? A No. 

“Q You thought about it afterwards? A No. 

“Q It occurred to you afterwards? A Yes, when I 
was questioned, it come to my mind. 

“Q Approximately how high was the seat you were 
sitting in from the ground? A I can’t answer that 
question. 

“Q You have no idea how high the seat was from the 
ground? A You could measure the truck and get it. 

“Q I am asking you to tell me how high the seat was 
from the ground. Do you recall? A No. 

“Q You have no idea? A I could make an estimate. 

“Q What would your estimate be? A You want an 
estimate on that question? 

“Q Yes. How high the seat you were sitting on at 
the time you saw the crash was above the ground? A 
Three and a half to four feet. 

“Q And when you were sitting in the truck behind the 
driver’s seat looking straight ahead, how high 

2420 would your line of vision be looking straight ahead 
above the ground? A It was high enough that I 

could see the two planes. 

“Q I am not asking you that. How high was your 
line of vision above the ground? A It would be more 
than three hundred feet. 

“Q More than what? A Three hundred feet. 

“Q No. I am afraid you did not understand the ques¬ 
tion. A My vision would be more than 300 feet, where 
I was on the ground. 

“Q No, sir, your vision as you were sitting in the 
truck, on a horizontal plane; if you were looking straight 
ahead, how high would that line of vision be above the 
srround? Your eyes were about how high off the 
ground?” 
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ME. GALIHER (reading): “We object to that ques¬ 
tion. I don’t see how the witness can answer it. I don’t 
believe he understands it. I don’t.”, 

“A Are you getting at before the cab of the truck is 
closed?” 

THE COURT: Did he answer it? 

MR. BRESS: No. 

2421 THE COURT: All right. 

“Q No, when you are sitting in your seat, about 
how high, approximately how high, as you were sitting 
at the time you observed the crash, approximately how 
high were your eyes above the ground in terms of feet? 

A I estimate I was sitting three and a half to four feet 
above the ground on the seat, and I would say my body 
from where I was sitting down up to my eyes was an¬ 
other foot and a half; making it approximately six feet. 

. “Q You said you were off three and a half feet to the 
height of the seat, and that your body was about one 
and a half feet, and that adds up to approximately four 
and a half. Is that what you meant, that your eyes were 
approximately four and a half feet above the ground? 

A Yes, I estimate it from where I was sitting was three 
to four feet on the seat, and from my waistline where my 
lap should be to my eyes, was another foot and a half, 
which would make it six feet. i 

“Q Approximately what was your angle of vision 
when you looked out to these two planes and saw them 
both for the first time? Approximately what was your I 
angle of vision? A When I saw both planes? 

2422 “Q For the first time. A Slightly to my right. 

“Q By angle vision, I mean 20 degrees or 30 ; 

degrees or 45 degrees. 

MR. GALIHER (reading): “I respectfully ask you to 
explain that question further. I don’t believe the witness ; 
understands.” 

MR. BRESS (reading): “The witness understood me. 

He started to give me his answer.” 
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“A Stated it again, and I will see. What is the 
question? 

“Q Let us put it this way: Approximately what was 
your angle of vision when you first saw these two planes? 

“You were looking up in the sky so you could see 
these planes? A Slightly and turned to the right. 

“Q You were turned to the right when you first saw 
the DC-4; you were looking slightly to the right when 
you first saw the DC-4? A No, quite a bit to the right 
when I first saw it. 

“Q What was your angle of vision from the horizon¬ 
tal? A Well, I couldn’t answer that question. 

2423 “Q How high was your head? Was your head 
tilted up at all or tilted backwards? A I can’t 

answer that question. 

“Q You don’t recall if your head was tilted at all when 
you first saw the DC-4? A No. 

“Q Was the DC-4 that was crossing from the right 
towards the left of your vision, was it the DC-4? A 
Coming from the right and hadn’t gotten all of the way to 
my left. 

“Q Was there a time when you saw the DC-4 di¬ 
rectly in front of you at all? A No, it was slightly to 
the right. On all of these questions I am answering, I am 
considering that I am sitting in the truck facing south. 
That is understood. 

“Q Can you give us the approximate dimensions of 
the window of the cab you were looking from? A No. 

“Q Was the cab more than— A You can get the 
proper dimensions on those things. 

“Q I am asking what your recollection is- A No. 
“Q Have you any recollection at all? Could 

2424 you make a reasonable estimate as to the dimen¬ 
sions of the cab window? A A cab window or 

the windshield part? 

“Q The glass of it that you were looking through. A 
Am I looking through the side? * 
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“Q I am talking about the winshield you were looking 
through. Can you give me the approximate dimensions 
of the windshield you were looking through? A It was 
a standard Chevrolet truck, ever what they are. 

“Q What was its approximate dimensions, if you re¬ 
call? A Three and a half feet by two; that is an esti¬ 
mate. 

“Q Do you recall testifying at the CAB hearing on 
November 10, 1949? A I do. 

“Q Do you recall being asked the question: 

“ ‘Q Could you estimate the angle at which you were 
looking at from your cab window?’ 

“And you answered—this being on page 327: 

“ ‘A Well, as I faced Alexandria, the DC-4 was close 
to being right in front of me.’ 

“Do you recall that? A Yes; slightly to the right. 

“Q Your testimony was, ‘As I faced Alexandria, 
2425 the DC-4 was close to being right in front of me.’ 

A Yes. 

“Q From where you were seated in the cab, could 
you see beyond the crest of the hill or grade, as you 
call it, where the line separating the land and the water, 
from that point up to the crash and where you found the 
wreckage? A State that question again.” 

MB. BRESS: The question was read again. Suppose 
I read it again: 

“Q From where you were seated in the cab, could 
you see beyond the crest of the hill or grade, as you call 
it, where the line separating the land and the water, from 
that point up to the crash and where you found the 
wreckage? A By land markers and trees, I could. 

“Q Could you see where the water line and the land 
line was away up to where the scene occurred? A The 
trees, yes, but not the road. 

“Q How would you describe that contour from the 
crest of the hill forward to where you found the wreck¬ 
age? Can you say how the terrain was? Did it curve, 
and if so, in what way? A I believe you asked me that 
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question, similar to that before, and I told you I 
couldn’t. 

2426 “Q Your answer was you couldn’t? A Didn’t 
I? 

“Q You will answer the questions as I ask them. A 
You asked me that question before in different words. 

“Q When you first saw the DC-4 coming in, was there 
anything unusual about its appearance or its course or 
anything else about it? A No. 

“Q And it looked like just any other plane making 
any other approach to the airport? A Like the rest of 
them had been making that morning. 

“Q And for how long did you observe it? Did it con¬ 
tinue to appear to be making just a normal and not at all 
unusual approach? A A normal approach it was mak¬ 
ing. 

“Q You attached no special significance as to how it 
was coming in or where it was or what it was doing at 
that time, did you? A No. 

“Q Now, approximately how long was it that you 
had this DC-4 under observation from the time you first 
saw it until the time you say you saw the collision? A 
Well, that happened three years ago. I don’t re- 

2427 call right now how long I had been looking at it. 

“Q Could it have been as long as thirty seconds? 
A I cannot answer that question. 

“Q Could it have been as long as two minutes? A I 
can’t answer that. 

“Q Could it have been as long as five minutes? A I 
can’t answer that. 

“Q Could it have been as short a period of time as 
two or three seconds? A I had observed it longer than 
two or three seconds. 

“Q How much longer than two or three seconds had 
you observed it? A I cannot answer that question. 

“Q T will give you a piece of paper now and a pencil. 
Could you indicate to me the angle at which the plane 
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you have identified as the DC-4 was with respect to you? 
A No. 

“Q In other words, was it sideways? A No. 

“Q Was it head on? A I mean I couldn’t give it to 
you on paper. 

“Q Could you tell us what angle? Was the 

2428 plane head on coining toward you, or was it side¬ 
ways at any particular angle? A What plane? 

“Q The DC-4 when you first saw it. A No, it was 
not coming toward me. 

“Q Which way was it going? A Flying across in 
front of me. 

“Q By across in front of you, do you mean from your 
right to your left? A Yes. 

“Q At what angle would you say it was to the road? 
A At what time? 

“Q When you first saw it, projecting a line to the 
road. A It was way off to my right. 

“Q And when you saw it at approximately directly 
in front of you, at what angle was it?” 

MR. 6ALIHER: Go on to the next question, Mr. 
Bress. I don’t believe that one was ever answered. 

MR. BRESS (reading): “He recalled the testimony 
on page 327, ‘Well, as I faced Alexandria, the DC-4 was 
close to being in front of me.’ Well, I will strike that 
question and take another one.” 

“Q Was the radio on? Did you have a radio 

2429 on this cab of your truck? A Yes, there was a 
radio. 

“Q Was the radio in the cab on at the time you first 
saw the DC-4? A Yes. 

“Q Was it on at the time you saw the DC-4 and the 
other plane approaching, coming together? A Yes, those 
radios are on full working hours from 7:30 to 4:00. 

“Q Now, can you give us the relative speed of these 
two planes? What were the speeds of the two planes?” 
MR. GALIHER (reading): “At what point?” 
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“Q Just immediately at the time of the impact or 
just before the impact? A I think those estimates are 
in some of these statements. 

“Q You are not supposed to refer to that. 

“You are not supposed to testify to any statements. 
You are only supposed to testify what your recollection 
is now. Do you have any recollection of the speed the 
DC-4 was going at the time of the collision? A I stated 
once before that I estimated 60 to 90 miles an hour. 

“Q How about the other plane? A Estimate 

2430 two to three. 

“Q Two to three what? A Two hundred to 
three hundred miles an hour. That is an estimate. I 
don’t have— 

“Q When you first saw the smaller plane, approxi¬ 
mately how far was it from the body of the flying DC-4? 
A It had to be a very short distance. 

“Q I asked you not to try to reconstruct it, as I 
think you have been doing.” 

MR. O’DONOGHUE (reading): “I object, for the rec¬ 
ord. Counsel is arguing with the witness.” 

MR. GALIHER (reading): “I join in that same ob¬ 
jection.” 

“Q Let me suggest and tell you, Mr. Wylie, that you 
are not supposed to reconstruct what you think must 
have happened in view of something else you found out 
later. I am asking you only on your testimony what 
you actually recall seeing. If you don’t recall seeing, 
say you don’t recall, but don’t try to reconstruct it. By 
reconstructing it I mean what you said, ‘Well, because 
they came together, it couldn’t have been very far apart.’ 
That is reconstructing it. I want to know what you ac¬ 
tually saw. A They were very close together when I 
saw it. 

“Q Anproximately how far in terms of feet? 

“Approximately how far apart were they in 

2431 terms of feet when you first saw it? A I can’t 
answer that question. 
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“Q Do you recall testifying at the hearing of the CAB 
on November 10, 1949, and I quote you as follows, which 
purports to be your testimony, on page 327: 

“‘The Presiding Officer: Well, at the time of the col¬ 
lision could you estimate approximately how far it was 
from you and the angle at which you were looking? 

“ ‘The Witness: I would say the P-38 was 100 to 200 
feet beyond the DC-4 when I saw it.’ 

“Do you recall having so testified? A That has been 
three years ago. Right now I can’t recall the exact 
figures. 

“Q Do you recall having so testified? A Yes. 

“Q As I understand your testimony, you said there 
was nothing unusual at all about this DC-4 that attracted 
your attention; is that correct? A That is correct. 

“Q Approximately how high was the DC-4 when you 
first observed it? How high off the ground do you esti¬ 
mate its height was, its altitude? A That I estimated 
then? 

2432 “Q I am asking you now what is your present 
recollection as to how high the DC-4 was off the 
ground when you first saw it? A Approximately 300 
feet. 

“Q Was that about the height of the other planes that 
had been flying when they were in about the same posi¬ 
tion that you had noticed earlier that morning? A Yes, 
most all of the planes. 

“Q Were about that same height at about that same 
place? A Yes. 

“Q You recall testifying at the CAB hearing on page 
323: 

“‘Q You had been watching what? A All large air¬ 
craft coming in to land. This one was particularly low, 
and that is the reason I noticed it.’ 

“Do you recall that testimony? A Let me reminisce 
a minute. 
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“Q Just immediately at the time of the impact or 
just before the impact? A I think those estimates are 
in some of these statements. 

“Q You are not supposed to refer to that. 

“You are not supposed to testify to any statements. 
You are only supposed to testify what your recollection 
is now. Do you have any recollection of the speed the 
DC-4 was going at the time of the collision? A I stated 
once before that I estimated 60 to 90 miles an hour. 

“Q How about the other plane? A Estimate 

2430 two to three. 

“Q Two to three what? A Two hundred to 
three hundred miles an hour. That is an estimate. I 
don’t have— 

“Q When you first saw the smaller plane, approxi¬ 
mately how far was it from the body of the flying DC-4? 
A It had to be a very short distance. 

“Q I asked you not to try to reconstruct it, as I 
think you have been doing.” 

MR. O’DONOGHUE (reading): “I object, for the rec¬ 
ord. Counsel is arguing with the witness.” 

MR. GALIHER (reading): “I join in that same ob¬ 
jection.” 

“Q Let me suggest and tell you, Mr. Wylie, that you 
are not supposed to reconstruct what you think must 
have happened in view of something else you found out 
later. I am asking you only on your testimony what 
you actually recall seeing. If you don’t recall seeing, 
say you don’t recall, but don’t try to reconstruct it. By 
reconstructing it I mean what you said, ‘Well, because 
they came together, it couldn’t have been very far apart.’ 
That is reconstructing it. I want to know what you ac¬ 
tually saw. A They were very close together when I 
saw it. 

“Q Approximately how far in terms of feet? 

“Approximately how far apart were they in 

2431 terms of feet when you first saw it? A I can’t 
answer that question. 
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“Q Do you recall testifying at the hearing of the CAB 
on November 10, 1949, and I quote you as follows, which 
purports to be your testimony, on page 327: 

“‘The Presiding Officer: Well, at the time of the col¬ 
lision could you estimate approximately how far it was 
from you and the angle at which you were looking? 

“ ‘The Witness: I would say the P-38 was 100 to 200 
feet beyond the DC-4 when I saw it.’ 

“Do you recall having so testified? A That has been 
three years ago. Right now I can’t recall the exact 
figures. 

“Q Do you recall having so testified? A Yes. 

“Q As I understand your testimony, you said there 
was nothing unusual at all about this DC-4 that attracted 
your attention; is that correct? A That is correct. 

“Q Approximately how high was the DC-4 when you 
first observed it? How high off the ground do you esti¬ 
mate its height was, its altitude? A That I estimated 
then? 

2432 “Q I am asking you now what is your present 
recollection as to how high the DC-4 was off the 
ground when you first saw it? A Approximately 300 
feet. 

“Q Was that about the height of the other planes that 
had been flying when they were in about the same posi¬ 
tion that you had noticed earlier that morning? A Yes, 
most all of the planes. 

“Q Were about that same height at about that same 
place? A Yes. 

“Q You recall testifying at the CAB hearing on page 
323: 

“‘Q You had been watching what? A All large air¬ 
craft coming in to land. This one was particularly low, 
and that is the reason I noticed it.’ 

“Do you recall that testimony? A Let me reminisce 
a minute. 
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“Q If you want time to think, that is fine. But the 
only thing to the question is yes or no; do you recall that 
testimony!” 

MB. O’DONOGHUE (reading): “The witness has a 
right to answer the question the way he desires.” 

“Q I will give you plenty of time to pause to 

2433 think about it. A Since my memory has been re¬ 
freshed about that thing, it was flying somewhat 

lower than the others were. 

“Q Approximately how many planes did you see land 
that morning prior to the crash! A I can’t answer that 
question. 

“Q Did you see some planes land within approximately 
ten minutes before this crash as you were sitting there 
and looking out of the window! A Within ten minutes; 
I can’t answer that question. 

“Q Do you recall the testimony at the CAB hearing 
on November 10, and I am referring to page 324: 

“ ‘Q And then it came in, flying toward the airport! 
A Well, it got even with the boulevard, and there was 
the collision after.’ 

“Do you recall that! A Yes. 

“Q And that was in reference to the DC-4, the big 
plane! A Yes. 

“Q From what direction was the smaller plane com¬ 
ing at the time you first saw it coming! A Com- 

2434 ing from the south toward me. 

“Q Where was it with relation to the DC-4 
when you first saw it! A It appeared to be even with 
it. 

“Q What do you mean by ‘even with it’! A Like 
this is— 

“Q Indicate to me where you were looking out. A 
This is the DC-4; coming from this direction toward it 
from the south, Alexandria. 

“Q Coming from the south! A Yes. 
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“Q And heading which way? A North. 

“Q Due north? A Yes.” 

MR. GALIHER (reading): “Would you also indicate 
for the record which way you indicated the DC-4 was 
headed; so w^e will have the directions here?” 

“A Let me get my directions straight on Mount Ver¬ 
non Boulevard; maybe on southeast, the DC-4. 

“Q What was southeast? A The DC-4. 

“Q The DC-4 was southeast of where you were or 
southeast of what? A Coming in for a landing from 
the southeast. 

2435 “Q And what was the relation of the smaller 
plane to the DC-4 in terms of height? How about 

their height? Were they both about the same height? A 
Yes. 

“Q And they were both flying level with the ground? 
A Yes. 

“Q They were not descending or ascending? A Not 
that I could tell with my eye. 

“Q What did you mean when you said the small plane 
was about level with the DC-4? A The same height 
from the earth to where the DC-4 was. 

“Q As you looked out, was the fighter plane to the 
left or right or directly behind the DC-4? A He never 
was behind. He was coming in from the side. 

“Q From which side, as you looked out? From which 
side? A South side; from Alexandria. 

“Q Was that plane to the east or west? A Which 
plane? 

“Q The smaller plane. Was it to the east or west or 
south of the bigger plane? A It was south, I just 
answered. 

2436 “Q Was it directly south of it, of the bigger 
plane; is that right? A Yes. 

“Q So that is what you meant by its being in line 
with it? A Yes. 

“Q If you drew a straight line along a course that 


1070 A 


the DC-4 was taking as he came in from the right to the 
left of your vision, what sort of angle would that make 
with the run of the highway? A I can’t answer that 
question for you. 

“Q You can visualize a right angle to the highway? 
Can you visualize that? A Is this making a right 
angle?” 

MR. BRESS (reading): “(Indicating with his hands.)” 

“Q To the highway as it came in, the DC-4. A No, 
sir, it was coming from the right. 

“Q Was it approaching at a right angle? A From 
the right on the Potomac Yards’ side. 

“Q When you saw the smaller plane, you said it was 
coming in at a great speed. You noticed he was coming 
in at a great speed. A I estimate from two to three 
hundred feet. 

“Q You mean from two to three hundred miles an 
hour? I thought you said prior to this it was 
2437 coming in at a greater speed. You want to spe¬ 
cifically say as your testimony now that it was two 
or three hundred miles an hour. What reaction, if any, 
did you have when you saw that plane coming in at that 
speed? A Well, for a second, I knew something was 
going to happen. In my mind I could see—I mean I felt 
there was going to be a collision. 

“Q Did it suddenly occur to you that there was a 
plane coming in on a bombing raid? A That thought 
went through my mind. 

“Q That thought went through your mind? A Yes. 

“Q What reaction did you have, to duck or flinch, at 
that point? A Well, for a second it froze me in there. 

“Q By your statement that for a second it froze you 
in there, what do you mean? A I holloed. 

“Q What did you hollo?” 

MR. GALIHER (reading): “I assume when you use 
the expression ‘like it was coming on on a bombing raid’ 
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that you meant the P-38 and not the Eastern’s plane?” 

“Q The only P-38. A I understood. 

“Q That was what you told me yesterday, didn’t 

2438 you, that you thought this was coming in on a 
bombing raid when you first saw it? Isn’t that so? 

A Yes. 

“Q You say it froze you. Can you tell me exactly 
what you meant by that? A Did you ever have a feel¬ 
ing you couldn’t move or felt like for a second nothing 
could happen to you? I mean for a minute I was dumb¬ 
founded. I did not know what to do or what was taking 
place. 

“Q You think you might have flinched at that time? 
A I could not tell you whether I flinched or not. I 
holloed. I know that is a fact. I holloed loud enough 
that these men in the manholes started climbing out on 
the ladder. 

“Q That was when you first saw the P-38 streaking 
up before the crash? A A moment before the crash, or 
an instant, or a second. 

“Q That is when you first saw the P-38? A Yes. 

“Q Is it possible that you flinched or ducked at that 
point? A I don’t know whether I ducked. 

“Q Were you ever in an air raid? A Yes. 

2439 “Q Where was that? A In the Pacific. 

“Q When did that occur? Many times or just 
once? A Not many times. I believe those questions are 
unfair to me. I don’t think I should answer that. 

“Q Were you ever wounded in the service? A No.” 
MR. O’DONOGHUE: Go ahead. 

MR. GALIHER: Go ahead, Mr. Bress. 

MR. BRESS: All right. Where should I resume? 
MR. O’DONOGHUE: Line 4, page 69. 

“Q Were you on a ship or were you on shore when 
you experienced these air raids?” 

THE COURT: I am concerned with the materiality 
of this line of inquiry. 
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MR. BRESS: There are only two more answers. 
Line 12, Mr. Fnrey. 

“A I don’t see any reason why I should have to an¬ 
swer these questions.” 

MR. BRESS: Page 70, line 7. 

THE COURT: We will suspend for the afternoon 
recess, and reconvene at five minutes to three. 

Those in the courtroom will remain seated until 

2440 the jury leaves the room. 

(Following brief recess:) 

2441 MR. GALIHER: Your Honor, we are trying to 
shorten the balance of this deposition, and I am 

just indicating it was all right with me, and we want to 
take it up with Mr. O’Donoghue. 

MR. BRESS: All right. Page 70, line 7. 

“Question: Now, when you saw these planes collide, 
could you tell what part of the P-38 fighter plane, the 
smaller plane, struck what part of the larger plane? 

“Answer: The front part of the smaller plane struck 
the side of the larger plane. 

“Question: Can you tell us what part the front part 
of the smaller plane struck? 

“Answer: What part? The front of it, the nose of 
it. 

“Question: Was that the first thing? 

“Answer: That was my vision of it from where I was 
sitting. 

“Question: Your vision was the first thing that struck 
the big plane was the nose of the small plane? 

“Answer: Yes. 

“Question: The propeller part? 

“Answer: Looked like he flew right straight through 
it. 

“Question: At what angle did the smaller plane strike 
the big plane? In other words, consider the line 

2442 of the big plane as the horizontal; with reference 
to that, what angle did the small plane strike that? 
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“Answer: I made a statement that they were flying 
level with each other. So I would say on a level; both 
of them were on a level. He flew straight into it. 

“Question: Was it at a night angle? 

“Answer: By straight into it you mean— 

“Question: Like this (indicating a right angle with 
his hands).” 

MR. BRESS: That is in parenthesis. 

The answer is: “Like this,” and the reporter remarks, 
indicating a right angle with his hands. 

“Answer: Yes,” 

MR. BRESS: “I am indicating with my hands, hold¬ 
ing my hand straight up and using a pencil, holding a 
pencil at a right angle. 

“Question: And that is the angle you believe you re¬ 
call that the smaller plane struck the big plane? 

“Answer: Yes.” 

MR. GALIHER: “I will so stipulate with you that it 
was a right angle. Since you are developing the point of 
impact of the two planes, bring out which side of the 
Eastern plane that was. You have the nose of the 
P-38, but you don’t have which side of the Eastern 
plane.” 

“Question: If you were sitting in the big plane 
2443 at the time, would the smaller plane have struck 
it from the right or the left, assuming you were sitting in 
the big plane, facing forward in the big plane? Was it 
struck from the right side or the left side? 

“Answer: The right side. 

“Question: Did you start up your truck just as you 
saw the planes about to collide? 

“Answer: The motor of the truck was running. I did 
not have to start it. 

“Question: Did you start your truck forward as soon 
as you saw these planes were about to collide? 

“Answer: I must have because nobody had time to 
catch it or get on it to go down there with me. 
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"Question: You had to drive or steer your truck to 
the left to get out into the road, is that right? You had 
to turn to the left? 

“Answer: No, I can go—no, I stayed right straight 
ahead; maybe varied a little after I got up a little ways. 

“Question: That was just immediately before the 
crash when you saw it was about to happen; is that cor¬ 
rect? 

“Answer: No, I would say it had done happened 
when I did that. 

“Question: Do you recall saying yesterday that you 
thought you had both planes under observation for 
2444 a period of about 30 seconds? 

“Answer: That I had both planes under obser¬ 
vation for a period of about 30 seconds? 

“Question: In other words, you saw the P-38— 

“Answer: That I told you yesterday? 

“Question: Yes, that you recall saying—” 

MR. GALIHER: Would you read that again, please? 

MR. FUREY: Which answer? 

MR. GALIHER: Line 20. 

“Answer: That I told you that yesterday?” 

MR. GALIHER: Thank you. 

“Question: Yes, that you recall saying that it was 
about 30 seconds from the time you first saw the two 
planes until the time of the accident? 

“Answer: I was busy yesterday, jumping in and out 
when I was talking. I don’t recall telling you that. 

“Question: You deny that you said it was 30 seconds? 

“Answer: Do I deny -it? 

“Question: Yes. 

“Answer: No, I am not going to call you a liar and 
say you didn’t, but I don’t recall it. 

“Question: But you don’t deny it? 

“Answer: No. 

“Question: Did the front of the big plane seem to go 
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straight down into the water after the collision? 

2445 “Answer: No. 

“Question: Didn’t you tell me yesterday that 
the front appeared to go straight down in a steep nose 
dive, plumb down being the word you used? 

“Answer: Not the front end of it, the front part of 
it. I said the back part of it. I did not tell you the 
front of it. 

“Question: Did you actually observe how the wreckage 
fell, or were you in such a hurry to get to the scene of 
the crash as soon as you saw it that you rushed up 
there? 

“Answer: No, I did not stop to observe. 

“Question: You are not positive exactly how the wreck¬ 
age fell. You were more concerned with getting to the 
people to stop to notice how the wreckage fell? 

“Answer: The back part of it, I would say, fell 
straight down to the earth. 

“Question: Could it have fluttered, the back part? 

“Answer: What do you mean, fluttered? 

“Question: You know what the word flutter means? 

“Answer: I think I do. I can’t answer that question 
the way you put it. 

“Question: Is it possible the back part fluttered down 
to earth? 

“Answer: I will say it by saying I don’t know.” 

2446 MR. GALIHER: “I think the basis of the an¬ 
swer is that he does not understand what you 

mean by the word flutter. 

“Question: You understand what the word flutter 
means, don’t you? 

“Answer: Yes. 

“Question: What did you do when you got out to the 
scene of the wreckage? 

“Answer: I first observed to see if there was any 
lives in the part of the plane laying on Mount Vernon 
Boulevard. 
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“Question: Did you go to the wreckage that w T as a 
part of the plane that was on the bank, partly in the 
water and partly out? 

“Answer: I did not have to get in the water to get 
into the plane. 

“Question: It was a piece of rubbish? 

“Answer: Yes. 

“Question: A large piece of the wreckage, the tail of 
the plane, the front part of which was in this water, and 
the rear part was up on the bank; is that correct? 

“Answer: Yes. 

“Question: Is that the way you went to the scene of 
that piece of wreckage? 

“Answer: Yes. 

“Question: Is it there you looked to see if any 
2447 people were alive? 

“Answer: I went inside the plane. 

“Question: It was a terrible, ghastly accident, wasn’t 
it? 

“Answer: Yes. 

“Question: You were quite startled and stunned, 
weren’t you? 

“Answer: Yes. 

“Question: Seeing these planes collide? 

“Answer: Yes. 

“Question: Was there a lot of conversation at the 
scene? 

“Answer: No. 

“Question: Did you talk to anybody at all at the 
scene? 

“Answer: Not for 30 minutes to an hour, I believe. 

“Question: And after the 30 minutes to an hour, did 
you talk to any people? 

“Answer: Yes. 

“Question: How many people did you talk to from 
then on? 

“Answer: I don’t know. 
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“Question: In the course of the rest of the day were 
there many people or several people? 

“Answer: No, not many people. My fellow 

2448 workmen is about all. 

“Question: You talked to your fellow workmen 
about the accident and even discussed what they had 
seen, of course? 

“Answer: They didn’t discuss what they had seen be¬ 
cause they hadn’t seen it. 

“Question: Nobody else in your crew had seen it? 
“Answer: No. 

“Question: Nobody else that worked for the company 
that you worked for had seen it? 

“Answer: I don’t know. 

“Question: Did you know anybody by the name of 
Williams in the Pepco crew? 

“Answer: Yes, I knew him. 

“Question: Where was he with relation to where you 
had been waiting? 

“Answer: I don’t know. 

“Question: Did he see the accident? 

“Answer: I don’t know. 

“Question: Did you talk to him at all after the acci¬ 
dent? 

“Answer: You mean that day? 

“Question: Any time. 

“Answer: Oh, yes, I talked to him a lot of times 
after the accident. 

2449 “Question: Did he in his conversation indicate 
that he had or had not seen the accident? 

“Answer: I don’t recall that he did. 

“Question: You don’t recall whether you ever discussed 
with him the crash? 

“Answer: No. 

“Question: You have seen him many times since the 
accident, and he was out there at the scene? 
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“Answer: Not many times, because he was in a dif¬ 
ferent department from me. 

“Question: You have seen him several different times 
since the crash, yet you don’t recall ever talking to him 
about the crash or anything with reference to it? 

“You identified the plane you first saw as a DC-4; is 
that correct? 

“Answer: Definitely: I saw the DC-4 plane first. 

“Question: You saw another plane after that which 
subsequently collided with the first plane? 

“Answer: That is right. 

“Question: You did not know at the time you saw 
that plane and up until the time of the actual collision of 
the two planes what kind of plane that second plane was, 
did you? 

“Answer: No, I made that statement and said 
2450 no several times to it. 

“Question: And you learned sometime after the 
accident what kind of a plane it was; as that correct? 

“Answer: Yes. 

“Question: And you did not know that the first plane 
you saw was a DC-4, at the time you saw it? 

“Answer: No. 

“Question: At the time you actually saw the impact 
you did not know it was a DC-4, did you? 

“Answer: I knew it was a transport. 

“Question: You did not know it was an Eastern Air 
Lines plane? 

“Answer: No. 

“Question: You learned afterward it was an Eastern 
Air Lines plane? 

“Answer: Yes. 

“Question: You talked to people there at the scene 
that day, didn’t you? 

“Answer: Very little. There was not no time for 
discussing it. 

“Question: You sat in during the CAB hearings and 
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heard the witnesses testify who testified before you did, 
didn’t you? 

“ Answer: Yes. 

“Question: You heard all of that testimony as 

2451 to their various views as to how the accident oc¬ 
curred? 

“Answer: Yes. 

“Question: And undoubtedly some of that made an 
impression on you, and you remembered some of that, 
didn’t you?” 

ME. BRESS: Now, line 20. 

“Answer: I remember it, but I can’t say that it made 
an impression on me. 

“Question: Do you recall any details that you heard 
discussed at that hearing, or is it all vague in your mind 
now? 

“Answer: I can’t recall any person who made state¬ 
ments. I cannot recall the statemennts that they made. 

“Question: Your line of vision was extended upward, 
wasn’t it, as you watched these planes cross from the 
right toward the left of your vision? You were looking 
up, weren’t you? 

“Answer: Slightly up; yes. 

“Question: When you saw these two planes coming 
closer and closer together, you were fascinated, and your 
eyes were riveted on those planes, weren’t they? You 
were focusing your eyes exclusively on those planes, 
weren’t you? That was a very tense moment; isn’t that 
so? 

“Answer: Yes. 

2452 “Question: And as those two planes approached 
and were about to collide, you were completely ab¬ 
sorbed in watching these two planes get closer together? 

“Answer: I am not that excitable. 

“Question: You haven’t seen very many plane crashes? 

“Answer: No. 
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“Question: This was a very unusual occurrence, 
wasn’t it? 

“Answer: Yes. 

“Question: As you were watching these two planes 
come closer together and as they actually collided, you 
had no reason to be looking down at the ground, did you? 

“Answer: No. 

“Question: And you were not concerned with deter¬ 
mining where those two planes w^ere in relation to any 
landmarks on land or water or anything else, did you, at 
that time? 

“Answer: No. 

“Question: The fact is you actually did not and couldn’t 
see the land while these two planes collided because your 
attention was focused on these planes in the air? 

“Answer: I could see the treetops, yes. 

“Question: You actually recall seeing the tree- 
2453 tops? 

“Answer: Yes. 

“Question: You are not sure of the relationship of 
these planes to these treetops, though, are you? 

“Answer: I don’t know. I want to think a minute, 
to pause and think. Truthfully and honestly, I think I do. 

“Question: You were not concerned at all at the time 
you were watching this collision in determining whether 
it occurred over the land or the water, did you? 

“Answer: No. 

“Question: It never occurred to you until long after¬ 
ward that that might be of any significance; is that right? 

“Answer: No, it never occurred to me until you men¬ 
tioned it to me. 

“Question: When w^as the first time you were asked 
any questions about this accident? 

“Answer: After the hearing? 

“Question: The first time after the accident anybody 
asked you any questions about the accident. 

“Answer: The next day. 
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“Question: Who was it who asked you the questions? 

“Answer: I can’t recall his name. He was with the 
CAB. 

“Question: Do you remember what he looked 

2454 like!’’ 

MR. GALIHER: “You mean the Civil Aero¬ 
nautics Board? 

“Answer: Yes. 

“Question: Do you remember what he looked like? 

“Answer: I couldn’t identify the man now, because he 
came to the job to see me. 

“Question: And you made some statement to him? 

“Answer: I give him the facts. I told him what I 
knew. 

“Question: Do you know whether he was employed by 
Eastern Air Lines or not, that man?” 

MR. GALIHER: “I have no objection, but he answered 
you that he was a CAB man.” 

MR. BRESS: “As we both know, some Eastern Air 
Lines people worked together with the CAB investigating 
this accident. 

“Answer: There were two men in the party that 
talked to me that day, and they presented identification 
cards so that there was not any doubt in my mind as to 
who they were. 

“Question: What did those identification cards indicate 
as to their identification? 

“Answer: Civil Aeronautics Board. 

“Question: And did you make a statement to them 
at that time? 

“Answer: Yes.” 

2455 MR. BRESS: We go to page 88 now, line 6. 

“Question: How long ago did you leave Wash¬ 
ington? 

“Answer: December 29, 1950. 

“Question: How long had you lived in Washington? 

“Answer: Since 1933; August, 1933 
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“Question: You have many friends up there? 

“Answer: Yes. 

“Question: Would you be agreeable to going up to 
Washington to testify if the Government would pay your 
expenses?” 

MR. OT)ONOGHUE: “I object to that as not being 
pertinent to this matter here.” 

THE COURT: I will sustain the objection. 

MR. BRESS: Now page 90, line 7. 

“Question: Do you recall making the following state¬ 
ment when you testified at the CAB hearing on Novem¬ 
ber 10,1949, which is page 325 of the transcript: 

“ ‘Question: Did you observe it to be descending? 

“‘Answer: Yes.* 

“Do you recall making that statement?” 

MR. GALIHER: “Would you mind indicating to the 
witness as to which plane it was?” 

MR. BRESS: “If he indicates he did remember it, I 
will. 

“Question: Do you remember making that statement? 

I will be glad to quote the testimony to show it 
2456 referred to the DC-4. 

“Answer: Before or after?” 

MR. BRESS: “Is Mr. Galiher willing to agree that it 
is referring to the DC-4?” 

MR. GALIHER: “I am, yes. 

“Question: You have heard my quotation of the testi¬ 
mony. Do you remember that?” 

THE COURT: I want to say to the jury that this is 
not colloquy that is going on now, presently between 
counsel, but this is something that happened sometime 
ago. 

MR. BRESS: We are reading it. It happened in 
September. 1952, in Texas. 

“Question: You have heard my quotation of the testi¬ 
mony. Do you remember that? 

“Answer: Was that question asked? 
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“Question: Did you observe it to be descending? 

“Answer: After the crash? 

“Question: Answer, yes. Suppose I read somewhat 
before this question.” 

MR. GALIHER: “I think the question before will 
give him that.” 

MR. BRESS: “I will read you the question before: 

“‘Question: Now, you said the plane was unusually 
low. Can you tell us how much lower it was and what 
you mean by unusually low, how much lower than 

2457 the other aircraft you had observed previously? 

“‘Answer: I would say it was not over 300 
feet in the air. 

“‘Question: Did you observe it to be descending? 

“‘Answer: Yes.’” 

“Answer: Yes, I made that statement. 

“Question: And you recall that referred to the DC-4 
as descending? 

“Answer: Yes. 

“Question: And that is your present recollection now 
that it was descending, the DC-4? 

“Answer: Very slightly. 

“Question: Was the landing gear of the DC-4 down 
or up, or didn’t you notice? 

“Answer: It was not down. 

“Question: The landing gear was not down? Did 
you notice whether the landing gear of the fighter plane 
was down? 

“Answer: I couldn’t see that. I don’t know. 

“Question: When you estimated the height or the alti¬ 
tude of the DC-4 plane at about 300 feet, that was the 
altitude when you first saw it, an estimate of the altitude 
when you first saw the DC-4? 

“Answer: I can’t recollect whether it was or not. 

“Question: Do you recall whether or not it was 

2458 approximately 300 feet when you first saw it? 
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“Answer: I would estimate 300 feet 

“Question: Could it have been 250? 

“Answer: Yes, an estimate, and if I estimate, it could 
have been. 

“Question: Could it have been 250? 

“Answer: Yes. 

“Question: Could it have been 200? 

“Answer: I don’t think so. I don’t believe it could 
have been two. 

“Question: Was this DC-4 lined up with any runway 
that you noticed? 

“Answer: I did not notice it being lined up with any 
runway. 

“Question: Was it coming in the way the other planes 
had been coming in that morning? 

“Answer: Yes. 

“Question: The same course? 

“Answer: Yes. 

“Question: You referred in your testimony to a pat¬ 
tern that you had noticed the other planes taking? 

“Answer: Yes. 

“Question: When you observed the other planes this 
morning, and you said this plane was following the same 
pattern, was that a pattern in connection with some 
2459 runway? 

“Answer: No, he was on the right of the Mount 
Vernon Boulevard. He could not have been even with 
the runway. 

“Question: You don’t think he could have been lined 
up with any of the runways? 

“Answer: No. 

“Question: Did you observe the runways earlier that 
morning? 

“Answer: Yes. 

‘Question: You have been referring in your testimony 
'ything in relation to Mount Vernon Boulevard. If 
\d Mount Vernon Boulevard, as you saw it, up to 
t of the hill, and as projected beyond that in the 
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straight line, that is what yon envisioned as the Mount 
Vernon Boulevard?” 

MR. O’DONOGHUE: Go on. 

“Question: You could only see up to the crest of the 
hill on Mount Vernon Boulevard? 

“Answer: So far as the surface of the road, yes. 

“Question: When you said anything beyond that was 
to the right or the left of that boulevard, beyond that 
point, you were projecting the line of Mount Vernon 
Boulevard, continuing it in the same direction it was 
runninig up to the hill? Right? 

2460 “Answer: No. 

“Question: You couldn’t actually see Mount Vernon 
Boulevard beyond that hill, could you? 

“Answer: I couldn’t answer that question, because I 
don’t recollect 

“Question: You had no reason to notice this particular 
part of the road any more than any other part of the 
road that you traveled prior to the accident, did you? 

“Answer: I can’t answer that question because I don’t 
know. I don’t get the meaning or the significance of what 
you want. 

“Question: You are not certain whether this accident 
or this collision occurred over land or water, are you? 

“You are not really certain whether this happened over 
land or water, are you, because you were so excited at 
the time, and it was of no significance at the time to 
determine whether or not it happened over the land or 
water, that you are not really certain as to whether it 
happened over land or water, are you, whether or not the 
two planes collided over the land or the water? 

“Answer: Deep down in my heart, it happened over 
land. I am truthfully saying that. 

“Question: Didn’t you tell me yesterday it would 

2461 be extremely difficult, and you couldn’t ever decide 
to say whether it happened over land or water? 

“Answer: No, sir. 
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"Question: Didn’t you say yesterday when I discussed 
it with you that you never told anybody that it occurred 
over land or water? 

"Answer: I hadn’t. I had never been asked this spe¬ 
cifically, as you put it then, and I answered it then. 

"Question: Didn’t you say that your only concern at 
the time of the accident when you saw the planes collide 
was to rush up and do something about it? That you 
were not concerned whether it was over land or water? 

"Answer: I was not concerned. 

"Question: Therefore you did not make any attempt 
when you were looking at the two planes to determine 
exactly what their relationship was, where these two 
planes collided, with relation to the collision? 

"Answer: Yes, due to the fact of the trees, and the 
railroad tracks were built up higher than Mount Vernon 
Boulevard. 

"Question: You were not looking at the railroad tracks 
when you saw these planes collide over the highway? 

"Answer: I could have glanced. But to tell the truth, 
deep down in my heart, I am honest in thinking I 
2462 say it happened over land, to the right of me. It 
was still to the right of me, and I was on land. 

"Question: You could not see the road or the water to 
the left or to the right of the immediate vicinity or imme¬ 
diately where this accident happened ? 

"Answer: No, Mount Vernon Boulevard, I couldn’t. 
I could see the treetops. 

"Question: Have you had any experience with how 
deceptive depth perception can be? 

"Did you have any experience when you were trying 
to see one large and one small object that were at dif¬ 
ferent distances and at a different angle to see what their 
relationship was? 

"Answer: I can’t recall that I have. 

"Question: You never ran into that in the Navy where 
you took the tests on depth perception? 


1087 A 


“Answer: I can’t say that I have. 

“Question: It is not a problem that people run into 
in the Navy? 

“Answer: Not the department I was in. 

“Question: Have you revised any of your recollection 
as to what you saw of the accident since I spoke to you 
yesterday as a result of any discussions you had or 
thought you have given this matter? 

“Answer: No. 

2463 “Question: Do you deny you told me yesterday 
at your gas station when I came out to see you at 

12:30 yesterday afternoon that it was extremely difficult 
to tell where exactly this occurred in relation to land and 
water? 

“Answer: Did I tell you that? I don’t recall telling 
you that 

“Question: You don’t deny saying that? 

“Answer: I don’t recall saying that 
“Question: But you don’t deny it? 

“Answer: Yes, I will deny it. 

“Question: You deny it? 

“Answer: Yes. 

“Question: You are a little hesitant about that 
Is there a possibility that you may have?” 

MR. GALIHER: “I object to that. The witness has 
answered the question. 

“Question: Is there a possibility you may have said 
that it was difficult? 

“Answer: I answered your question. 

“Question: Do you deny it? Do you deny that you j 
said to me that it was very difficult to determine it dur¬ 
ing this deposition? 

“Answer: I can’t recall. 

“Question: Do you deny that you said it today 

2464 on the deposition? 

“Answer: I have j'ust said it. No, I don’t deny 


it 
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“Question: You don’t deny that you said that it could 
have been over land—that it was difficult to determine 
whether it happened over land or not?” 

MR. GALIHER: “Did he say sometime earlier in this 
deposition that?” 

MR. BRESS: “Yes.” 

“Answer: I don’t recall saying that. 

“Question: Or anything like that? You don’t recall 
saying anything about it being difficult to recall or to de¬ 
termine? 

“Answer: No. 

“Question: About how long did you watch the DC-4 
from the time you first saw it until the time of the crash? 

“Answer: You asked me that question once. Before 
I told you I couldn’t tell you how long I had watched it. 
That has been quite a while ago. 

“Question: Do you recall testifyinig at the CAB hear¬ 
ing that you had it under observation for about two 
minutes ? 

“Answer: State the question again. 

“Question: Do you recall testifying at the CAB hear¬ 
ing that you had it under observation for about two 
2465 minutes? 

“Answer: I can’t recall those exact words. 

“Question: Do you recall at the place where the 
truck was parked, some distance south of it, that there 
is a sign on the same side of the road that says, ‘Alex¬ 
andria; city limits’? 

“Answer: From where I was sitting, no; that sign 
is three or four miles from where I was sitting. 

“Question: The Alexandria city limits is three miles 
from where your car was located? 

“Answer: Yes. 

“Question: Your recollection is there was none at the 
time you were there that day at the crash? There was 
no sign that said, ‘Alexandria; city limits’ within two or 
three miles on the same side of the road? 



1089 A 


“Answer: No. It was all being excavated, and there 
was no signs.” 

ME. GALIHER: “Are you referring to the marker 
which said, ‘Alexandria, three miles/ or a sign that actu¬ 
ally said, ‘Alexandria; city limits’? 

“Answer: No sign that said, ‘Alexandria; city limits.’ 
“Question: Do you recall any bus stops on south of 
where your car was parked on the same side of the road? 
“Answer: No. 

2466 “Question: Do you have any business interests 
of any kind or business dealings of any kind with 

the United States Government? 

“Answer: Now? 

“Question: Yes. 

“Answer: No. 

“Question: Did you at any time? You hesitated. I 
wonder if it was because you at one time did have?” 

ME. GALIHER: “He told you he was in the service.” 
ME. BRESS: “I am not talking about the service. 
“Question: I mean since the crash, have you had any 
business dealings with the United States Government? 
“Answer: No. 

“Question: Why did you hesitate? What was the rea¬ 
son for your hesitation? 

“Answer: To think if I had. 

“Question: You don’t have any business dealings cur¬ 
rently with the United States Government, do you? 
“Answer: What do you mean, pending? 

“Question: Yes. 

“Answer: I have some papers that is being filled out 
but never been sent in. 

“Question: What are those papers? In connection 
with this accident? 

“Answer: No. 

2467 “Question: What are they in connection with? 
“Answer: A home I am buildinig, FHA.” 

ME. GALIHER: “You mentioned there was wreckage 
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on the Mount Vernon Boulevard in answer to his ques¬ 
tion. Could you tell us exactly what wreckage there was 
on the highway! 

“Answer: On the right side of the highway there was 
some pillows and some luggage. 

“Question: Now, Mr. London brought out that he was 
out to your place of business and discussed this case with 
you on yesterday. I believe that is correct; is it not! 

“Answer: Yes. 

“Question: Will you tell us, please: Of course this de¬ 
position is being taken Amarillo, Texas. Will you tell us 
how far from Amarillo you live and what the name of 
your town is, please, sir!” 

MR. BRESS: Line 10. 

“Answer: It is 69 miles, and the name is Sunray, 
Texas. 

“Question: And you did not see Mr. Burke or myself 
or talk with us until today, did you! 

“Answer: No. 

“Question: And I asked you at the outset of this 
deposition, and I ask you again, Mr. Wylie: Do you 
have any interest in the outcome of this case one 
2468 way or the other! 

“Answer: I do not have.” 

MR. GALIHER: “Thank you. 

“Question: Mr. Wylie, were you subpoenaed by a 
Marshal to appear at this deposition! 

“Answer: I was. 

“Question: Did the subpoena indicate that the United 
States Government and Eastern Air Lines would require 
you to testify here! 

“Answer: I have the paper.” 

MR. GALIHER: “I have no objection to that being at¬ 
tached to the record if it is pertinent, Mr .London. 

“Question: What time did the subpoena require your 
attendance here! 2 p.m.? 

“Answer: 2 p. m. 
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“Question: Did you receive a letter asking you, on be¬ 
half of either or both Eastern Air Lines and the United 
States Government, to be present at this Federal Building 
at 10 o’clock a. m.1 

“Answer: I have a letter from the United States At¬ 
torney’s office to be present at this building at 10:30 a. m., 
not 10.” 

MR. BRESS: “I would like to read this letter into the 
record.” 

THE COURT: Well, that is not material, is it? 

2469 MR. BRESS: It is attached to the deposition. 

I think that is all. 

MR. O’DONOGHUE: “As a matter of fact, you were 
delayed in getting in here this morning? I believe there 
was some parade going on in Amarillo, and we did not 
see you here in the Federal Building until approximately 
12 noon; is that correct? 

“Answer: Yes.” 

MR. BRESS: “I would like to state for the record 
that the deposition began at 2 p. m.” 

THE COURT: That will be all from Washington at 
this hour. 

i • i • 

2470 (At the bench:) 

MR. WARNER: I would like to make a motion 
to strike the deposition of Mr. Wylie on the ground that 
it is completely confused and misleading, and the witness 
continually contradicts himself and impeaches himself, 
and I think the deposition should be stricken. 

MR. GALIHER: Mr. Warner, I am surprised to hear 
you make such a statement. I see absolutely no basis for 
it. 

THE COURT: Well, it is evidence that is proper for 
the jury, and it is for the jury to weigh its weight and 
determine the credibility of the witness. 

You made the motion, and for the record, it is denied. 

(Thereupon at 3:30 o’clock p. m. an adjournment was 
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taken in the hearing until 10:00 o’clock a. m. on Thurs¬ 
day, February 12, 1953.) 
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2475 Jack J. Hester, 

called as a witness by counsel for the United States of 
America, and being first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MB. BUBKE: 

Q Sergeant, will you please state your full name? A 
Tech Sergeant Jack J. Hester. 

Q How long have you been in the Air Force? A 
Twelve years. 

Q What was your duty assignment on the 1st of No¬ 
vember, 1949? A I was with the 1254th Air Transport 
Service. 

Q Where was that located on November 1st, 1949? 
A National Airport, Gravelly Point 

Q Sergeant, I will have to ask you to keep your voice 
up so we can all hear you. Your answer was? A I was 
stationed at Washington National Airport, Gravelly 
Point 

Q Sergeant, will you please state whether or not on 
November 1, 1949, you saw a mid-air collision between a 
P-38 aircraft and an Eastern Air Lines DC-4? A I 
did. 

Q Where were you, Sergeant, when you first observed 
either of the aircraft involved in the collision? 

2476 A I was going north on Mount Vernon Boulevard, 
when I first observed the DC-4 coming in over Po¬ 
tomac Yards, appearing to be coming in for a landing. I 
am familiar with the National Airport landing strip. 

Q You say you were going north on Mount Vernon 
Boulevard? A Approximately north. That is about the 
way it runs, I think. 

Q Were you in an automobile? A Yes, I was. 

Q Were you driving the vehicle, Sergeant? A No, 
I was not. 
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Q Who was the sergeant? A Tech Sergeant Green 
—Carl L. Green. 

Q You say Sergeant Green— A Sergeant Green was 
driving the automobile. 

Q Do you know whether or not he was assigned to 
the same squadron that you were with? A He was. 

Q Where were you going, Sergeant, in the automobile 
on November 1, 1949? A We had been down to Alex¬ 
andria for lunch and were going back to the shops. 

Q Going back to the Airport? A The National Air¬ 
port. 

2477 Q Is it correct to say you were going back to 
work? A Yes. 

Q And where were you seated, Sergant, in the auto¬ 
mobile? A In the front seat, beside Tech Sergeant 
Green. 

Q And will you state again, sir, where you were when 
you first saw the—you say the DC-4 was the first plane 
you observed? A Yes, I did. 

Q Where was that, sir, again? A It was coming in 
over Potomac Yards, at a fairly high enough altitude. 

Q Sergeant, at a later time, when a chart is placed 
upon this blackboard, will you be able to place your posi¬ 
tion as to the location on the Mount Vernon Boulevard 
of your automobile, or the automobile of Sergeant Green, 
when you first observed the DC-4? A I can. 

MR. WARNER: Mr. Burke, could I suggest that he 
roughly put it on that map? 

MR. BURKE: Not at this time, if you don’t mind. 

For the purpose of clarity, if Your Honor please, I 
would rather not have too many markings. 

BY MR. BURKE: 

Q Sergeant, when was the first time you saw 

2478 the P-38? A At the time of collision. 

Q Sergeant, will you please state where the two 
planes came together, if you know? A To the best of 


1095 A 


my knowledge, and from where I was, it happened just 
before coming and crossing the boulevard. It was on the 
left side. I was going north. It was on the left side. 
There is a fence, I think, along the Potomac Yards there. 

Q Yes, sir. A And it was more or less between the 
fence and the boulevard when they collided. 

Q When you say the left side, and you were going 
north, am I not correct in saying that was west of the 
Mount Vernon Boulevard! A That would be more or 
less west, yes, sir. 

Q Sergeant, do you have any idea of the time of the 
day it was that this collision occurred! A I have a 
pretty well fixed time on that. 

Q Will you please state that. Sergeant! A I would 
say it was between 11:45 and 11:46. 

• • • • 

2479 Q Sergeant, I believe the last question was as 
to the time of the accident, and did you state what 

the time of the accident was! A I would say it was 
between 11:45 and 11:46, because I had turned the radio 
on, and the program comes on at 11:45 and it had just 
come on and we were listening to it. 

Q Sergeant, where were you at the time you actually 
saw the collision!—I mean, on the highway. Can you 
give us any idea! A Well, I would say around 500 
yards from where it happened. 

Q Around 500 yards! A Yes. 

Q Again I ask you, Sergeant, when the chart is finally 
produced, can you place on the chart your position, where 
you were at the time you saw the two planes col- 

2480 lide! A I can approximate the spot. 

Q And are you in a position also to place upon 
the chart the point where the two planes collided! A 
Yes. 

• • • • 
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Q Sergeant, will you step down, please, sir, to this 
chart. And with my pencil, if that is agreeable— 

Have you seen this chart before, Sergeant? A Yes, 
sir. 

Q In my office, and you are familiar with it? A Yes. 

Q I will ask you first to place a point which 

2481 would indicate where you were on the highway 
when you first saw the DC-4 airplane. 

• • • • 

A My position would be somewhere along in here, at 
the time I first observed the DC-4 coming in over Poto¬ 
mac Yards. 

Q Will you mark that “1,” and put your initials be¬ 
side it, please, sir. 

Now, Sergeant, will you next place a point where you 
were on the Mount Vernon Boulevard when the two air¬ 
planes came together? A Well, I saw it coming in over 
here, and we were going down—I would say we were 
somewhere right in here. 

Q Will you place the figure “2” and again your ini¬ 
tials, Sergeant, alongside of that. And will you circle 
both the “1” and the “2”, please? 

Now I wonder if you would be kind enough to stand 
aside. I think the jurors want to see these two points. 

• • • • 

2482 Q And we will have the Sergeant place the third 
and final point, please, sir, where the two planes 

collided. A I would say it was somewhere right in be¬ 
tween the Potomac Yards and the highway here; I would 
say right along in here. 

Q Sergeant, will you point the figure “3” and your 
initials alongside of that, please, sir? 

And will you also circle it? 
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Cross Examination 
BY MR. GALIHER: 

Q Sergeant, could you approximate how much time 
elapsed between points 1 and 2, as you have indicated, as 
you drove along? A Well, it couldn’t have been over, 
from point 1 to point 2* all it jcould say was a few 
seconds. 

2483 Q When you first observed the DC-4 plane, 
which you indicated you saw from the automobile, 

I believe you said that that was when you were at point 
l y as you have indicated on the chart? A Yes. 

Q And you were riding in the front seat of Sergeant 
Green’s automobile? A That is right. 

Q Through what part of his automobile did you first 
notice the DC-4? A I looked across him out the left 
door glass, the left door window. 

Q That would be on his left-hand side? A That is 
right. 

Q You mean you were sort of sitting on an angle— 
A I was talking. 

Q —on the seat, and noticed it first out of the left- 
hand front door glass? A I was. 

Q And what kind of a car were you riding in at the 
time? A A Chrysler four-door sedan. 

Q And did you notice at that time whether the flaps 
were down on the DC-4? A I believe they were, yes, 
sir. 

2484 Q As I understand your testimony, you did not 
see the other plane until the time of collision? 

A That is right. 

Q The P-38 plane. You were familiar with the Wash¬ 
ington National Airport, were you, prior to this accident? 
A Yes, sir. 

Q As a result of being stationed there and working 
there? A I was stationed there. But before I was sta¬ 
tioned there, I was also working there for Civil Service 
as a fire fighter guard at the National Airport in 1945. 
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Q Did you say the DC-4 appeared to be coming in for 
a landing? A Yes, sir. 

Q And from your knowledge of the Airport, were you 
in a position to state whether or not the DC-4 plane was 
lined up for any particular runway and if so what par¬ 
ticular runway it was lined up for, if it was? A That 
would be runway 3, the one he w’as lined up to come in on. 
That was the only one there he could come in, would be 3. 

Q During the time you had the DC-4 under your view, 
did it change its course? A Not until just at the 

2485 collision. I think, if I am not mistaken, I know, 
that he tilted his right wing, just a little, just 

tilted it, and about that time they hit. I was watching 
the DC-4 and didn’t see the little one. 

Q Could you indicate for the record here what sort of 
a tilt that would be? A Well, if he tilted his right wing, 
he would be making a left bank, I mean, as far as I know. 

Q And how long before the impact w’as that, if you 
know? A Just (snapping finger) like that, it just hap¬ 
pened. 

Q And you snapped your finger, indicating that? A 
That is right. 

Q At about that time did you hear the surge of motors 
or any rev of motors, if you recall? A Yes, I did. I 
heard an awful, what we call “wind them up.” 

MR. WARNER: Excuse me. What was the word he 
used? 

MR. GALIHER: “Wind them up.” 

BY MR. GALIHER: 

Q Would you repeat that, please? A What they call 
a “wind them up,” a “buzzer.” 

Q Could you, for all of us, indicate a little bit more 
what you mean by that? A Well, he revved his en¬ 
gines. 

Q All right, sir. 

2486 At the time this crash occurred, what was the 
next thing you did or Sergeant Green did? A The 
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next thing I did, when the crash, just as the crash oc¬ 
curred, I think I flinched just a second, you know, just 
like that, when they hit. 

And the next I think I said, I know I said to Sergeant 
Green, was to step on it; and he stepped on the gas. 

And then I noticed the little plane go over, and he 
momentarily straightened up, like he had it under con¬ 
trol. And the rear part of the DC-4 just seemed like it 
just stopped for a second and just nosed down and spir¬ 
aled down to the ground. 

The front part of the plane pulled right on out over 
into the water. And all at the same time this was hap¬ 
pening, the little plane, he lost control, or something, and 
it just peeled to the right and went out into the water. 

Q Can you tell us approximately how long it was that 
it took your car to get to the scene, from the point “2” 
that you were at at the time of its occurrence? A I 
couldn’t say a certain time, hut I could still say just a 
few seconds, because we weren’t far from it. 

Q Will you tell us, please, sir, if any other thing you 
observed that might have been falling, and where it fell, 
after this crash—from the sky, of course? A There 
was a lot of articles falling—suitcases, clothing, 
2487 little pieces of metal and stuff; you could see them. 

And at the same time there was a flare that was 
released or broke loose or something out of the big plane, 
that was released at the same time, and a lot of stuff fell 
all over the highway and to the west of the highway, just 
before the fence and across the highway. And, in fact, 
Sergeant Green drove around some of the stuff on the 
highway. 

Q And will you tell us what some of the stuff was on 
the highway that you have mentioned? A I didn’t pay 
too much attention, but you could see there was a suitcase 
and a bunch of clothing and stuff scattered. I didn’t 
pay any attention to that. I run on down to the rear 
part of the fuselage. 
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Q Can you tell us whether or not, Sergeant, you ob¬ 
served any debris west of the highway toward the yards? 
A Yes; there was debris over across the highway and 
to the left of the highway, scattered all over it. 

Q And did you notice what, if any, debris was left of 
the highway? A It was clothing and stuff such as that. 

Q You referred there, I believe, to a fence. A Yes. 

Q At the beginning of the Potomac Yards, which 
would be over on the left side, would it not, west of the 
highway? A Yes, about 30 feet, maybe, from the 
2488 highway, there is a fence. 

Q Did you notice any debris which fell over on 
the other side of that fence, which would be the Potomac 
Yards? A It was scattered out in there. I couldn’t say 
what it was, because I didn’t go over to look. I noticed 
there was clothing and stuff likely to be in luggage. 

MR. GALIHER: Thank you very much, sir. 

Cross Examination 
BY MR. WARNER: 

Q Sergeant, you, I believe, stated you didn’t see the 
P-38 until just at the time of the collision, or just after 
the time of the collision? A Just at the collision, yes, 
sir. 

Q And would you describe again for me the path of 
the P-38 following the collision, or the path of the small 
plane? A Following the collision? 

Q Yes, as you saw him. A When he went over, he 
tailed over like that, tail up, and he wobbled and he 
straightened it up for just a moment, like he had it under 
control; and then something happened. He just peeled 
off to the right and went out into the water. 

Q The plane was leveled up for just a moment? A 
He leveled up for just a moment, and I thought, you 
know, he was going to get it under control; and I don’t 
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know what happened—no one does, except the man who 
was there. 

24S9 Q You said you saw the larger plane, the DC-4, 
for just a matter of seconds before the collision 
occurred. Is that correct?—when you were at point 1 
you first saw the— A Yes. 

Q And it was over in here somewhere? A It was 
over Potomac Yards. 

Q It was over the yards? A To the left of me, sit¬ 
ting like I am now, it was over in Potomac Yards. 

Q Was there anything particular about the DC-4 that 
attracted your attention to it? A Well, just looking 
out there; and, if I might say so, I remarked to the ser¬ 
geant who was with me, wondering about the big plane, 
I said, “Look at the big one. It seems like he is coming 
in a little fast up there for a landing.” 

But I am no judge of the landing speed of them. I 
just remarked; I merely noticed it. I notice them anyway 
all around, and I just noticed the plane and called his 
attention to it. 

Q Do you have any idea how long you looked at this 
DC-4? Would it be less than 5 seconds? A Well, no. 
What do you mean? At that time? At that one time? 

Q In other words, from point 1 to point 2, I think 
you said it was a matter of seconds. A It would 
2490 be about that. 

Q About 5 seconds, something like that? A I 
wouldn’t say positively. It was a matter of seconds. 

Q You couldn’t say any more? A No; I didn’t time 
it. I didn’t have any cause to time it. 

Q But your attention was attracted to the DC-4 be¬ 
cause in your opinion he was coming in awfully fast for a 
landing? A To something of that effect,. I said to Ser¬ 
geant Green, “The big one,” I said, “Look at that big one 
coming in.” 
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Q Coming in awfully fast? A It looked like it was 
awfully fast for a landing. That is the remark I made. 

MR. WARNER: Thank you, Sergeant. 

Cross Examination 
BY MR. BRESS: 

Q Sergeant, how long have you been in Washington 
on this trip? A How long have I been in Washington? 

MR. O’DONOGHUE: Your Honor— 

THE COURT: I think that is not material at all, is 
it? 

MR. O’DONOGHUE: And besides— 

MR. BRESS: Your Honor, I didn’t object to 
2491 anybody’s cross examination; and the first ques¬ 
tion I ask, they object to it. 

THE COURT: Just a minute. 

MR. BRESS: It is relevant, Your Honor. 

MR. BURKE: In fairness to Mr. Bress, may we ap¬ 
proach the bench? 

THE COURT: I think I know what Mr. Bress is con¬ 
cerned with, and if he says it is relevant, I will take his 
word for it. 

MR. BURKE: Do you want me to make a statement 
about the matter from here, or at the bench? 

THE COURT: Let us see what happens. 

BY MR. BRESS: 

Q Did you come to Washington for this trial? A I 
did. 

Q Where did you come from? A 1602d Air Trans¬ 
port Wing, Germany. 

Q And you were brought here by the Government to 
testify in this case? A I was brought here by the 
United States Attorney. 

Q And upon the completion of your duty here, you 
return to your post in Germany? A I do, yes. 
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Q You have no orders for duty in the United States? 
A Temporary duty—tdy. 

2492 Q Your temporary duty is to testify as a wit¬ 
ness? A That is right. 

THE COURT: Again,, of course, if that is the purpose 
of the question, that is immaterial. He is brought here 
as a witness, and we want to get all the facts possible 
from any witness it is possible to bring here. 

I don’t think it is a proper question, and I will exclude 
it. 

MR. BRESS: We have other Government witnesses 
overseas we couldn’t bring. 

THE COURT: Let me say this. If there is any wit¬ 
ness overseas, in Germany or any other occupied terri¬ 
tory, that you can convince me is material, then you 
present his name to me, his station and location, and he 
will be here. But I say that is immaterial. 

MR. BRESS: We will discuss that further with Your 
Honor. I think this is relevant along the further line I 
am going to interrogate the witness. 

MR. GALIHER: Your Honor, may I say that question 
and statement of Mr. Bress do not concern me. But I 
think it is very unfair, because of its expression, on Mr. 
O’Donoghue. 

THE COURT: Please don’t express your view in re¬ 
spect to it. I say the question is improper and certainly 
the Government would me remiss of its duty if they had 
a material witness and kept him overseas and didn’t 
bring him here. 

• • • • 

2494 Q Sergeant, you have made marks which you 
have marked as 1, 2 and 3. 1, as I understand it, 
is where you place the position of the car in which you 
were riding when you first saw the DC-4. A To the 
best of my knowledge, yes. 

Q At the time you first saw the DC-4, you did not see 
the P-38? A No. 
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Q And at the time you saw the DC-4, it was over to 
your left? A That is right. 

Q And the position of the DC-4 at that time was 
southwest of your position? A It was on my left. I 
was going north and it was on my left, over the Potomac 
Yards from the Mount Vernon Boulevard. It was over 
Potomac Yards. 

Q All right, Sergeant. You have made your mark— 
No. 1 is down here? A That is right. 

Q And I would like you to indicate the path 

2495 that the DC-4 was flying at that time, first, where 
the DC-4 was when you first saw it, when you were 

at point 1. A It was over Potomac Yards coming in 
for National Airport. 

Q You stand over here, Sergeant. And will you 
show, by directing the eraser of this pencil, where the 
DC-4 flew from the time you were at point 1 to the time 
you were at point 2? A I could not say where he flew; 
but he was coming in like so over Potomac Yards. 

Q Am I correct— A I looked out here and saw the 
plane. There is an apartment house here and you 
couldn’t possibly see it. So we were right about here. 

Q You know you were north of the apartment when 
you first saw the plane? A We had to be, yes. 

Q And the plane was to the left and southwest of 
you? A He vras over here over Potomac Yards. 

Q Was he not to vour left and south of you? A He 
was to my left over Potomac Yards. 

Q Have you not previously testified to the CAB that 
he was southwest of you? A He was over to my left, 
over Potomac Yards. 

Q Over to your left, you mean exactly over to 

2496 your left— A I didn’t have a compass. I didn’t 
test it. It was just over Potomac Yards. 

Q You know what I am driving at. You were sitting 
on the right side of the car? A Exactly. 
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Q Looking out of the window of the door the driver 
was at? A That is right. 

Q And you looked at it and you had to look behind 
the driver to see it? A I looked in front of the driver, 
right across in front of him, right across out of the win¬ 
dow, the left front door. 

Q I direct your attention to this question and answer, 
put to you at the CAB. 

• • • • 

Q (Reading) 

“Question: The first time that you observed the DC-4, 
was it to your north or to your south? 

“Answer: To the left of me over Potomac Yards at 
the time I first observed it.” 

A That is right. 

2497 Q (Reading:) 

“Question: That is the Potomac Railroad 

Yards? 

“Answer: Yes, sir. 

“Question: To your left? 

“Answer: To my left. 

“Question: It would neither be north or south, then, 
is that right? 

“Answer: It would be more, I guess, sort of south¬ 
west, over Potomac Yards, to my position at that time.” 

A Maybe it would. It was over Potomac Yards to 
my left. 

Q I know it was to your left, Sergeant. I just want 
to find out whether it was to your left north of what 
would be this left point, or south of it. And I directed 
your attention to the fact that you previously stated, 
shortly after the accident, that it was to the south of that 
point—“southwest” is the term you used. A I was going 
along here, and it was over Potomac Yards. If that is 
southwest, that is it. 
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Q All right, sir. Now, Sergeant, at the place where 
yon were at point 1 which you have marked, will yon now 
put a capital letter, A dash 1, indicating where the DC-4 
was when you saw it when yon were at point 1.AI 
would say it was more over to the left there. 

Q Put the mark there. Yon can select the 

2498 mark. If yon want to disregard southwest and 
make it due west, yon can do it. A It was over 

here. 

Q All right. Put the mark. A Yes, sir?— 

Q “A-l.” All right. 

Do I understand that when yon saw the DC-4— 

MR. BRESS: For the jury, this is point 1 where the 
witness was, and this is “A-l.” 

BY MR. BRESS: 

Q Do I understand from your previous answer that 
the plane at this point was flying straight in along this 
pencil line to the point of impact? A He was coming 
in over Potomac Yards, like he was coming in to the 
runway. 

Q When you first saw the DC-4, at the point you mark 
A-l, whether that point is accurate or not, you know 
that plane was then lined up for runway 3? A I would 
say yes. 

Q And the view of that plane that you had, that was 
closest to you, was the right side of that plane? A 
That is right. 

Q And at no time did you see the P-38, anywhere 
around that plane, until the moment of collision? A 
You are right 

2499 Q And did you continue to look at that plane 
from the time you first saw it until the time it col¬ 
lided? A I did not 

Q Do you know how far it is from A-l to the point 
which you have marked “3,” where the collision occurred? 
A No, I don’t know just how far it is—even though I 
have driven the route many times. 
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Q How fast were you driving that day? A I don’t 
know. I imagine around, nearly around 40, or 45. 

Q Let me have this pencil. According to the marks 
you have made, you traveled that distance. A Approx¬ 
imately. 

Q Between the time you first saw it and the time of 
impact. You have the DC-4 traveling less than half your 
distance. A Well, as I said, in the air, looking at them, 
and you going along the road, he is more or less going to 
cross your path, he is going to be going—but he was 
coming in. We were going like this, and he was coming 
in something like this. And at this point, you go around 
something like that. I mean, it couldn’t be exactly accu¬ 
rate, but it was approximately the same positions. 

Q You said that the DC-4 was going awfully 
2500 fast for a landing, too. A That was the remark 
I made. 

Q So that the DC-4, from the time you first saw him 
until the time he collided, certainly traveled a lot farther 
than you traveled? A Well, yes. 

• • • • 

A Not too much further. 

Q Do I understand, are we to understand from you, 
that you kept your eyes on the DC-4 from the time you 
first saw it, at point A-l, up until the time of the impact? 
A No, I did not. 

Q You did not keep your eyes on it? A No. 

Q Then is it a fact that you did not see the DC-4 
again, after seeing him at A-l, until the actual collision 
occurred?- A That is just about it, yes. 

Q And as a matter of fact, Sergeant Green with you, 
called your attention to that? A To pick it up again, 
he was still trying to find it. You know, I called his 
attention to it and he looked at it and was watching it. 



1108 A 


Q And you don’t know, Sergeant, from anything 
you saw, where the P-38 came from? A Not until 
he hit. 

2501 Q Now, with respect to the time they hit, isn’t 
it a fact that your attention was diverted, your 

eyes were closed and you did not see the actual colli¬ 
sion ? A I saw the actual collision. 

Q Do you know on what side the P-38 struck the 
DC-4? A I could show you about the way they hit. 
Q On what side? A Sort of from the right and top. 
Q And that was the position wdien you glanced at 
them just at the time of impact? A Just at the time of 
impact. 

Q From the position where you were, you were going 
up a grade, were you not? A No. 

Q Does the road from the place where you were, to 
the point of collision, continue in a straight line? A 
No, it isn’t a straight line. 

Q From the position where you were, 500 yards from 
the place where you stated the collision occurred, does 
not the road bend to the left, between the place where 
you were and the point of collision? A It is more or 
less, where I was at, it is straight until it goes back 
right and back left over the hill. 

Q And therefore you can’t see beyond that hill, 

2502 that is, the road surface itself? A It didn’t hap¬ 
pen over the hill. The hill is as you go by the 

docks, where it happened at, you go up a hill. 

Q Sergeant, on the road on which you were traveling, 
do you see the Washington Monument straight ahead? 
A No. 

Q You do not? A You look over the water to your 
right. 

Q I see. Therefore it is your testimony that for a 
period of 500 yards, from where you were, straight 
ahead, you could see the entire roadway, and there was 
no grade that obscured your view— A There is no 
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grade there, but it makes a bend back to the right, where 
the collision happened. There is no grade there, until— 
Q And could you see from your position where that 
bend is? A Could I see from my position? 

Q Yes. A Yes. 

Q You mean the roadway on which you were, which is 
a curved road, does not obstruct your view of the bend 
to the right and you can see the curving bend? A It is 
no big bend. It is a gradual bend back to the right. 

Q The road on which you were traveling was in 

2503 a slight curve, was it not? A Not at the point 
where I was. It is maybe a slight one, back to 

the, just a slight, if any, because just at the time where 
we were, it is more or less straight and goes back to the 
right, back slightly over the hill, back to the left, after 
where the accident happened. 

Q You mean that from your position on the road, that 
you could see both of those curves you are talking about? 
A No; I said you could see where it would bend back 
to the left a little. 

Q Could you see the road as far as the point where 
the bend is to the right? A Yes. 

Q Could you continue to see that road until it came 
to a point where it bent to the left? A No. 

Q You could not. 

Now, with regard to that road surface, do I understand 
that in the direction that you were driving, if a line were 
extended straight down the road you were traveling, that 
the collision occurred on that straight line? Is that your 
testimony? A On a straight line—you mean from where 
I was, on a straight line over the highway? 

2504 Q Yes. A Looking straight out like that, from 
where we were, you don’t look—let’s see, over here 

is the water, like you go straight out, you go over the 
water. And, sitting this w T av, and go straight out, it 
would be looking over the land to the left of the highway 
where it turns back and goes back over. 
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Q An extension of the line of the roadway on which 
you were traveling would not extend into water? A No. 

Q And do I understand that even though you couldn’t 
see the surface of that highway, at or about the north or 
south point of where the collision occurred, you still say 
it occurred over land. Is that correct? A It occurred 
to the west of the highway. 

Q How do you know it occurred to the west of the 
highway, if you couldn’t see the highway there? A Well, 
from what we saw, where it hit, and when we drove up 
there, in fact, when we stepped on the car and got up 
there, debris was still falling, and it was still scattered 
all around there. And from what I gather, if it had hap¬ 
pened on out any farther, all of it would have went in the 
water. 

Q You are reconstructing from the fact that when it 
took all the time for you to get to the scene, that that 
lapse of time, after that lapse of time, when you got 
there, there was debris still falling; and because 
2505 that debris was falling on to land— A No. 

Q —you concluded it happened over land? A 
No. 

Q That is not correct? A No. 

Q What part of what I have just said is not correct? 
A Just what you were saying. When I got there, there 
was a little stuff falling, because it was a devil of a 
crash. And you say I concluded from that that it did 
happen over land. No, it didn’t even run into my mind 
where it happened, at the time. But I do know from the 
layout of the place and where it happened, in my position 
where I was, it did happen to the west of the highway, 
and to my left. 

Q When did you first make any statement that it hap¬ 
pened to the west of the highway? Was that today? 
A To my left, and that would be to the west of the map 
there, the way it is there now—to the left of the highway, 
to my left. 
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Q Didn’t you previously testify that the collision oc¬ 
curred right in front of you? A In front of me, yes— 
in front of me, from in the car. 

Q Weren’t you asked the question at the CAB 

2506 hearing, page 538?— A Ask it. 

Q (Reading:) 

“Question: This accident, then, occurred to your left? 
“Answer: It occurred right in front.” 

A In front, looking through the windshield. 

Q (Continuing reading:) 

“See, he was coming to my left, coming in for landing. 
At the time it hit, he had gone up in front of us, up here 
(indicating). We were still coming along here. I was 
looking out the windshield at the time the accident hap¬ 
pened, straight ahead of me.” 

A Looking through the windshield. 

MR. BURKE: If Your Honor please, I request Mr. 
Bress to read the next question and answer. 

MR. BERNSTEIN: This is cross examination. 

MR. BURKE: He did the same thing to us constantly. 
BY MR. BRESS: 

Q Sergeant, did you give that answer at that time? 
A That is my statement. 

MR. BURKE: Will you read the next question and 
answer, Mr. Bress? 

MR. BRESS: I will be glad to read it— 

“THE PRESIDING OFFICER: In other words, they 
were crossing your path ahead of you. They were 

2507 crossing the highway at the time of the impact? 

“THE WITNESS: I think it happened a little 
on the left of the highway. 

“THE PRESIDING OFFICER: To the left of the 
highway? 

“THE WITNESS: A lot of stuff fell on the highway, 
but that would happen, you know. They were moving.” 
MR. BRESS (continuing): Is that correct? 

MR. BURKE: Thank you, Mr. Bress. 
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BY MR. BRESS: 

Q Now, Sergeant, you were not specifically asked at 
the hearing as to whether the collision occurred over land 
or water. Isn’t it a fact that on April 24, 1951, you were 
interviewed by a representative named John M. London, 
and you told him at that time that you could not tell for 
certain that the two planes collided over land or water?— 

“I wouldn’t swear to it one way or another. They 
could prove I was wrong. For example, I was appar¬ 
ently wrong when I thought I saw the right wing of the 
P-38 hit the DC-4.” 

Do you remember making such a statement to Mr. John 
M. London? A No, I don’t. Let me take a look at it. 

Q I will show you this document; but I will have the 
reporter mark it—Plaintiffs Exhibit—23, I believe. 

(The Hester statement dated April 24, 1951 was marked 
for identification as Plaintiff’s Exhibit 23.) 

2508 BY MR. BRESS: 

Q I show you this paper and ask you whether it 
is signed by you (handing to the witness. 

Is that your signature? A That is my signature. 

Q Read it over. 

Does that refresh your recollection, that you made that 
statement at that time? A That is my signature, yes, 
sir. 

Q If on April 24, 1951 you couldn’t tell for certain 
that the two planes collided over land or over water, can 
you tell me what has occurred since that time to cause 
you to state today that it occurred to the west of the 
highway? A Well, that is my statement to the CAB, 
where it occurred in front of me. 

Q It happened in front of you. Isn’t it a fact that on 
page 539 of the CAB hearing you testified that the plane 
had crossed the highway? A I think it was crossing in 
front of me. 
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THE COURT: I don’t think, Mr. Bress, you can pur¬ 
sue a matter in that fashion. I think the witness’ atten¬ 
tion should be called to the question and answer. 

BY MR. BRESS: 

Q You mean to say the plane was crossing the high¬ 
way at the time of the collision? A You have my 

2509 statement there. 

Q You mentioned something about it was cross¬ 
ing. I want to know what you meant to say there. A 
He was coming in for a landing, and when the crash 
occurred, I was looking through the windshield. 

Q We know that story. We have heard that. A 
That is in front. 

Q I am talking now about when the plane was cross¬ 
ing the highway. A He would have to cross the high¬ 
way. 

Q At the time of collision, or before the collision? 
A It was just before, I believe, just before he got to the 
highway—over the highway—when it happened. 

Q Were you not asked this question?—page 539— 
“Question: Sergeant, you have indicated your position 
on the chart. Would you indicate now the position of the 
two airplanes at the time that they collided? Just draw 
a circle there for us, please, with your initials. 

“Answer: Well, I wouldn’t say this would be accurate, 
but it is approximately the place. Bo you have a place 
here where the docks are at? 

“Question: No. 

“Answer: Well, this is the little neck that comes back 
up in there, the tide water. Well, we were coming 

2510 along here, and it was just along in here before 
he crossed the road coming in. Where is runway 

3; is this it? 

“Question: That is runway 3. 

“Answer: He was coming in just like this, coming 
along.” 
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Did you mean by that answer— 

MR. BURKE: If Your Honor please, I object. There 
is nothing contradictory at all in that statement. 

THE COURT: There doesn’t appear to be. 

In other words, the only purpose as you and all of us 
know, in confronting a witness with an extrajudicial 
statement, if it is a statement made before litigation, is to 
show that he made a contradictory statement or a state¬ 
ment at variance with that which he is now making from 
the stand. That is the only purpose for which interroga¬ 
tions of that character may be used. 

MR. BRESS: If there is any dispute as to whether or 
not this does impeach, I think that is for the jury. 

THE COURT: I know. But it is not a question of 
impeachment. Before you can present it to the jury, you 
must show, by the question and the answer to which you 
call the attention of the witness, that it is at variance 
with the statement the "witness has made from the stand 
—and that question and that answer don’t indicate 
that. 

2511 MR. BRESS: I thought Your Honor was allow¬ 
ing us a broad latitude on cross examination. 

THE COURT: I am allowing a broad latitude on cross 
examination, but I must insist on orthodoxy. I have 
allowed both sides considerable leeway with this practice 
of extra-judicial testimony. But you are using it for pur¬ 
poses other than the rule says it shall be used for. 

You can’t go all over a deposition. If you have some¬ 
thing at variance with something said from the stand, 
you call his attention to the date and place and the cir¬ 
cumstances under which it was given. Otherwise you 
may not use it. 

MR. BRESS: The witness today says— 

THE COURT: I know. 

MR. BRESS: Your Honor is stating that this does not 
contradict, and I don’t agree with you. 
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THE COURT: Then you ask him the question. Show 
him wherein the contradiction lies. That is the purpose 
of the interrogation, isn’t it? 

MR. BRESS: Yes, sir. 

THE COURT: Now, Mr. Bress, I don’t want you to 
manifest your impatience, presumably at me, with your 
gesture at the witness. 

MR. BRESS: No, sir, Your Honor, I don’t mean that. 

THE COURT: All right. 

MR. BRESS: I am sorry. 

2512 BY MR. BRESS: 

Q Sergeant, I read to you beginning with the 
question on page 539, a little bit above the middle of the 
page, and I read from there and I read down to the end 
of the answer that you gave. A Yes, sir. 

Q Now, would you read that again? Read it to your¬ 
self. 

• • • • 

Q Have you read that now, Sergeant? A Yes, sir. 

Q All right, sir. Do you understand it? Do you 
understand what you have read? A Yes. 

Q In the answer where you said— 

“Well, we were coming along here, and it was just 
along in here before he crossed the road coming in.” 

My question is, w’hen you referred to “before he 
crossed the road coming in,” were you not then referring 
to the DC-4? 

A It would be along there where he crossed the road, 
yes. 

Q And you are talking about where he crossed 

2513 the road before he collided? A No. 

Q Oh, you are not talking about that? A No 
—where he would cross the road. 

Q Now, Mr. Hester, is it true that you could not tell 
for certain that the two planes collided over land or 
water? A To the best of my knowledge, they collided 
over land, yes. 
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Q Is it true that you would not swear to it one way 
or another that they collided over land or water! A 
Well, I mean, I never have sworn to it, only when I 
was sworn in at the CAB Board, I was sworn in and an¬ 
swered the questions to that statement, and that is just 
exactly what I stated and that is all I can tell you. 

Q Why, Sergeant, do you understand you are sworn 
here today! A Exactly. 

Q And you understand that, being sw T orn, you have 
today stated that it happened over land! A To the 
best of my knowledge, yes. 

Q Well, I am asking you now, whether or not in 
April, 1951, your feeling about it was that you wouldn’t 
swear to it one way or the other. Was that your feeling 
in April, 1951, and was it true at that time! A It 
didn’t make any difference, one way or another, 
2514 to me at that time. 

Q Oh— A I mean, that is my signature on 
that. Maybe I made the statement on that at that time. 

Q Let us get the answer to that. Did you or didn’t 
you make this statement! A That is my signature on 
the paper. If the statement is put on there, I must have 
made it. 

Q Do you remember the conversation! A I don’t 
remember the Mr.—what is his name! 

Q John M. London. A I don’t recall that name. I 
probably wouldn’t even recognize the man. But that is 
my signature. 

Q Were you living at that time at 303 West Lee 
Street, Groveton, Virginia! A I still own my home 
there, yes. 

Q And w’as your occupation then an Air Force ser¬ 
geant! A That is right. 

Q And was your telephone then Alexandria 7951! 
A It certainly was. 
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Q And was the extension number at your place of 
employment 55880? A Yes, that is it. I couldn’t re¬ 
member that one. I have been away quite a while. 

Q And does this refresh your recollection, that 

2515 this shows it was signed at the mess at National 
Airport? A In the mess hall. 

Q Yes; do you remember that? A Yes, I do. 

Q I would like to ask you again, then, was it true that 
in April, 1951, that you couldn’t tell for certain that the 
two planes collided over land or water? A Well, from 
what I have seen, it would have to be. 

Q That is not my question, Sergeant. A I don’t 
remember the conversation on that. But I do remember, 
since you mention the mess hall, there was a fellow come 
in there. I don’t remember the year. It must have been 
1951. But I don’t remember the conversation. 

Q You were asked at that time, from what you saw 
could you tell whether the collision occurred over land or 
water, and did you say at that time, “I am not certain 
about it; I can’t tell which way it was.” And “I wouldn’t 
swear whether it was one way or another”? 

Didn’t you tell him that, and didn’t he put the date on 
this paper and didn’t you then sign it? Isn’t that a fact? 
A I remember talking to the fellow, but I don’t remem¬ 
ber the conversation. 

Q But isn’t what I asked you the fact, that he asked 
you what you knew about it? A I don’t remember what 
he asked. 

2516 Q If the facts you stated here were true in 
April, 1951, when you signed them, can you tell us 

what has occurred since April, 1951, to change your view 
about it? A The view hasn’t changed any about it. 

Q In April, 1951, Sergeant— A My statement still 
goes just exactly like I was called in and made. It still 
goes the same way. That is all I seen and all I know. 

Q Wasn’t vour recollection in April, 1951, more clear 
than it is today, almost two years later? A It was 
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clear when I was called up to the CAB investigation and 
made my statement. 

Q And wasn’t it clearer in—do you understand my 
question? I said was your recollection clearer in April, 
1951, than it is today? A It could be the same. I mean, 
you don’t forget things like that too easily. 

Q You don’t forget the horror of this crash—that is 
what you mean ? A That is what I mean. 

Q But with respect to fixing the point as to where 
the crash occurred, up in the air y over land or over 
water, those details you didn’t even observe at that time, 
and you weren’t concerned about them—isn’t that the 
fact? A That is more or less the fact, yes. 

2517 Q In April, 1951, you make a statement that 
you can’t say for certain where the collision oc¬ 
curred, where the two planes collided. A They collided 
in the air in front of me. 

Q They collided in the air in front of you. That is 
right. A That is right. 

Q Now, in February, 1953, you come in here and swear 
that it occurred over land. I want to know what has 
occurred to improve your recollection or make your ob¬ 
servations more pointed than they were at the time. A 
From where I was, it would be over it. 

Q I know this kind of an event is an exciting one, 
and sometimes we think we see things we don’t see. Does 
it help vour recollection as to whether or not you even 
saw the actual impact if I directed your attention, Ser¬ 
geant, to the statement which you made at page 536, at 
the CAB, which—I will read the wdiole answer. I am 
only concerned with one paragraph, but I will read the 
whole— 

“Question: Sergeant, would you tell us what you ob¬ 
served, please? 

“Answer: Well, yes, I can tell you. 

“Another sergeant and myself were riding along going 
north on the boulevard, and I happened to look out the 
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side of the car to my left, and observed this DC-4 
2518 coming in. He already had his flaps and wheels 
down, and it appeared to me that he was coming 
in for a landing. So I noted to him, I told him, I said, 
Take a look at that job, coming in awful fast for a 
landing.’ He looked up and saw it. He kept his eyes 
sort of halfway on the plane and on the road. He was 
doing the driving. I was watching the plane.” 

Now: 

“All of a sudden he said, ‘Look at that little one. It 
looks like they are going to crash,’ or, ‘It looks like they 
are going to collide,’ he said. I looked up again. I must 
have taken my eyes off of it for a second. And I just 
don’t know, at the time they hit I must have closed my 
eyes or something or flinched.” 

Does that help refresh your recollection as to whether 
or not you saw the P-38 before the crash? A Just as 
they hit, I flinched, like that, as I recall it. Just as 
they hit, I flinched. 

Q You didn’t have the DC-4 under constant observa¬ 
tion, from the time you first saw it. Your eyes had been 
taken off of it. A There was no reason really to watch 
the plane. I was watching it all right, and I didn’t see 
the little one until the crash. 

• • • # 

2531 Q Sergeant Hester, you said that your position 
at the time was about 500 yards from the place 
where the collision occurred ahead of you? 

Q Is 500 yards the place where you were when the 
collision occurred or where you were when you say that 
you first saw the DC-4? A Approximately 500 yards 
when the collision occurred. 

Q How far back from 500 yards were you when you 
first saw the DC-4? A Well, I don’t know the exact 
distance. 
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Q Well, could it at the time you say that you were 
500 yards at the time the collision occurred, could that 
be as much as half a mile away? A Well, I don’t know; 
it wasn’t a half mile. 

Q Do you know where the Pepco electric power plant 
is? A Yes, I do. 

Q Was your car to that place? A No, it could not 
have been. We went down the hill after that. 

Q The first time you saw the DC-4 your car was not 
then to the Potomac Electric Power plant? A 

2532 No; it wasn’t back up that far; no. 

Q You mean, not that far south? A That is 

right. 

MR. BRESS: Your Honor, I offer in evidence Plain¬ 
tiffs’ Exhibit No. 23, and I would like the jury to read it 
at this time. 

• • • • 

(The document previously marked for identification as 
Plaintiffs’ Exhibit No. 23 was received in evidence.) 

• • • • 

THE COURT: Can you gentlemen agree by stipula¬ 
tion as to the length, the linear length, so to speak, of 
what has been called by the witness, and what actually is, 
as referred to on the map, as the Potomac Yards? 

MR. BRESS: Yes, I think we can. 

THE COURT: Can you do that? I would like to have 
that done. 

2533 MR. BRESS: Just to apply the scale to a num¬ 
ber of inches? 

THE COURT: Yes, that is right. What is the area 
known as the Potomac Yards and what would be a linear 
delineation of that. 

MR. AHERNE: Your Honor, do you mean in a 
northerly and southerly direction? 

THE COURT: Yes. 
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MR. BRESS: We can measure it right now. 

MR. BERNSTEIN: May I say this: Actually, as I 
understand it, the entire area starts from the airport 
down into Alexandria itself. 

THE COURT: That would probably be so. 

MR. AHERNE: We can give you the distance. 

THE COURT: From the southern end of the airport 
down to where your ruler is now. 

MR. AHERNE: We can give you the distance from 
the Pepco power plant to the south to Runway 27. 

THE COURT: AH right. 

MR. AHERNE: Of the airport, which would be the 
runway which runs east and west. 

Shall we give that distance? 

THE COURT: Yes; fine. 

MR. BERNSTEIN: From Runway 27, Your Honor, 
here (indicating), and where my pencil is, to a line 
2534 parallel to this line, parallel with the ruler, is 
8400 feet. 

THE COURT: Thank you. And that area below 
where the ruler is, to your left, in your left hand, what 
is that? 

MR. BERNSTEIN: That is a continuation of the Po¬ 
tomac— 

THE COURT: No; what is that that your forefinger 
is pointing at, in pointing to the chart, that can be iden¬ 
tified? 

MR. AHERNE: It is pointing at the bridge over hte 
yard which is crossed. 

MR. BERNSTEIN: That is going into No. 1 Truck 
Highway. 

THE COURT: That is all right. 

MR. BRESS: I have no further questions. 


1122 A 


Redirect Examination 
BY MR. BURKE: 

Q Sergeant, all these questions and answers that Mr. 
Bress has been reading to you were taken from a copy 
of the transcript of the proceedings before the Civil Aero¬ 
nautics Board on November 12,1949. 

I show you a copy of it. 

Mr. Bress, do you have any objection as to the date 
and so forth? 

MR. BRESS: I submit it is not proper redirect exam¬ 
ination. 

THE COURT: Well, I don’t know what counsel is 
leading up to. 

MR. BURKE: I want to bring out the fact that 
2535 the questions which Mr. Bress asked about were 
asked the witness. Sergeant Hester, on November 
12, 1949, before the CAB. 

THE COURT: I think Mr. Bress identified them. 

MR. BRESS: I have done that. 

MR. BURKE: Fine. 

BY MR. BURKE: 

Q Sergeant, while you were asked those questions, isn’t 
it a fact that a chart was placed before you while you 
were testifying? A Yes, sir. 

Q And on that chart you made certain markings? Is 
that a fact? A That is right. 

MR. BRESS: Your Honor, this is improper redirect 
examination and examination; a leading question on re¬ 
direct examination. 

THE COURT: Well, I think that certainly it is not 
proper redirect examination. 

MR. BURKE: Your Honor, Mr. Bress referred at 
length to the testimony of the witness at the CAB. He 
even read certain statements. 

THE COURT: Well, I still say I think it is improper 
redirect. 
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side of the car to my left, and observed this DC-4 
2518 coming in. He already had his flaps and wheels 
down, and it appeared to me that he was coming 
in for a landing. So I noted to him, I told him, I said, 
Take a look at that job, coming in awful fast for a 
landing/ He looked up and saw it. He kept his eyes 
sort of halfway on the plane and on the road. He was 
doing the driving. I was watching the plane.” 

Now: 

“All of a sudden he said, ‘Look at that little one. It 
looks like they are going to crash,’ or, ‘It looks like they 
are going to collide,’ he said. I looked up again. I must 
have taken my eyes off of it for a second. And I just 
don’t know, at the time they hit I must have closed my 
eyes or something or flinched.” 

Does that help refresh your recollection as to whether 
or not you saw the P-38 before the crash? A Just as 
they hit, I flinched, like that, as I recall it. Just as 
they hit, I flinched. 

Q You didn’t have the DC-4 under constant observa¬ 
tion, from the time you first saw it. Your eyes had been 
taken off of it. A There was no reason really to watch 
the plane. I was watching it all right, and I didn’t see 
the little one until the crash. 

• • • • 

2531 Q Sergeant Hester, you said that your position 
at the time was about 500 yards from the place 
where the collision occurred ahead of you? 

Q Is 500 yards the place where you were when the 
collision occurred or where you were when you say that 
you first saw the DC-4? A Approximately 500 yards 
when the collision occurred. 

Q How far back from 500 yards were you when you 
first saw the DC-4? A Well, I don’t know the exact 
distance. 
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Q Well, conld it at the time you say that you were 
500 yards at the time the collision occurred, could that 
be as much as half a mile away? A Well, I don’t know; 
it wasn’t a half mile. 

Q Do you know where the Pepco electric power plant 
is? A Yes, I do. 

Q Was your car to that place? A No, it could not 
have been. We went down the hill after that. 

Q The first time you saw the DC-4 your car was not 
then to the Potomac Electric Power plant? A 

2532 No; it wasn’t back up that far; no. 

Q You mean, not that far south? A That is 

right. 

MR. BRESS: Your Honor, I offer in evidence Plain¬ 
tiffs’ Exhibit No. 23, and I would like the jury to read it 
at this time. 

• • • • 

(The document previously marked for identification as 
Plaintiffs’ Exhibit No. 23 was received in evidence.) 

• • • • 

THE COURT: Can you gentlemen agree by stipula¬ 
tion as to the length, the linear length, so to speak, of 
what has been called by the witness, and what actually is, 
as referred to on the map, as the Potomac Yards? 

MR. BRESS: Yes, I think we can. 

THE COURT: Can you do that? I would like to have 
that done. 

2533 MR. BRESS: Just to apply the scale to a num¬ 
ber of inches? 

THE COURT: Yes, that is right. What is the area 
known as the Potomac Yards and what would be a linear 
delineation of that. 

MR. AHERNE: Your Honor, do you mean in a 
northerlv and southerly direction? 

THE COURT: Yes. 




1121A 


MR. BRESS: We can measure it right now. 

MR. BERNSTEIN: May I say this: Actually, as I 
understand it, the entire area starts from the airport 
down into Alexandria itself. 

THE COURT: That would probably be so. 

MR. AHERNE: We can give you the distance. 

THE COURT: From the southern end of the airport 
down to where your ruler is now. 

MR. AHERNE: We can give you the distance from 
the Pepco power plant to the south to Runway 27. 

THE COURT: All right 

MR. AHERNE: Of the airport, which would be the 
runway which runs east and west 

Shall we give that distance? 

THE COURT: Yes; fine. 

MR. BERNSTEIN: From Runway 27, Your Honor, 
here (indicating), and where my pencil is, to a line 
2534 parallel to this line, parallel with the ruler, is 
8400 feet 

THE COURT: Thank you. And that area below 
where the ruler is, to your left, in your left hand, what 
is that? 

MR. BERNSTEIN: That is a continuation of the Po¬ 
tomac— 

THE COURT: No; what is that that your forefinger 
is pointing at, in pointing to the chart, that can be iden¬ 
tified? 

MR. AHERNE: It is pointing at the bridge over hte 
yard which is crossed. 

MR. BERNSTEIN: That is going into No. 1 Truck 
Highway. 

THE COURT: That is all right. 

MR. BRESS: I have no further questions. 
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Redirect Examination 
BY MR. BURKE: 

Q Sergeant, all these questions and answers that Mr. 
Bress has been reading to you were taken from a copy 
of the transcript of the proceedings before the Civil Aero¬ 
nautics Board on November 12,1949. 

I show you a copy of it. 

Mr. Bress, do you have any objection as to the date 
and so forth? 

MR. BRESS: I submit it is not proper redirect exam¬ 
ination. 

THE COURT: Well, I don’t know what counsel is 
leading up to. 

MR. BURKE: I want to bring out the fact that 
2535 the questions which Mr. Bress asked about were 
asked the witness. Sergeant Hester, on November 
12, 1949, before the CAB. 

THE COURT: I think Mr. Bress identified them. 

MR. BRESS: I have done that. 

MR. BURKE: Fine. 

BY MR. BURKE: 

Q Sergeant, while you were asked those questions, isn’t 
it a fact that a chart was placed before you while you 
were testifying? A Yes, sir. 

Q And on that chart you made certain markings? Is 
that a fact? A That is right. 

MR. BRESS: Your Honor, this is improper redirect 
examination and examination; a leading question on re¬ 
direct examination. 

THE COURT: Well, I think that certainly it is not 
proper redirect examination. 

MR. BURKE: Your Honor, Mr. Bress referred at 
length to the testimony of the witness at the CAB. He 
even read certain statements. 

THE COURT: Well, I still say I think it is improper 
redirect. 
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I know what Mr. Bress did, Mr. Burke. We had rather 
extensive colloquy with reference to it, did we not? 

2536 MR. BURKE: I don’t recall any extended— 
THE COURT: Let us say, it is not extended, 

but let us say we had colloquy. 

MR. BURKE: I submit, these things, he brought them 
out, and I can bring proper matters out. 

THE COURT: No; the only thing Mr. Bress did was 
seek to bring out for his purpose statements of an extra¬ 
judicial character that he felt were at variance with the 
statement made by the witness on the stand now. Cer¬ 
tainly there was no portion of the examination with ref¬ 
erence to any chart or any cross-examination with refer¬ 
ence to any chart. 

MR. BURKE: Precisely, Your Honor. 

THE COURT: So therefore I will exclude any refer¬ 
ence to the chart at this juncture, certainly. 

MR. BURKE: I don’t want to labor it, Your Honor, 
but may I pursue it? 

THE COURT: If you don’t want to labor it, why pur¬ 
sue it? 

MR. BURKE: Well, I don’t want to incur— 

THE COURT: You won’t incur my wrath or dis¬ 
pleasure. You may have a ruling reiterated and re¬ 
peated, with probably some emphasis. 

MR. BURKE: May I ask permission to ask some fur¬ 
ther questions, as if it were direct examination? 

MR. BRESS: I submit— 

THE COURT: That is a matter of discretion. 

2537 MR. BURKE: Yes, sir. 

THE COURT: Counsel agrees that the objec¬ 
tion taken by counsel taken for the plaintiff with refer¬ 
ence to his attempted redirect examination is proper, and 
I have so ruled. 

Now, what counsel asks the Court is presumably— 
everybody has concluded cross-examination—is to ask 
some questions on redirect examination which he presum- 
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ably omitted to ask before or should have asked when the 
direct examination was directly in hand. 

Is that right? 

MR. BURKE: Yes. 

MR. BRESS: But I am not directing my observation 
to your right to exercise discretion or that the discretion 
is not being properly exercised, but I am directing my 
attention to the competency on direct examination of 
using an extrajudicial statement for the purpose of de¬ 
veloping facts. Thus, you see, he is attempting now to 
use a chart where he has already used a chart on direct 
examination. 

Now, he is using an extrajudicial document for the 
purpose of developing further direct, and that is the pur¬ 
pose of my observation. 

THE COURT: I think that your observation is well 
taken. 

In other words, you had the choice of two charts. You 
elected to use Exhibit 1. 

MR. BURKE: May I be heard, Your Honor? 
2538 THE COURT: Well, if you are going to be 
heard it ought to be heard out of the presence of 
the jury. 

I don’t like to have these conferences extended at the 
bench, but there is no way I can avoid it in this instance. 

(At the bench:) 

MR. BURKE: If Your Honor please, Mr. Bress on 
cross-examination has referred at length to the testimony 
of Sergeant Hester at the CAB. Part of the matter 
which was read to him was when Sergeant Hester was 
making marks on a certain chart and, Your Honor, I 
submit, on redirect examination I can show that chart to 
the witness. 

THE COURT: Well, I am assuming you are con¬ 
cerned primarily with the interests of the United States. 

MR. BURKE: That is right. 





1125 A 


THE COURT: So you want to show a chart to the 
witness for the purpose of eliciting from the witness any 
clarification with respect to the witness’ testimony for 
the benefit of the trier of the facts, which is the Court, 
and I do not need it. 

MR. GALIHER: I think the testimony should be ad¬ 
mitted. 

Mr. Bress on his cross-examination has gone into this 
man’s recollection. He has shown him a statement which 
was given in 1951. 

He has attacked his recollection. He is trying to show 
that his recollection was very vague, now, that it 
2539 was vague in April, 1951. 

Now, it seems to me that the jury is entitled to 
know that at the time that Mr. Bress—at the time he 
gave the statement before the CAB that Mr. Bress had, 
that he gave further testimony in that he marked on a 
certain chart a place where at that time, ten or fifteen 
days after the accident, he thought the accident had oc¬ 
curred, and I think that it is perfectly proper. 

THE COURT: Well, that is different That is a dif¬ 
ferent presentation. 

MR. AHERNE: I naturally agree with Mr. Galiher. 

MR. GALIHER: He didn’t the other day. 

THE COURT: Now, that is an entirely different pres¬ 
entation of the matter from Mr. Burke. On that showing 
I will permit the fact to be brought out at the time he was 
questioned with reference to where the accident occurred, 
that a chart was used. 

But I don’t think you should come forward with the 
chart in your hand immediately without having the ques¬ 
tion asked as to what chart was used, and whether he 
can identify the chart, whether he used it, and then go on. 

I still think it doesn’t concern me. 

Up to this point, where the accident occurred, is being 
labored to a point where the jury might have obscured in 
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ably omitted to ask before or should have asked when the 
direct examination was directly in hand. 

Is that right? 

MR. BURKE: Yes. 

MR. BRESS: But I am not directing my observation 
to your right to exercise discretion or that the discretion 
is not being properly exercised, but I am directing my 
attention to the competency on direct examination of 
using an extrajudicial statement for the purpose of de¬ 
veloping facts. Thus, you see, he is attempting now to 
use a chart where he has already used a chart on direct 
examination. 

Now, he is using an extrajudicial document for the 
purpose of developing further direct, and that is the pur¬ 
pose of my observation. 

THE COURT: I think that your observation is well 
taken. 

In other words, you had the choice of two charts. You 
elected to use Exhibit 1. 

MR. BURKE: May I be heard, Your Honor? 
2538 THE COURT: Well, if you are going to be 
heard it ought to be heard out of the presence of 
the jury. 

I don’t like to have these conferences extended at the 
bench, but there is no way I can avoid it in this instance. 

(At the bench:) 

MR. BURKE: If Your Honor please, Mr. Bress on 
cross-examination has referred at length to the testimony 
of Sergeant Hester at the CAB. Part of the matter 
which was read to him was when Sergeant Hester was 
making marks on a certain chart and, Your Honor, I 
submit, on redirect examination I can show that chart to 
the witness. 

THE COURT: Well, I am assuming you are con¬ 
cerned primarily with the interests of the United States. 

MR. BURKE: That is right. 
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THE COURT: So you want to show a chart to the 
witness for the purpose of eliciting from the witness any 
clarification with respect to the witness’ testimony for 
the benefit of the trier of the facts, which is the Court, 
and I do not need it. 

MR. GALIHER: I think the testimony should be ad¬ 
mitted. 

Mr. Bress on his cross-examination has gone into this 
man’s recollection. He has shown him a statement which 
was given in 1951. 

He has attacked his recollection. He is trying to show 
that his recollection was very vague, now, that it 
2539 was vague in April, 1951. 

Now, it seems to me that the jury is entitled to 
know that at the time that Mr. Bress—at the time he 
gave the statement before the CAB that Mr. Bress had, 
that he gave further testimony in that he marked on a 
certain chart a place where at that time, ten or fifteen 
days after the accident, he thought the accident had oc¬ 
curred, and I think that it is perfectly proper. 

THE COURT: Well, that is different That is a dif¬ 
ferent presentation. 

MR. AHERNE: I naturally agree with Mr. Galiher. 

MR. GALIHER: He didn’t the other day. 

THE COURT: Now, that is an entirely different pres¬ 
entation of the matter from Mr. Burke. On that showing 
I will permit the fact to be brought out at the time he was 
questioned with reference to where the accident occurred, 
that a chart was used. 

But I don’t think you should come forward with the 
chart in your hand immediately without having the ques¬ 
tion asked as to what chart was used, and whether he 
can identify the chart, whether he used it, and then go on. 

I still think it doesn’t concern me. 

Up to this point, where the accident occurred, is being 
labored to a point where the jury might have obscured in 
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its mind the ultimate question it is to resolve, and 

2540 that is the question of liability. We have to watch 
out for that. 

MR. O’DONOGHUE: That is our danger. There is 
no doubt about it. 

THE COUBT: If you gentlemen make such a point 
about the rule of damages that may apply, you might 
completely obscure and place in camera the jury’s ulti¬ 
mate responsibility, namely, the resolution of the ques¬ 
tion of liability. 

MR. WARNER: May the record show I am not the 
laboring one? 

THE COURT: The record will show that you are 
impeccable. 

MR. BURKE: Due to the conference at the bench, I 
will not pursue it and Mr. Galiher may. 

(Counsel having returned to the trial table:) 

MR. BURKE: At this time, I have no further ques¬ 
tions. 

Redirect Examination 
BY MR. GALIHER: 

Q Sergeant, at the time you testified before the Civil 
Aeronautics Board, were you shown a chart by the per¬ 
sons conducting that hearing? A Was I shown a chart? 

Q Were you shown a chart which covered part of the 
same area? A Yes, I was. 

Q Which hearing was held within ten or twelve days 
after the accident in November of 1949? A Shortly 

2541 after this; yes. 

Q And at that time did you put a mark on the 
chart indicating where the accident occurred? A Yes, 
I did. 

Q Was that mark in the same position that you indi¬ 
cated on this map here today? A I believe so; yes. 

Q Now, when Mr. London came and took a statement 
from you in April of ’51, as Mr. Bress has shown you. 
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I know what Mr. Bress did, Mr. Burke. We had rather 
extensive colloquy with reference to it, did we not? 

2536 MR. BURKE: I don’t recall any extended— 
THE COURT: Let us say, it is not extended, 

but let us say we had colloquy. 

MR. BURKE: I submit, these things, he brought them 
out, and I can bring proper matters out. 

THE COURT: No; the only thing Mr. Bress did was 
seek to bring out for his purpose statements of an extra¬ 
judicial character that he felt were at variance with the 
statement made by the witness on the stand now. Cer¬ 
tainly there was no portion of the examination with ref¬ 
erence to any chart or any cross-examination with refer¬ 
ence to any chart. 

MR. BURKE: Precisely, Your Honor. 

THE COURT: So therefore I will exclude any refer¬ 
ence to the chart at this juncture, certainly. 

MR. BURKE: I don’t want to labor it, Your Honor, 
but may I pursue it? 

THE COURT: If you don’t want to labor it, why pur¬ 
sue it? 

MR. BURKE: Well, I don’t want to incur— 

THE COURT: You won’t incur my wrath or dis¬ 
pleasure. You may have a ruling reiterated and re¬ 
peated, with probably some emphasis. 

MR. BURKE: May I ask permission to ask some fur¬ 
ther questions, as if it were direct examination? 

MR. BRESS: I submit— 

THE COURT: That is a matter of discretion. 

2537 MR. BURKE: Yes, sir. 

THE COURT: Counsel agrees that the objec¬ 
tion taken by counsel taken for the plaintiff with refer¬ 
ence to his attempted redirect examination is proper, and 
I have so ruled. 

Now, what counsel asks the Court is presumably— 
everybody has concluded cross-examination—is to ask 
some questions on redirect examination which he presum- 
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ably omitted to ask before or should have asked when the 
direct examination was directly in hand. 

Is that right? 

MR. BURKE: Yes. 

MR. BRESS: But I am not directing my observation 
to your right to exercise discretion or that the discretion 
is not being properly exercised, but I am directing my 
attention to the competency on direct examination of 
using an extrajudicial statement for the purpose of de¬ 
veloping facts. Thus, you see, he is attempting now to 
use a chart where he has already used a chart on direct 
examination. 

Now, he is using an extrajudicial document for the 
purpose of developing further direct, and that is the pur¬ 
pose of my observation. 

THE COURT: I think that your observation is well 
taken. 

In other words, you had the choice of two charts. You 
elected to use Exhibit 1. 

MR. BURKE: May I be heard, Your Honor? 
2538 THE COURT: Well, if you are going to be 
heard it ought to be heard out of the presence of 
the jury. 

I don’t like to have these conferences extended at the 
bench, but there is no way I can avoid it in this instance. 

(At the bench:) 

MR. BURKE: If Your Honor please, Mr. Bress on 
cross-examination has referred at length to the testimony 
of Sergeant Hester at the CAB. Part of the matter 
which was read to him was when Sergeant Hester was 
making marks on a certain chart and, Your Honor, I 
submit, on redirect examination I can show that chart to 
the witness. 

THE COURT: Well, I am assuming you are con¬ 
cerned primarily with the interests of the United States. 

MR. BURKE: That is right. 
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THE COURT: So you want to show a chart to the 
witness for the purpose of eliciting from the witness any 
clarification with respect to the witness’ testimony for 
the benefit of the trier of the facts, which is the Court, 
and I do not need it. 

MR. GALIHER: I think the testimony should be ad¬ 
mitted. 

Mr. Bress on his cross-examination has gone into this 
man’s recollection. He has shown him a statement which 
was given in 1951. 

He has attacked his recollection. He is trying to show 
that his recollection was very vague, now, that it 
2539 was vague in April, 1951. 

Now, it seems to me that the jury is entitled to 
know that at the time that Mr. Bress—at the time he 
gave the statement before the CAB that Mr. Bress had, 
that he gave further testimony in that he marked on a 
certain chart a place where at that time, ten or fifteen 
days after the accident, he thought the accident had oc¬ 
curred, and I think that it is perfectly proper. 

THE COURT: Well, that is different That is a dif¬ 
ferent presentation. 

MR. AHERNE: I naturally agree with Mr. Galiher. 

MR. GALIHER: He didn’t the other day. 

THE COURT: Now, that is an entirely different pres¬ 
entation of the matter from Mr. Burke. On that showing 
I will permit the fact to be brought out at the time he was 
questioned with reference to where the accident occurred, 
that a chart was used. 

But I don’t think you should come forward with the 
chart in your hand immediately without having the ques¬ 
tion asked as to what chart was used, and whether he 
can identify the chart, whether he used it, and then go on. 

I still think it doesn’t concern me. 

Up to this point, where the accident occurred, is being 
labored to a point where the jury might have obscured in 
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its mind the ultimate question it is to resolve, and 

2540 that is the question of liability. We have to watch 
out for that. 

MR. O’DONOGHUE: That is our danger. There is 
no doubt about it. 

THE COURT: If you gentlemen make such a point 
about the rule of damages that may apply, you might 
completely obscure and place in camera the jury’s ulti¬ 
mate responsibility, namely, the resolution of the ques¬ 
tion of liability. 

MR. WARNER: May the record show I am not the 
laboring one? 

THE COURT: The record will show that you are 
impeccable. 

MR. BURKE: Due to the conference at the bench, I 
will not pursue it and Mr. Galiher may. 

(Counsel having returned to the trial table:) 

MR. BURKE: At this time, I have no further ques¬ 
tions. 

Redirect Examination 
BY MR. GALIHER: 

Q Sergeant, at the time you testified before the Civil 
Aeronautics Board, were you shown a chart by the per¬ 
sons conducting that hearing? A Was I shown a chart? 

Q Were you shown a chart which covered part of the 
same area? A Yes, I was. 

Q Which hearing was held within ten or twelve days 
after the accident in November of 1949? A Shortly 

2541 after this; yes. 

Q And at that time did you put a mark on the 
chart indicating where the accident occurred? A Yes, 
I did. 

Q Was that mark in the same position that you indi¬ 
cated on this map here today? A I believe so; yes. 

Q Now, when Mr. London came and took a statement 
from you in April of ’51, as Mr. Bress has shown you. 
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you told him a lot of other facts about what you saw and 
where the planes were? A I don’t remember the com¬ 
plete conversation. I do vaguely remember a fellow com¬ 
ing and talking to me in the mess hall, and we talked 
about it quite a bit, and he wrote, I believe, he wrote 
down something, and I signed that. 

It was nothing, just conversation between us, no sworn 
statement or anything. I just talked to the man. 

Q Since you came back from Germany you read the 
testimony you had given way back in 1949? A I did. 

Q And you looked at the chart that you had marked 
in 1949? A I did. 

Q And you refreshed your recollection about many of 
the details that you had not considered since that 
2542 time? A Yes T I did. 

Q Or considered by you since that time? A 

Yes, sir. 

MR. GALIHER: Thank you, sir. 

Recross Examination 
BY MR. BRESS: 

Q In November, 1949, when the interrogation occurred 
at the CAB, nobody asked questions about the matter of 
whether the collision occured over land or water? You 
were not asked that question, were you? A I was just 
asked to place a marking on the map. 

Q And the significance of whether it was over land 
or water, was of no consequence at that time? A Not 
that I can remember, no. 

• • • • 


2543 Carl L. Green 

was called as a witness by the defendant United States 
of America and being first duly sworn, was examined and 
testified as follows: 





1128 A 


Direct Examination 
BY MR. BURKE: 

Q Sergeant, will yon please state your full name? A 
Tech. Sergeant Carl L. Green. 

Q Sergeant, how long have yon been in the Air Force? 
A I have been in service fifteen years. 

Q In service fifteen years? A Yes. 

Q How long have yon been in the Air Force? A 
Since , 43. 

Q Since ’43? A Yes. 

Q Sergeant, what was your duty and assignment on 
November 1, 1949? A Shop foreman, 1254th, National 
Airport. 

Q At the Washington National Airport? A That is 
right, sir. 

Q Sergeant, will you tell ns whether or not on 
2544 November 1, 1949 yon saw a P-38 aircraft and an 
Eastern Air Lines DC-4 collide in mid-air? A 
Yes, sir, I did. 

Q Where were yon, Sergeant, when you saw and ob¬ 
served either aircraft? Will yon tell ns? A I was 
driving on Mount Vernon Boulevard. 

Q Sergeant, yon have got to keep your voice up. 
A lam sorry. I have a sore throat. 

I was driving north on Mount Vernon Boulevard. 

Q Yon were driving north, yon say? A Yes, sir. 

Q And which plane did yon see first, Sergeant? A 
The DC-4. 

Q The DC-4? A Yes, sir. 

Q Where was it, Sergeant, and where was the DC-4 
when yon first saw it? A Right over the railroad 
tracks. 

Q Right over the railroad tracks? A Yes, sir. 

Q Sergeant, was anybody else with yon when yon 
were there? A Yes, there was. 
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Q Who was it, Sergeant! A Sergeant Hester. 

2545 Q Where was he seated in your automobile! 
A Sitting in the front side beside me, on the 

right-hand side. 

Q Sergeant, what direction, if you know, was the 
DC-4 airplane going! A I don’t know for sure but it 
was approaching for a landing. 

Q For a landing where, Sergeant! A For— 

Q If you know. A It was traveling north about on 
the same route I was traveling. 

Q Sergeant, when was the first time you saw the P-38 
aircraft! A Oh, about four to five seconds before they 
collided. 

Q Sergeant, would you state where the two airplanes 
came together! A To the west of the highway, near the 
railroad tracks. 

Q That is west of Mount Vernon Highway! A Yes, 
sir. 

Q Sergeant, can you state how far away you were 
from the collision ! A I would say about a half mile. 

2546 Q Sergeant, will you please step down here! 
I show you a chart which takes in Washington 

National Airport and the surrounding area. Are you 
familiar with such a chart! 

Did you see one in our office similar to this! A Not 
too much. 

Q Sergeant, I ask you if you will please place by dots 
with a pencil where, in your opinion, the point of impact 
occurred, if you can, or are sufficiently familiar with it. 

MR. BRESS: I object to the question, if the Court 
please. We don’t want this witness’ opinion. We want 
only what he saw. 

MR. BURKE: I beg your pardon. What you saw. 
I agree with that. 

MR. BRESS: He is blocking the jury’s view. 

MR. BURKE: I know that, Mr. Bress. He has to 
orient himself with the chart. 
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THE WITNESS: I would say it was along the rail¬ 
road track, along about there (indicating). 

BY MR. BURKE: 

Q Where, Sergeant? Will you place a pencil mark, 
please, where you say it was? A (The witness complied 
with the request.) 

Q Will you put your initials by it, Sergeant? 

2547 A (The witness complied with the request.) 

• • • • 

Cross Examination 
BY MR. GALIHER: 

Q Sergeant, wiien you first saw the DC-4 plane, you 
have indicated that it was over the freight yards? A 
Yes, sir. 

Q Is that right, sir? A That is right. 

Q Could you tell us, please, sir, if you are or if you 
were familiar with the runways at the airport? A No, 
I am not. 

• • • • 

2548 Q Will you tell us, please, if you are familiar 
with the direction of the runways? A At the air¬ 
port ; no. 

Q And as you drove along that roadway, you were 
thus unable to say wrhether the Eastern plane was lined 
up for any particular runw^ay, or, rather, the DC-4 plane, 
or whether it wasn’t? A It looked like it was making 
an approach for a landing. 

Isn’t that wrhat I said? 

Q I think you did. 

Was the position of that plane similar to the position 
of many other planes that you had seen approaching the 
airport from that direction on previous occasions? A I 
have seen them; yes. 






1131A 


Q Your answer to that question is “Yes”? A Yes. 

2549 Q Now, at that time, Sergeant, did you see the 
other plane when you first saw the DC-4 plane or 

was it later that you saw the other plane? A Well, I 
think I can clear this up, if you please. 

Q Yes, sir. A I seen the DC-4 when my attention 
was called to it first, and then whenever it collided was 
the second time. 

Q Now, then, can you tell us, please, if it was still in 
about the same line that it had been the first time that 
you saw it? A The same. 

Q Do you know? A It seemed to be on the same 
line. 

Q Now, where was the other plane when you first saw 
it? A When I first saw the P-38, is that what you 
mean? 

Q Yes, sir. A It was in a right bank. 

Q What happened from that point on? A From 
that point on they collided. 

Q Can you tell us what part of the two planes col¬ 
lided? A It seemed to be the right wing of the P-38 
from where I was, collided in the rear of the DC-4. 

Q And can you tell us when you first saw the 

2550 planes approximately how close they were together? 
Do you have any idea about that? A No, I don’t 

have any idea. 

Q Now, will you tell us whether or not you noticed 
after the collision what happened to the two planes or 
any portions of the two planes? A The P-38 went over 
top and made a circle (indicating), and the other plane 
broke in two. 

Q And when you say the other plane, you mean the 
DC-4? A The DC-4, yes. 

Q Can you tell us where any debris fell from the 
planes, if you noticed it? A I noticed it all along the 
highway, along on the side of the road. 
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Q When you say—did you say it was inside of the 
road? A Along the side. 

Q Along the side of the road? A Yes. 

Q Which side of the road? A On the left side, on 
the west side. 

Q The west side? A Yes. In fact, it was on both 
sides of the road and all in the road. 

2551 Q Can you tell us what debris you noticed in 
the road, what it consisted of? A Oh, different 

items, shoes, clothes, suitcases. 

Q Can you tell us if you noticed how far west of the 
roadway the debris extended? A Well, I didn’t go up 
there. I could not say. 

Q Did you observe in the position you were in whether 
or not any debris fell into the Potomac Yards or on the 
other side of a fence, which we understand is along the 
edge of the Potomac Yards to the west of the highway? 
A I could not say because what I seen fall, I don’t know 
where it was landing until I was there. 

Q Yes, sir. Now, you were driving the automobile, 
as I understand it, Sergeant? A Yes, sir. 

Q And you were some distance south? In other 
words, you were toward Alexandria? A That is right. 

Q And the accident happened toward your north, in 
the direction you were taking up toward Washington, 
ahead of you; is that right? A Yes, sir. 

Q When you got up there to this debris, were you 
able to continue your path down the road or was it 

2552 necessary to maneuver your car? A I had to 
maneuver my car. 

Q Can you give us any idea how much debris there 
was on the road at this point which caused you to maneu¬ 
ver your car? A No. 
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Cross Examination 
BY MR. WARNER: 

Q Sergeant, you stated a few minutes ago that your 
attention was called to the DC-4. Do you remember how 
your attention was called to the DC-4? A Yes, I do. 

Q Will you tell us, please? A Sergeant Hester 
looked at the DC-4 and said: He is coming in, and I 
looked out the window, and I seen him there, and then 
I had to put my attention back on the road, you see, and 
as I drove down the road, I looked out the window and 
I seen him again, and that is when I seen the other one. 

Q Did you notice anything unusual about the way the 
DC-4 was coming in? A Not any. 

Q Do you recall testifying before the CAB on 

2553 November 12, 1949? A Yes y sir, I do. 

Q Do you recall on page 544, at the top: 

“Question: Will you tell us what you observed? 

“Answer: Sergeant Hester says, ‘Green/ he says, 
‘Look at the plane—’ ” 

MR. BURKE: I object to that. That is hearsay for 
this witness. 

MR. WARNER: I am just asking whether he gave 
this answer. 

• • • • 

BY MR. WARNER: 

Q “Question: Sergeant Hester says, ‘Green,’ he says, 
‘Look at the plane, it seems to be coming in fast,’ and 
at that time I looked through the windshield of my 

2554 car, at the DC-4. At that time I didn’t know it 
was a DC-4.” 

Did you so state ? A Yes, I said that. 

Q That is a correct statement? A I didn’t know it 
was a DC-4 then, but later. 

Q And you answered that Green told you to look at 
the plane, .it seemed to be coming in fast? A Hester 
said that, not Green. 
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Q Excuse me. Hester told it to you! A Yes. 

Q Sergeant, you said you saw the P-38 sometime 
shortly thereafter? A That is correct. 

Q Do you have any idea how long a time that was 
before the accident occurred. A Four to five seconds. 
Q Four to five seconds? A Yes. 

Q Could you tell me approximately the path that the 
P-38 was following? A When I seen the P-38, he was 
in a bank. I don’t know where he came from; nothing 
about it. He was in a right bank. 

Q He was in, would you say, a slight right 

2555 bank? A Right; slight right bank. 

Q Sergeant, I wonder if you could— 

May I have the model of the P-38? 

I wonder if you would just take this model of the P-38, 
and assuming—I wonder if you could use this photograph 
better? 

Can you understand this, Sergeant? This is the air¬ 
port here. A Yes. 

I can show you how the P-38 was setting when he hit— 
something like this (indicating). 

Q Is that what you mean by a slight right bank? 
A Yes. 

Q He was going from south to north, generally? 
A When I seen him he was headed west, sitting like 
this. 

Q You mean headed toward your car? A No, I was 
driving north here. He was— 

Q Generally in the same direction, in a right bank; 
is that right? A He was flying west in a right bank. 

Q I direct your attention again, Sergeant, to a contin¬ 
uation of the same answer that you gave on page 554: 
“I looked up and just at the time I looked through the 
windshield of the car I seen a P-38 flying what 

2556 appeared to be west, in a slight right bank, and at 
that time it struck the other plane, and I looked 
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back to the highway, and the next time I looked up, the 
planes were falling. ,, 

Did you so answer? A That is right. 

Q You were describing the bank of the P-38 as a slight 
right bank? A Yes, sir. 

MR. WARNER: Thank you, sir. 

I have no further questions. Thank you, Sergeant. 

Cross Eocamination 
BY MR. BERNSTEIN: 

Q Sergeant Green, I notice that in marking the map 
a moment ago on direct examination, you didn’t indicate 
where you were when you first saw this DC-4, where 
Sergeant Hester called it to your attention. 

Will you come down to the map a moment? 

Would it refresh your recollection if I told you that 
at the Civil Aeronautics Board hearing you testified that 
you were down here near the power plant? A I was up 
there, in there, the first time I see him (indicating). 

Q Make a mark where you first saw him. A I saw 
the DC-4, not the P-38. 

2557 Q That is what I mean. A Right there (in¬ 
dicating). 

Q Put your initials there. That is the first time you 
saw the DC-4? A Yes. 

Q Was at this point? A I would say about there. I 
can’t say for sure. 

Q At approximately there, near the power plant? A 
That is where I figured it was. 

Q And you saw the plane at that time, after Sergeant 
Hester had called your attention to it? He had already 
spoken of it? A I don’t know for sure; it was along 
there. 

Q As far as you know, Sergeant Hester had appar¬ 
ently already seen the plane, this DC-4, and he called 
your attention to it? A That is right. He called my 
attention to it. 
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Q So when you saw it you were there, and Sergeant 
Hester saw it a moment before that? A That is right. 

Q Sergeant, would you point out where you were ap¬ 
proximately at the time you saw the impact itself? A 
(The witness complied with the request.) 

Q Make an “X” and put your initials after it. 

2558 Make it a two. A (The witness complied with 
the request.) 

Q Just about there, I understand you to say, the first 
mark you made was where you were when you first saw 
the DC4 after Sergeant Hester first called it to your 
attention ? A Yes. 

• • • • 

Q Now, Sergeant, point again—use this pointer. 

Will you step back? This is the point where you were 
when you first saw the DC4 after Sergeant Hester called 
it to your attention? A Approximately. 

• • • • 

Q Sergeant, that is the point you were at at the time 
you saw the planes collide, is it not? A Approxi¬ 
mately, yes. 

• • • • 

2559 Q Now, as I recall your testimony—will you 
stand over here more, Sergeant— 

As I recall your testimony, you said when you first saw 
the DC-4—incidentally, you were at that time headed like 
that, in the direction of my pointer, weren’t you? A Yes. 
Q You say when you first saw the DC-4 that 

2560 you were in this position and that you saw the 
DC-4 through your front windshield; is that cor¬ 
rect? A No. 

Q I thought you said through your windshield. A No. 

• • • • 

Q Suppose I ask you, sir, this: On page 544 of the 
CAB transcript, which Mr. Warner just read to you, and 
I will point to it as I read it, you stated as follows in 
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answer to a CAB inquiry, and your testimony was, you 
stated: 

“Sergeant Hester says, ‘Green,’ he says, ‘Look at that 
plane, it seems to be coming in fast,’ and at that time I 
looked through the windshield of my car, at the DC-4, 
and at that time I did not know it was a DC-4.” 

That was the first time you looked at the plane, wasn’t 
it, Sergeant? A I seen the plane to the left, through the 
windshield. 

Q Can you tell me: You say you saw it through the 
windshield? A That is right. 

Q Is that the direction you were going? A I 

2561 'was going toward the north. 

Q Is that the direction you were going at that 
time? A I was going north on the highway. 

Q You were going up a slight hill, weren’t you there, 
Sergeant? A Not necessarily; not along right there. 
You get dowm further. 

Q Would you recognize that highway from a photo¬ 
graph, Sergeant? A I don’t think so. 

Q Well, resume the stand again, please, Sergeant. 
Have you ever seen planes collide before, Sergeant? 
A Not in the States. 

Q I imagine that you were quite excited at the time. 
A Not too much. I don’t get excited about those 
things. 

Q Your attention was pretty much fixed on the plane 
in the air? A I just looked; that is all. 

Q And you saw the debris falling from the plane? 
A Yes. 

Q And you said a moment ago, I believe, what you 
saw fall, you could not tell where it landed until you got 
there? A Well, I could not tell where it landed until I 
came up to it, naturally. 

2562 Q Did I understand you correctly on Mr. Gali- 
her’s cross-examination of you, you stated—and I 
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think I quote you correctly—what you saw falling, you 
could not tell where it landed until you got there; is that 
correct? A That is correct. 

Q In other words, you saw stuff falling out of the 
plane and you could not tell where it landed until you got 
to the scene? A I could see it when I got there; yes. 

Q You could not tell what was under the objects that 
you saw which fell, though, until you got to see where 
they fell? A I seen them fall, and when I got up the 
highway, I seen it laying there. 

Q When you got up the highway, you could tell what 
was under these objects, when they were falling, the 
things, you saw them on the ground where they lay after 
you got there? A That is right. 

Q And you knew where they were on the ground, or 
the point they were there while they were falling? A 
That is what I thought. 

Q Is that right? A Yes. 

Q In looking at the planes themselves, the reason you 
thought they were over the highway was because 
2563 when you got there you saw parts of them on the 
ground there and part of the plane landed at the 
water’s edge, and you figured that is 'where they were 
when they collided? A I could tell it was to the left of 
the road from the 'way I was driving. 

Q You mean, that because they were to the left of the 
road, and you were looking straight ahead, they were to 
the left of the road which was ahead of you? A I don’t 
understand. I don’t understand what you mean there. 

Q As you were driving up the road, there was quite 
a piece of road ahead of you? A Yes. There was 
quite a bit of road ahead. 

Q In terms of calculation, whether they were right 
or left of the road, you were looking up the road, straight 
ahead, before you? A I was looking through the wind¬ 
shield, out like this. 
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Q You were not looking at the road? A I took my 
eyes off the road for a second. 

Q Actually, you were following the planes in the air, 
and you didn’t have your eyes on the road? A Not for 
a second. 

Q You had your eyes on the P-38, which you 

2564 say at that time was headed down? A That is 
right. 

Q Did you see debris falling in the water? A I 
didn’t. 

Q You didn’t? A There was plenty of it in the 
water when I got there, and it was falling through the 
air, and I didn’t know where it was going to land. 

Q Did you see any parts of either plane land in the 
water? A Did I see what? 

Q Did you see parts of either the P-38 or the DC-4, 
either, land ; n the water? A No, I didn’t see the plane 
hit at all. 

Q Because the hill obscured your vision? A I just 
wasn’t that "lose to it, I guess, and the trees and all. 
There was plenty of trees around. 

Q In other words, you were not close enough to see 
much detail at all? A All I seen is what I told you. I 
seen them hit in the air. 

Q In other words, when you were back here, isn’t it 
so, Sergeant, this is what you saw when you were back 
here? You saw something up in the sky, that is, you saw 
two planes which you could identify, one plane headed 
around, and one something like this, and they col- 

2565 lided in the air? A That is correct. 

Q And you didn’t see any detail below them so 
you could tell exactly where they were? You didn’t even 
see the planes fall in the water? You were not close 
enough to see that? A No, I didn’t see a splash; no. 

Q A splash from either plane? A No. 

Q You were not close enough for that? A I was 
driving my car. 



1140 A 


Q You were paying attention to driving? A Yes. 

Q So the actual fact is, Sergeant, this is just actually 
an approximation by you, isn’t it? A That is what I 
seen. 

Q That is, sir, an approximation by what you found 
on the ground later when you came up and you saw the 
stuff laying around, and when you came up you saw 
things on the ground in front of you, and you figured 
that is where this happened? A Well, that is where it 
did happen. 

Q It could have happened over here too? A I don’t 
think so. 

Q It could have happened two or three hundred 
2566 feet one way or the other? A I don’t think so. 

Q Did you see anything actually hit the ground? 

A No. 

Q And you didn’t see any splash in the water? A 
No. 

Q Did you see the river? A It appeared to be that 
the crash was over the—to the left of the road. 

Q It appeared to be— 

MR. O’DONOGHUE: Let the witness finish the an¬ 
swer. 

Will you read the answer? 

(Last answer read.) 

BY MR. BERNSTEIN: 

Q Do you want to finish the answer? A From my 
position, it appeared to be to the left of the highway. 

Q To the left of the highway that extended in front 
of you? Is that correct? The highway you are speaking 
of is the highway immediately in front of your car? 
A Yes. 

Q I didn’t hear your answer. A Yes. 

Q Will you come down to the map, Sergeant, and am 
I correct, the highway was projected from where your 
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car was, and at that time, at the time of the im- 

2567 pact, projected like that? Am I pointing cor¬ 
rectly, Sergeant? A I don’t know how it was 

projected. 

Q This is the highway and the road. It projected 
straight ahead where you were, and at the time of the 
impact, I understand you were right at that point; isn’t 
that correct! 

You were right where my finger is! A Yes. 

Q You say you learned this because you were looking 
straight ahead on the highway ahead of you? A I 
looked up the road. 

Q You looked up ahead in your windshield? A I 
could not be looking straight down the highway and see 
the impact. 

Q Isn’t this correct: The highway is projected from 
where you were to a point like that? The highway is 
straight ahead of you and is straight like this, and it 
bends after it goes over here? A Now, I don’t know if 
I was looking straight. I may have turned my head one 
wav or the other. 

Q Well, then you don’t know’ which way your head 
was turned? A I looked at it. 

Q Did you look at it through the windshield? You 
don’t know if you were looking straight, or ahead, 

2568 or to the right, do you? A I looked at it through 
my windshield. 

Q In other words, you did the best you could to see 
the thing in the air, but not quite actually recalling it in 
the air at that time? 

Do you understand the question? A Yes, I think 
I do. 

Q What is the answ’er? A I looked out through my 
windshield. 

Q I am asking you, specifically, isn’t it a fact that 
when you looked ahead through your windshield, you 
didn’t know’ whether you wrere looking straight ahead or 
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Q You were paying attention to driving? A Yes. 

Q So the actual fact is, Sergeant, this is just actually 
an approximation by you, isn’t it? A That is what I 
seen. 

Q That is, sir, an approximation by what you found 
on the ground later when you came up and you saw the 
stuff laying around, and when you came up you saw 
things on the ground in front of you, and you figured 
that is where this happened? A Well, that is where it 
did happen. 

Q It could have happened over here too? A I don’t 
think so. 

Q It could have happened two or three hundred 
2566 feet one way or the other? A I don’t think so. 

Q Did you see anything actually hit the ground? 

A No. 

Q And you didn’t see any splash in the water? A 
No. 

Q Did you see the river? A It appeared to be that 
the crash was over the—to the left of the road. 

Q It appeared to be— 

MR. O’DONOGHUE: Let the witness finish the an¬ 
swer. 

Will you read the answer? 

(Last answer read.) 

BY MR. BERNSTEIN: 

Q Do you want to finish the answer? A From my 
position, it appeared to be to the left of the highway. 

Q To the left of the highway that extended in front 
of you? Is that correct? The highway you are speaking 
of is the highway immediately in front of your car? 
A Yes. 

Q I didn’t hear your answer. A Yes. 

Q Will you come down to the map, Sergeant, and am 
I correct, the highway was projected from where your 



1141A 


car was, and at that time, at the time of the im- 

2567 pact, projected like that? Am I pointing cor¬ 
rectly, Sergeant? A I don’t know how it was 

projected. 

Q This is the highway and the road. It projected 
straight ahead where you were, and at the time of the 
impact, I understand you were right at that point; isn’t 
that correct? 

You were right where my finger is? A Yes. 

Q You say you learned this because you were looking 
straight ahead on the highway ahead of you? A I 
looked up the road. 

Q You looked up ahead in your windshield? A I 
could not be looking straight down the highway and see 
the impact. 

Q Isn’t this correct: The highway is projected from 
where you were to a point like that? The highway is 
straight ahead of you and is straight like this, and it 
bends after it goes over here? A Now, I don’t know if 
I was looking straight. I may have turned my head one 
way or the other. 

Q Well, then you don’t know which way your head 
was turned? A I looked at it. 

Q Did you look at it through the windshield? You 
don’t know if you were looking straight, or ahead, 

2568 or to the right, do you? A I looked at it through 
my windshield. 

Q In other words, you did the best you could to see 
the thing in the air, but not quite actually recalling it in 
the air at that time? 

Do you understand the question? A Yes, I think 
I do. 

Q What is the answer? A I looked out through my 
windshield. 

Q I am asking you, specifically, isn’t it a fact that 
when you looked ahead through vour windshield, you 
didn’t know whether you were looking straight ahead or 
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left or to the right? You don’t recall what you were 
doing at that time? A I think I was looking more to 
my left. 

Q You think you w^ere? A Yes; I am not sure. 
Q But you don’t know? You are not sure? A No. 

Q You may have been looking straight ahead through 

the windshield. A I might have. 

Q And you might have been looking slightly to the 
right of the windshield? A I would not think so be¬ 
cause I was looking at the plane. 

Q You would not think so? Do you know 
2569 (-80) so? A I don’t know if I was looking right 
or left. 

• • • • 

2581 Q Sergeant, how fast were you driving at the 

time that you first saw the DC-4, at the time you 

saw the planes collide? A How fast? 

Q Yes. A I don’t have any idea. 

Q Could you approximate vour speed at that time? 
I don’t mean to the mile. Could you tell us within ap¬ 
proximately 5 miles an hour what you were doing at that 
time? A Well, when I first saw the collision, I wasn’t 
driving so fast; and then I speeded up. I couldn’t say 
how fast I was going. 

Q When you were at this point when you first saw the 
DC-4, were you going about 40 or 45 miles an hour? 
A I would say around 20 or 25, when I first saw it. 
Q You were going about 20 or 25 when you first 

2582 saw the DC-4? A That is right. 

Q Do I understand, then, Sergeant, when you 
were at this first point that you have put on the map, 
when you first saw the DC-4, you were going at about 20 
to 25 miles an hour? As you continued north on the 
boulevard to the point where you were when you said you 
saw the planes collide, were you still continuing at about 
that same rate of speed? A That is right. 
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Q I wonder if you would come down here to the map 
a moment, Sergeant, please, again. 

Would you point out with the blunt end of this pencil 
about where the DC-4 was when you first saw him—and I 
believe you said you first saw the DC-4 when you were at 
this point. 

Will you point with the rubber end of the pencil to 
about where the DC-4 was at that time? A When I 
first saw him, he was coming there right ahead of me. 

Q With regard to this point where you said you were 
when you first saw him, will you just hold the eraser 
there at a fixed point about where you believe the DC-4 
was then. And will you mark a little X there? 

That is right. Wait a minute. Make an X, and put 
next to it “El,” for Eastern 1. 

2583 Can I do that for you, Sergeant? Am I correct 
when you say it was about there? A Coming in 
from this direction over the tracks. 

Q You were here when you first saw him. Where was 
he? Will you guide my pencil point? 

Right there? I am making an X at that point, and 
next to it I am putting “El.” Is that correct? 

Will you step over here with me, Sergeant? 

• • • • 

Q As I understand it, you were at this point where 
my finger is pointing, at that time when you first saw the 
Eastern, and it was there. Is that correct? A Yes. 

Q And as I understand it, also, from the time the 
Eastern traveled to the point where the collision occurred, 
you traveled from this point to this point, at a speed of 
about 25 miles an hour. Is that correct? A Yes, sir. 

Q Sergeant, I wonder if you would verify this with 
me as I measure it. Am I correct in measuring the dis¬ 
tance vou traveled from the time vou first saw the DC-4 
to the time you saw the impact, at slightly over three 
and a half inches, about three and five-eighths inches? 
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Am I correct?—three and five eighths is the correct 

2584 measurement? A Yes. 

Q In other words, you traveled, in terms of this 
map, a distance of three and five-eighths inches from the 
time you first saw the DC-4 until the time you saw the 
planes in collision. Am I correct on that? A Yes. 

Q So that if you will follow me a moment, Sergeant, 
if this map is at a scale of 400 feet per inch, if you trav¬ 
eled three and five-eighths inches from the time you first 
saw the DC-4 to the time you saw- the collision, you would 
have traveled about 1450 feet. 

Am I correct? That is 400 feet per inch. Three in¬ 
ches would be 1200, and five-eighths of an inch more 
would be approximately 1450 feet. 

Am I right? A I am just showing you where I was 
wdien I saw it. I mean, for that distance, I don’t know 
how much it is on the map. 

Q Well, you verified that distance in there, three and 
five-eighths, which w'ould be, translated in terms of this 
map, 1450 feet. Am I correct? And you were then 
going about 20 or 25 miles an hour. Am I correct? A 
That is approximate. I don’t know for sure how much I 
was going. 

Q How much faster than 20 or 25 miles an hour 

2585 were you going? A I am just judging my speed 
at that. 

Q It wouldn’t be any more than 30 miles an hour? 
A I don’t know. 

Q Any more than 35 miles an hour? A I don’t 
know. 

Q Sergeant, assuming you wrere traveling at 30 miles 
an hour, rather than 20 to 25 miles an hour, and you 
would have traveled, by this measurement, some 1450 
feet, how far do you believe the DC-4 traveled from the 
time you first sawr him until the time of impact? A I 
don’t know how fast he was going. 
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Q You don’t know how fast he was going. Do you 
know the distance he covered? A No, I don’t. 

Q How far, Sergeant, would you judge you were from 
the time you first saw the DC-4 to the point where the 
planes collided? How far would you judge that distance 
to be? A That I couldn’t say because— 

Q Because you were ’watching the road? A I wasn’t 
watching the road; so I don’t have an idea how fast I 
was traveling at. I wasn’t watching it all the time. 

Q Do you think you -were as much as a half mile from 
where you w T ere than where you first saw the DC-4 

2586 until the collision? A I was watching the road 
and the plane at the same time. So I don’t have 

any idea of the distance. 

Q So you have no idea at all. 

Will you resume the stand again, please, Sergeant? 

Then you have no idea at all of the distance between 
where you were when you first saw the DC-4 and where 
the point is where the planes collided?—the distance be¬ 
tween those two points? A When I seen him the sec¬ 
ond time, you mean? 

Q No; from the.time you first saw the DC-4, where 
you were at that time, to the point where the planes col¬ 
lided, have you any idea of that distance? A No, I 
don’t. 

Q Do you know whether it was half a mile or two 
miles, for example? A From where I saw the impact, 
it was about half a mile. 

Q Now let me see if I understand that. You said 
from where you saw the impact, it was a half a mile? 
A That is right. 

Q Do you mean that the distance between the point 
you saw the impact and the place of impact was about 
a half mile? A That is what I judged the dis- 

2587 tance. I think if you will read my statement, it is 
in there, those very words. 
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Q Apart from whether it is in your statement, is that 
your recollection? A Well, what I said in the statement 
is what I say now. 

Q In other words, your recollection now is exactly 
what you said in your statement? And by “statement,” 
do you mean your testimony before the CAB? A Ap¬ 
proximately a half a mile from the time I saw that im¬ 
pact 

Q When you first saw the DC-4, you saw the DC-4 
through your windshield or through your side window? 
A The first time was through the side window. The 
second time it was through the windshield. 

Q And have you always so remembered the accident, 
Sergeant? A Pardon? 

Q Have you always so remembered the facts, that the 
first time you saw the DC-4, it was through your side 
window? A I think so. Of course, I may— 

Q Sergeant, I am going to read you a series of ques¬ 
tions and answers, which purport to be questions and 
answers to you as a witness at the CAB inquiry, and I 
am reading from page 544 of the CAB transcript. I am 
going to read you these questions and answers and 
2588 ask you if it is a fact that you so testified before 
the Civil Aeronautics Board on November 12, 

1949— 

“Question: Let me see if I can follow this. When did 
you first see the DC-4? 

“Answer: When Sergeant Hester says ‘Look at the 
plane, it seems to be coming in fast.’ 

“Question: This was a DC-4? 

“Answer: Yes, sir. 

“Question: And it was where, when you looked, in 
response to that? 

“Answer: By that time it was just about complete 
over the Potomac River railroad yards.” 
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I am going to read you, from above that, some further 
questions and answers, so you can connect the thing up— 
and this is from the top of page 544: 

“Answer: Sergeant Hester says, ‘Green,’ he says, 
‘Look at the plane, it seems to be coming in fast.’ And 
at that time I looked through the windshield of my car, 
at the DC-4. At the time I did not know it was a 
DC-4.” 

Now, you were referring then— 

Are those questions and answers that transpired at the 
CAB inquiry questions asked you and answers you gave? 
A I think so. 

Q That is, they are the answers you gave to the 
2589 questions read? A I didn’t know it was a DC-4 
until I got to the scene of the crash. 

Q First answer my question. Those were answers 
you gave to questions asked at the CAB inquiry? A To 
the best of my knowledge, they w^ere. 

Q And they were true then, to the best of your 
recollection at that time, as of the time you gave them, 
were they not? A That is right. 

Q And isn’t it a fact that in those answers you say 
that when you first saw the DC-4, you saw it through 
the windshield of your car? A If I said it in my state¬ 
ment then, I guess I said it. But I remember seeing it 
twice—once through the side and once through the wind¬ 
shield. 

Q I am not certain I understand you. I believe I 
asked you whether these were questions put to you at the 
CAB inquiry, and whether in fact these were not the 
answers you gave, and I thought you stated that was so, 
that those were questions asked you and answers you 
gave. A To the best of my knowledge, yes. 

Q To the best of your knowledge, you so stated when 
you gave those answers, and you believed then that they 
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were true answers. Do you still believe they were 

2590 true! A They are true, all except that one there. 
I have a definite memory. 

Q So, if I understand you correctly, what you are now 
saying is that when at the CAB inquiry you stated the 
first time you saw the DC-4 you saw it through the -wind¬ 
shield of your car, that part was incorrect? A That is 
correct. 

Q Incidentally, Sergeant, what were the traffic condi¬ 
tions on the Memorial Highway, both in front of you and 
in back of you at the time you were driving along when 
you observed these planes? Were there any cars on the 
road ahead of you? A There was only one car, and I 
don’t know how far he was ahead. He is the one that 
got to the crash before I did. I don’t know how far 
ahead he was. 

Q You spoke of the fact that the right wing of the 
P-38, the right wing of the P-38, hit the rear of the DC-4. 
Is that your recollection of the events? A That is what 
I said and that is what I believe, because it looked to 
me like it did that. 

Q And it looked to you like the right wing of the 
P-38 hit the rear of the DC-4? A That is the way it 
looked to me, yes, sir. 

Q Could you be mistaken about that? A Well, now, 
I said it looked to me like the right wing hit it. 

2591 I would say it was the right wing—I mean, the 
left wing—the right wing; that is right. I am 

sorry. 

Q When you say it looked to you that way, is that 
because you just got a flash glimpse of those two planes 
coming together (snapping finger)? A And the P-38, 
if I am not mistaken there, it was going west in a 
right bank. 

Q You said the P-38 was going west in a right bank? 
A That is the way I seen it. 
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Q Go on. I am sorry to interrupt you. A That 
is all. 

Q I asked you the question whether you thought that 
the right wing of the P-38 hit the rear of the DC-4, and I 
asked you whether it is not so that you know that be¬ 
cause you saw these planes just in a flash as they col¬ 
lided? A That is right. I seen them in a flash (snap¬ 
ping finger). 

Q Just in a flash? A That is right. 

Q It all happened very quickly? A That is right. 
Q And you only got a flash glimpse of these planes 
hitting each other? And you were at least a half mile 
away, and maybe more? A I say a half mile. It could 
have been further. 

2592 Q It could have been further? A Sure. 

Q And you were actually watching your driving 
on the road? A As I could measure the distance—yes, 

I was actually driving and glanced up. 

• • • • 

Q You mentioned, Sergeant, I think you said it sev¬ 
eral times, that the P-38 appeared to you to be in a 
right bank headed west, or more or less west. A Yes. 

Q And I take it that the DC-4 appeared to you to be 
going more or less north? A It appeared to be. 

Q So that at the time the two planes came into con¬ 
tact, they came together more or less at right angles to 
each other? 

You know what a right angle is, Sergeant? A Well, 
the DC-4 was hit on the left side, just to the rear of the 
engines, from the way I could see it. 

Q The DC-4 w’as hit on its left side? A I mean on 

the right side; and the wing of the P-38 hit it, in the back. 

• • • • 

2593 Q In other words, the DC-4 was hit on its right 
side, and the P-38 was in a bank headed west? 

A That is right. 
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Q And the DC-4 was headed north, in a generally 
northerly direction! A Generally. 

Q And would it be a fact that the planes came to¬ 
gether more or less like this, if you look at it from the 
top down! A The P-38 was higher as it came in. 

Q I am talking about the view if you happened to be 
looking straight down on the planes and describing the 
angle. The DC-4 was headed more or less north and the 
P-38 more or less west, as they came together. Is that 
what you mean to describe! A They came in like this. 
The DC-4 was coming in here, you know, like, it was 
going slightly north; and the P-38 was coming from in 
here somewhere, at an angle, and hit him. 

Q In other words, cutting right across the path of the 
DC-4! 

MR. GALIHER: I object to that, Mr. Bernstein. The 
witness did not testify he was cutting across the 
2594 path of the DC-4, and let us be fair about that. 

MR. BERNSTEIN: Well, how would you de¬ 
scribe it! 

THE COURT: Now, please. All right. 

BY MR. BERNSTEIN: 

Q Will you illustrate that again, Sergeant. If I un¬ 
derstood you, you said—and I am going to face in your 
same position—that the P-38 came across like that, and 
the DC-4 like this. A The DC-4 was coming in for a 
landing approach, and the P-38 came across the top. 

Q Cutting across! A Across the top. 

Q Now, the P-38 was cutting across, in terms of your 
description, the direction of the P-38 flight path was cut¬ 
ting across the flight path of the DC-4! A I didn’t 
say that. 

MR. GALIHER: I object to that. 

THE WITNESS: I said he went overtop of it. 

BY MR. BERNSTEIN: 

Q I am talking about the heading or course of the 
P-38. If I understand correctly, the DC-4 was headed— 
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to face with you, let us assume that is north, towards the 
Airport—and the DC-4 was headed in a general northerly 
direction, not at any particular degree, but generally 
north. Right ? 

2595 And you said the P-38 came in heading west in 
a bank. So wouldn’t the P-38 be cutting across the 

flight path of the DC-4, if it had continued? A All I 
know, they both came in there at the same time, and he 
hit him. 

I don’t get just exactly what you mean. 

Q And the direction of the flight of the P-38, you 
said it was headed more or less west in a right bank; and 
the P-38 was coming from the river and in a right bank? 
A I don’t know where he came from. He was sitting 
there when I seen him, in the bank, and in four seconds, 
or five, or something like that, the crash came. I don’t 
know where he came from or nothing about him. 

Q Do you know what general direction he came from, 
from the moment you saw him? A He was sitting in 

the bank when I seen him, and I don’t know where he 

came from. 

Q He was sitting in a right bank headed generally 
west? A That is right. 

Q Just as I am certain I understand, and there is 
no doubt, as I understand your testimony, you traveled 
from this point that you first marked, to this point, which 
measured some 1450 feet, in the time that the DC-4 trav¬ 
eled from this point to this point, whatever that 

2596 measures. Is that correct? A That is about it. 

Q And you were going you figured, 20 to 25 

miles an hour. 

Incidentally, Sergeant, you are stationed overseas in 
England, are you not? A I am not stationed in season. 

Q You are not stationed overseas? A I am not sta¬ 
tioned overseas, but I am not stationed in season. 

Q I am sorry. You are stationed overseas now? A 
That is right. That is my home base. 
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Q And you are just here for the purposes of this 
trial— 

THE COURT: Now, of course, that doesn’t concern 
this jury. I think that is reprehensible, Mr. Bernstein. 
We had a discussion with reference to it when the other 
sergeant took the stand. 

That question may go out and the jury will completely 
disregard it. And I want to repeat what I said then, that 
if there is any witness that the plaintiff knows about in 
the Armed Forces of the United States, whether in the 
Orient or abroad anywhere, you let me know about it and 
the subpoena power of this Court is available. 

It doesn’t concern this jury where this witness 

2597 came from. 

• • • • 

Further Cross Examination 
BY MR. WARNER: 

Q Sergeant, I would like to clear up one thing, if I 
may. You were in this position when you first saw the 
DC-4. And was it a short time thereafter that you saw 
the P-38? A It was a very short time, from the time I 
traveled, so the man says, 1450 feet. 

Q It was somewhere between here and here that you 
saw the P-38 ? A That is right. 

Q Approximately five seconds before the accident, you 
said—or you don’t recall the exact amount of time? 

2598 A Well, it was from the time I saw the DC-4 
first, until I seen the P-38. I don’t know how long 

it was. It couldn’t have been very long. 

Q I wonder if you could show me the place approxi¬ 
mately where the P-38 was at that time? A No, I 
couldn’t. 

Q You said you looked to the left to see the DC-4. 
Did you look to the right to see the P-38, or ahead, or 
how? A I was looking to the right or left, not too 
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much, when I saw the P-38. I don’t know how my head 
was turned then. 

• • • • 

Q Would it be fair to say that while you were observ¬ 
ing the DC-4 and the P-38, that the P-38 was always east¬ 
erly of the DC-4? A I couldn’t say. It had to 
be— 

2599-2600 Q Didn’t it have to be east of the DC-4 to 
be coming at it in a westerly direction? A 
That is right. 

Q So the P-38, to you, was always east of the DC-4, 
while you saw it? A While I saw it. 

Q And when you use the word “west,” and the word 
“north,” you weren’t meaning to say due north or due 
west? You were meaning to say in a northerly direction 
and in a westerly direction? A That is right. 

• • • • 

2601 Willie R. Lowery, 

called as a witness by counsel for the United States of 
America, and being first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MR. BURKE: 

Q Will you please state your full name, sir? A Wil¬ 
lie R. Lowery. 

Q Mr. Lowery, I will have to ask you to keep your 
voice up so we can all hear you, please. A Willie R. 
Lowery. 

Q Fine. Where do you live, sir? A I live at 546 
20th Street, South, Arlington, Virginia. 

Q Where are you employed, sir? A By the RF&P 
Railroad Company. 

Q Were you so employed on November 1, 1949? A 
Yes, sir; I was. 
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THE COURT: For the record, the RF&P, what is 
that? Richmond, Fredericksburg and what, Railroad? 

THE WITNESS: Richmond, Fredericksburg and Po¬ 
tomac. 

BY MR. BURKE: 

Q Sir, calling your attention to November 1, 

2602 1949, will you please state whether or not you saw 
a collision between a P-38 airplane and an Eastern 

Air Lines DC-4 in midair. A I did, yes, sir. 

Q Will you state, sir, where you were when you saw 
this collision, please? A Well, I was on the east side of 
the Potomac Yards. There is a gravel road there. I 
was walking south, on this road, approximately, I would 
say, within the neighborhood of 30 to 40 feet south of 
what is known as the Potomac Yards stock pen. 

Q Mr. Lowery, I will ask you to come down here, 
please, sir, to this chart. 

And I will ask you if you are familiar with this chart, 
or one just like it. A Yes, sir. 

Q Would you be able to point out—you say the stock 
pen, you used as a reference point? A That is right. 

Q Would you be kind enough to point out to the jury 
and His Honor that stock pen on this chart, please, sir? 
A This is it, right here. 

Q Am I pointing to it now, Mr. Lowery? A Yes, 
sir. 

Q Would you please step over here so the mem- 

2603 bers of the jury can see it. 

• • • • 

Q Mr. Lovrery, will you come around here and point 
out where the stock pen w’as. A The stock pen lies to 
the east side of the yard. 

Q Yes, sir. A Right on this gravel road here. This 
is a company gravel road that comes in through right 
inside the boundaary line of the RF&P property and the 
federal property. 
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* • • • 

Q Will yon please point out again the stock pen, Mr. 
Lowery. And that is all for the moment, please. A 
Eight here. 

* * * # 

Q Mr. Lowery, as I understand your testimony, that 
is where you were standing, or close to it Will 

2604 you please repeat, with reference to the stock pen, 
where you were? A I was walking south of the 

stock pen, down this road. I had washed my car up 
here, and I had finished washing my car. And right here, 
this little dot right in here, that designates our office. 
We have a small office there. I had parked my car be- 
tweeen the office building and the stock pen. And I had 
gotten out of the car, and I was walking south, on this 
road here. 

Q Yes, sir. Now, as you were walking south on that 
road, which aircraft did you see first? A I saw the 
DC-4. 

Q And where did you see it? A He wag coming 
from in the vicinity, some place, of the roundhouse. 

Q Will you please point out the roundhouse on the 
chart. A That is this structure right here. 

Q Yes, sir. A And I was approximately, I would 
say, some place between, I may have been a hundred feet, 
I may have been 50 feet. I was walking south on the 
road just below— 

Q And the road to which you have reference, sir, am 
I not correct, is a road indicated on this chart, which is 
a dotted line, west of the Mount Vernon highway? 

2605 Is that correct, sir? A That is correct. 

Q And on the property of the Potomac Yards. 
Is that correct, sir? A Of the RF&P Railroad. 

MR. BRESS: I don’t object to leading up to this 
point; but from here on in, Your Honor, I do. 
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MR. BURKE: I have been following your example, 
Mr. Bress. 

MR. BRESS: That isn’t nice. 

BY MR. BURKE: 

Q Mr. Lowery, w’hat type of road is that! A It is a 
gravel road. 

Q As I recall, you first stated you saw the Eastern 
Air Lines plane. Is that correct, sir? A Correct. 

Q And wdll you state where that was? A He was 
coming from in the vicinity of the roundhouse. He had 
passed the roundhouse and "was in between the round¬ 
house and this gravel road here. 

Q Yes, sir. A He had passed the roundhouse when 
I first saw him. 

Q What did you observe next? A Well, I glanced 
up and I saw him in his course of flight; and the reason 
X did happen to glance up to see him was due to the roar 
of the motors. 

2606 Q Yes, sir. A Naturally with the load roar 
of the motors, the plane coming that way, it was 
all you could do to look up. And I just happened to look 
up and I seen the plane coming in his course of flight, 
from in the direction, or he had flown in some place in 
the vicinity of this roundhouse. And I glanced away, 
after I noticed him in his course of flight, and I con¬ 
tinued, oh, I w’as walking slowdy, down the road; and 
then I glanced away. 

The next time I seen him, he had passed—this in here 
is what is known as the classification yard. 

Q You are now pointing to part of the yards? A 
This is the railroad yards on the chart, down in here. I 
will explain the difference to the jury between the receiv¬ 
ing and the classification, the w’av the freight is brought 
into the yard. This is the receiving yard, to w’here trains 
come in. They are reclassified, and they come dowm— 
\hese tracks here are elevated. 
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Q Yes, sir. A I would say they are about from 10 
to 15 feet higher than the road I was walking on. 

Q Yes, sir. A Well, I continued to take the walk 
down the road; and seeing this plane in its course of 
flight, then I glanced away. The next time I saw 

2607 the DC-4, he had passed these tracks here and was 
almost, I would say, over this road. 

Q Which road are you now referring to? A I am 
referring to the road I was walking on, the gravel road. 

Q All right, sir. A I seen him flying near this gravel 
road. I would say he was almost to this gravel road. 

Q Yes, sir. A Well, then, is the first I saw of the 
little plane. Prior to that I had not seen it at all. But 
then is when I saw the little plane, or the P-38. 

Q Yes, sir. A As I looked up, I says, the thought I 
had in my mind, if something isn’t did in just a short time, 
there is going to be a collision, and they are going to 
collide. 

Q Yes, sir. A So as the DC-4 was in his course of 
flight, this P-38 looked to me to be a little bit higher and 
to the right of the DC-4, in its course of flight. Not to 
my right as I was looking at it, but in his course of 
flight, flying to the airfield. 

Q Yes, sir. A I seen that he was a little to the right, 
and it seemed to me to be just a little higher than the 
DC-4. But they were both losing altitude. 

2608 Q Yes, sir. A And in just an instant why the 
P-38 was on top of the DC-4. In other words, he 

was bearing down on him, and he hit him some place 
between the tail section and his wing. 

Q “And his wing”—meaning the DC-4? A The wing 
to the right, his right side, in his course of flight. 

Q Yes, sir. A Now, that happened when he was in 
the vicinity of this little pumping station, that is, this dot 
right here. This pumping station comes right up to the 
property line fence. 
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Q Yes, sir. A They were right in that vicinity there, 
when the P-38 hit him. 

Q Would you be kind enough, Mr. Lowery, to put a 
point where you saw the two planes come together, repre¬ 
senting it on this chart? 

MR. BRESS: I object to the question. The witness 
said it was in the vicinity of the pumping station. 

THE COURT: If the witness can fix the point, which 
he has characterized as being in the vicinity of the pump¬ 
ing station, of course he may do so. 

MR. BRESS: If he can fix the point. 

THE COURT: Yes. 

2609 THE WITNESS: I could not fix the point 
directly on the spot where they hit, because in here, 

laying right in here, now this is trees right along in here. 
BY MR. BURKE: 

Q Yes, sir. A And I was walking in this road right 
here, in this curve. I was looking at the plane through 
here. 

Q Yes, sir. A So to say actually whether they did 
hit directly over the pumping house or not, I could not 
say, due to the fact that these trees are here, w T hich 
would obscure your view in looking underneath. 

Q Yes, sir. A I w r ould have to have a view under¬ 
neath to determine whether he did, whether the collision 
did happen directly over the pump house or not. 

Q I understand, sir. A Now, we wfill say this: If 
anything, it happened more on the company side of the 
fence than it did on the opposite side of the fence, in 
other words, on the federal land property. 

MR. BRESS: I move the witness’ answer be stricken. 

THE COURT: Just a minute. I don’t understand 
why you make that motion, Mr. Bress. 

MR. BRESS: Because the witness pointed to 

2610 the vicinity. He couldn’t fix the point. And then 
with respect to a fence, he says “more on the com¬ 
pany side.” 
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THE COURT: Is there a demarcation there indicated 
on the chart with reference to what the witness has char¬ 
acterized as company property and what ostensibly is 
public property? Is there anything on that chart to indi¬ 
cate the line of demarcation between private property 
and public property? 

MR. BURKE: If there is, I cannot define it. Perhaps 
someone else can. 

BY MR. BURKE: 

Q Mr. Lowery, can you do it?—if you are able to. 
A My understanding—would that be a boundary or 
something? 

MR. BURKE: Is that correct, Your Honor? 

THE COURT: I assumed—and I certainly don’t want 
to intrude my own assumptions in the matter—but I had 
thought there was testimony in the case that there was a 
fence, indicating the line of demarcation between what 
has been called Potomac Yards and w T hat ostensibly is 
public property. 

MR. BRESS: Yes. 

THE COURT: And I assume further that that fence, 
presumably, may be indicated on that exhibit. I don’t 
know. Is it? 

2611 MR. BRESS: The fence as such. 

BY MR. BURKE: 

Q Mr. Lowery, will you take a look and see? A Here 
is the property line fence, coming right here. 

Q That small, dotted, single line? A The small, 
dotted, single line, that comes around. And if you will 
notice the pumphouse here— 

Q Yes, sir. A —the road coming down, or the fence, 
runs to the east. 

Q Yes, sir. A That is, the boundary line between 
the railroad property and the federal property. It runs 
to the east, and this building sits right up close to the 
fence. 
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Q Mr. Lowery, before you go any further, will you 
circle what you have pointed out several times as the 
pumphouse? A That is it right in here. 

Q And will you put your initials by that circle, 
please, sir. Thank you, sir. 

Mr. Lowery, I ■will ask you one further question: Will 
you state, with reference to water or land, where the ac¬ 
cident happened? 

MR. BRESS: If the Court pleases, I object to the 
question, in view of the witness’ statement already 
2612 that he can only point directly to the vicinity of 
where it happened, but he couldn’t fix the point 
where it happened. 

THE COURT: If the witness can state from his ob¬ 
servation his conclusion, predicated upon what he saw at 
that time, as to whether or not the impact was over land 
or water, of course he may do so. 

MR. BRESS: His conclusion, or what he saw? Not 
his conclusion. 

THE COURT: Let us put it this way: He may state 
as to what he saw, if he can, as to whether or not it oc¬ 
curred over land or water. 

Do vou understand that question, sir? 

BY MR. BURKE: 

Q Mr. Lowery, do you understand the Judge’s ques¬ 
tion? Can you so state? A I can so state it hap¬ 
pened over land and not over water. 

Q Now, Mr. Lowery, before you leave down here and 
go back to the witness stand, where you circled what you 
have called the pumphouse, will you put alongside of it 
some place the initials PH, please, so we will all know 
what it is? (The witness put initials.) 
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2613 Cross Examination 
BY MR. GALIHER: 

Q Mr. Lowery, can you tell us by way of further elab¬ 
oration if the planes were in the vicinity of a point which 
would be on your side of the fence, which would be on the 
Potomac Yards side of the fence, or west, at the time of 
impact? A Well, as I have stated, in its course of 
flight, and as I glanced up, just before the collision hap¬ 
pened, why this plane, the DC-4, was flying, at that time, 
almost over this gravel road we have been speaking of. 
And when the actual collision occurred, it occurred in the 
vicinity, right in that vicinity, of that pumphouse there. 

But as I say, this growth of trees there, you have to 
look underneath to get a judgment of whether it was 
directly over the pumphouse. Now, I couldn’t say wheth¬ 
er it w’as directly over the pumphouse. 

Q But that is your best judgment, it was in that vicin¬ 
ity, and that would be, would it not, west or on your 
side of the fence, which is at the end of the Potomac 
Yards property and the beginning of the property you 
have indicated as federal property? A It would. It 
happened on the railroad property. 

Q Yes, sir. You mean above the railroad prop- 

2614 erty. A Right. 

Q Now, did you observe the DC-4 before the 
accident, with respect to seeing if it had its flaps down, 
its gear down?—landing gear, I mean. A His flaps 
were down, and his landing gear was down, yes, sir. 

Q Now, just before the impact, did you hear a roar 
of the Eastern motors, and observe the Eastern plane 
make what appeared to be a slight change from its 
direction? A I did. That was—as I have stated be¬ 
fore, there is so many planes flying over there—but what 
that was, the thing that caused me to look up and observe 
this plane in flight, was the roar of his motors. 
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Just before the collision, why, this DC-4 pilot, he must 
have in some way received a communication, or he either 
knew— 

MR. BRESS: Objection. 

THE COURT: Now, of course— 

THE WITNESS (continuing). —that this little plane 
was bearing down— 

THE COURT: Just a minute, sir. You can’t testify 
as to what you might possibly speculate the DC-4 pilot 
may have received in the nature of information. Do you 
see what I mean? 

THE WITNESS: Yes. 

2615 THE COURT: You can only testify as to what 
you actually saw, felt or heard. So when you get 
into the realm of speculation, that is not permitted, be¬ 
cause it is speculation—and then anybody can speculate 
just as well as the witness. That is the reason for the 
rule. 

All right. 

THE WITNESS: Well, I will say that there was a 
maneuver made with this plane. He nosed this plane up. 
In other words, it looked like he tried to maneuver this 
plane in some way to try to avoid an accident. 

MR. BRESS: Objection, and I move that the last part 
be stricken. 

THE COURT: I will strike out the latter part of 
your conclusion that he nosed his plane up to avoid an 
accident, that he must have done so in order to avoid an 
accident, because there again you are in the field of 
speculation. You may testify that, from what you saw, 
he nosed his plane up. 

THE WITNESS: The plane was nosed up, yes, sir. 
BY MR. GALIHER: 

Q By the way, Mr. Lowery, when you first saw the 
P-38 plane, would it be fair to say that it was about a 
hundred to 150 feet behind the DC-4 and a little bit to 
its right? 
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ME. BEESS: I object to the leading nature of the 
question. 

2616 THE COUET: Now, of course, I t hink that 
probably for the moment you are just not alluding 

to the fact that this is cross-examination. 

ME. BEESS: I will allude to the fact that this is 
probably not cross-examination. 

THE COUET: What is it, from the standpoint of the 
posture of the procedure? Whose witness is this gentle¬ 
man? 

ME. BEESS: I am assuming that, and I believe, he is 
being tendered by the United States as well as Eastern. 

THE COUET: My understanding of what has hap¬ 
pened here is that he has been tendered by the United 
States, and the United States is just as much interested 
as to where the accident happened as both the plaintiff 
and the defendant Eastern. 

ME. BEESS: Yes. 

THE COUET: If he has been proffered by the United 
States, then certainly counsel for Eastern has a right to 
cross-examine him. I assume that is what counsel is 
doing; so he may continue. 

ME. GALIHEE: Mr. Eeporter, would you please read 
that question back? 

(The last question was read by the reporter.) 

ME. BEESS: There is nothing to indicate that that is 
a fair statement of what the witness saw. That is the 
suggestion of the footage by counsel. It is lead- 

2617 ing. And even though I realize that may not be 
objectionable, because this is cross-examination by 

Eastern, nevertheless I think the witness should be given 
the opportunity to state what the distance was, if he 
knows. 

THE COUET: I think counsel has a right in cross- 
examination to ask any question he sees fit that is in the 
orbit of the direct examination. He may answer it. 
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BY MR. GALIHER: 

Q Would you please answer that question, Mr. Low¬ 
ery? A As to the distance he was behind this DC-4, I 
couldn’t say exactly whether he would be 150 or a hun¬ 
dred feet. But I can say that he was right close to him, 
that he wasn’t far behind him. 

MR. WARNER: I didn’t get that answer. 

THE WITNESS: In the number of feet, I couldn’t 
approximate. 

• • • • 

BY MR. GALIHER: 

Q Mr. Lowery, you recall testifying in November of 
1949 at the Civil Aeronautics Board hearing or inquiry? 
A I do. 

Q Do you remember being asked—and this is on page 
363—these questions, as they follow an interrogation 
with respect to where the P 38 was when you first saw 
it ?— 

2618 “Q Where was the P-38 at that time? A At 
that time, when I saw this P-38, I would judge 
that he was, I would say 100 or 150 feet maybe behind 
the big plane. 

“Q Behind the DC-4? A Yes. And he was flying, 
the way I could see, there, he was flying a little to the 
right.” 

Mr. Lowery, do you remember being asked those ques¬ 
tions and answering them that way at that time? A 
Well, that has been some time back, and I can’t remember 
just exactly the nature of the questions that were asked. 

Q Yes, sir. That is the reason I was reading them to 
you. A But if he was a hundred or 115 feet, it might be 
in the neighborhood. 

As I say, now, why, that has been so far back there, 
until at the present time why I wouldn’t say whether it 
was 100 or 150. But I would still say he was right near 
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him. He was some place around that I would say he was 
near him. 

Q All right, sir. 

Now, was the P-38 higher than the Eastern plane at 
that time? A Yes, he was. 

Q And is it a fact that the P-38 kept co min g 

2619 downward until the time of the impact? A He 
did. 

Q And can you tell us if you recall the manner in 
which the two planes actually collided? A Well, when 
the collision actually occurred, why from my point of view 
I know he hit the DC-4 to his right, that is, in his course 
of flight, the way he was flying. 

Q Yes, sir. A And he hit him some place between 
his tail and the wing section. 

Q Yes, sir. A Now, just where he hit him, just what 
part of the plane, I couldn’t exactly say. 

Q And your best approximation as to where the two 
planes collided was in the vicinity of this pumphouse 
which you indicated here on the map? A It was. 

Q After the planes actually collided, can you describe 
what happened to the planes after that time? A Well, 
I saw the plane break in two, and that is the last I saw 
of it In my statement there, if you will read it, I 
turned and what I would call run for my life. There 
were fragments flying through the air. 

Q They were close to you, were they? A Well, 
they didn’t fall near me; but they were coming 

2620 my way and it didn’t look any too good from where 
I was standing. So I ran back to the little office 

building that I pointed out to you. 

Q Now, did there come a time when you went over to 
the vicinity of the highway, in other words, to where you 
found certain debris? A Yes. After the plane fell, the 
tail section of the plane, I hopped over this property 
line fence and ran over to where the plane had fallen on 
the bank of the river. 
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Q And will you tell us if you saw any debris on the 
way over to the bank of the river? A There was no 
debris, no; not the way I went, there wasn’t. 

Q Did you notice any parts of the plane or any per¬ 
sonal belongings or anything of that sort? A I saw, 
after I got over there, naturally, I saw the tail of the 
plane lying on the river bank. 

Q Yes, sir. 

MR. GALIHER: Thank you very much, sir. 

Cross Examination 
BY MR. WARNER: 

Q Mr. Lowery, I believe, and I would like you to 
clear it up for me, that you said the DC-4 was descend¬ 
ing when you first observed it. A Well, he was— 
2621 I wouldn’t say when I first observed him. I 
wouldn’t say he was descending at that time, be¬ 
cause he was— 

If I am a judge, at that point, of course I would think 
that in his course of flight that he was pretty well leveled 
off for his runway, at that point. And he might have 
been, he could have been descending a little, because, as I 
said, I just glanced up to see him, and I couldn’t say at 
that point whether he was descending or not. 

Q I thought I understood you to say he was descend¬ 
ing—in fact, that both planes were descending. A No, 
I don’t think I did. 

THE COURT: Didn’t you say, sir, that both planes 
were losing altitude? 

THE WITNESS: When the collision occurred, yes, 
sir, I did. 

BY MR. WARNER: 

Q You say, then, that both planes were descending? 
A At the time of the collision. 

Q Mr. Lowery, I believe that I understood your testi¬ 
mony to be that just shortly before the collision, the 
DC-4 leveled off and brought its nose up. A No, I 
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didn’t say he leveled off. I said there was a maneuver 
he made with the plane, that he nosed his plane up. I 
didn’t say he leveled off. 

Q What would he be doing by nosing his plane 

2622 up? A That is something I couldn’t say. I am 
no aviator. 

Q His nose wasn’t down. A His nose, at this point 
where I said the maneuver was made— 

Q At what point are we now? A We are at the 
point just as the collision was taking place. It was a 
maneuver made with the plane. 

Q That was just— A Just before the impact or 
the collision. 

Q And what was that maneuver, as you call it? A 
The nosing up of the DC-4. 

Q Was he flying level before that, or a little down¬ 
ward? A At that time I stated they were both losing 
altitude. 

Q They were both losing altitude? A Yes, at this 
point. 

Q Then the DC-4 brought his nose up? Is that orc- 
rect? A He brought his nose up. 

Q Just an instant before the accident? A Just prior 
to, just before it happened. 

Q And could you give me an approximation as to the 
amount of time that you had the P-38, the smaller plane, 
within your view ? A Oh, not but a very short time. 

2623 Q Just a very short time? A Because as I 
stated before, up until just before the collision, I 

had never seen the P-38. 

Q And the P-38 was to the right of the DC-4. Is that 
right? A That is right—in his course of flight. 

Q Or could we say east of the DC-4? Just slightly 
east of it? A Well, now, your course of your flight, the 
way he would have been flying, would be to his right. 
He would have to be more south by east. 
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Q Yes, yes. In other words, taking this as north, this 
is the flight I believe you indicated— A That is right 

Q And the P-38 was more like this? Is that correct? 
A Well, the P-38 was flying, I would say, was flying on 
the, if you would call it on a course, on the same course 
as the DC-4. In other words, he was heading for the 
same runway as the DC-4; but he was just a little farther 
to the right, or which would be, in that course of flight 
there, would be a little south and then by east. 

Q I see. So he was lined up with the same runway, 
but just a little bit to the east of the DC-4? A That is 
right. 

MR. WARNER: Thank you very much. 

2624 Cross Examination 

BY MR. BRESS: 

Q Mr. Lowery, the pumping station that you have re¬ 
ferred to is on the east edge of the Potomac Yards. Is 
that correct? A Yes. It is on the east side of Potomac 
Yards, right at the boundary line of the federal property 
and the Potomac Yards. 

Q And that pumping station is just a little structure, 
a little building? A Well, I would say this building is, 
not knowing, but I w^ould judge it to be, I would say it is 
around 20 to 25 feet long. 

Q And the rear of that building, the east wall of that 
building, is right up there by the fence. Is that correct? 
A Correct. 

Q There is hardly a few feet difference between the 
rear of the building and the fence. Is that correct? A 
Well, now, I know it sits right close to the fence. Just 
how many feet it is, I couldn’t say just how many feet. 
But it is near to the fence. 

Q Well, is the fence as close to the rear wall of that 
building as I am to you here? A Well, I couldn’t say 
offhand. 
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2625 Q And that fence we are talking about is, you 
understand, the east boundary of the Potomac 
Yards? A That is correct. 

Q From that fence, on the other side of the fence, to 
the Memorial Highway, is just a few feet, isn’t it? A 
Well, it is—I have walked across there a tnumber of 
times—I would say that it is somewhere near the length 
of this room. 

Q And that is at the pumphouse? A That is right 
Q Is that correct? A Yes, sir. 

Q And we understand that the pumphouse, where you 
put the circle around with your initials and the words 
PH, that circle is to represent where the pumphouse is, 
and is not to represent your testimony as to where the 
collision occurred. Is that correct? A No. As I say, 
as I stated before, I can’t say it happened right over 
the pumphouse. 

• • • • 

2637 Q When we adjourned, Mr. Lowery, I was ask¬ 
ing you about fixing the location of this apparently 

rather important pumphouse. Now, if I understand you 
correctly, it is some distance between the stock pen to the 
pump house, probably 800 feet or more? A Well, from 
the stock pen to the pump house, I believe, would be a 
little more than 800 feet. 

Q From the south end of the stock pen? A From 
south end, it would be further. I am not sure about that, 
but I believe it would be a little further. 

MR. BRESS: Members of the jury, this is the south 
end of the stock pen, and this is the pump house here. 
You can see what the distance is. The scale of the map 
is one inch to 400 feet. 

BY MR. BRESS: 

2638 Q Now, how far, Mr. Lowery, had you walked 
from the stock pen when your attention was first 

attracted to the DC-4? A Well, I would say I had prob- 
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Q Yes, yes. In other words, taking this as north, this 
is the flight I believe you indicated— A That is right. 

Q And the P-38 was more like this? Is that correct? 
A Well, the P-38 was flying, I would say, was flying on 
the, if you would call it on a course, on the same course 
as the DC-4. In other words, he was heading for the 
same runway as the DC-4; but he was just a little farther 
to the right, or which would be, in that course of flight 
there, w’ould be a little south and then by east. 

Q I see. So he was lined up -with the same runway, 
but just a little bit to the east of the DC-4? A That is 
right. 

MR. WARNER: Thank you very much. 

2624 Cross Examination 

BY MR. BRESS: 

Q Mr. Lowery, the pumping station that you have re¬ 
ferred to is on the east edge of the Potomac Yards. Is 
that correct? A Yes. It is on the east side of Potomac 
Yards, right at the boundary line of the federal property 
and the Potomac Yards. 

Q And that pumping station is just a little structure, 
a little building? A Well, I would say this building is, 
not knowing, but I would judge it to be, I would say it is 
around 20 to 25 feet long. 

Q And the rear of that building, the east wall of that 
building, is right up there by the fence. Is that correct? 
A Correct. 

Q There is hardly a few feet difference between the 

rear of the building and the fence. Is that correct? A 

Well, now, I know it sits right close to the fence. Just 
how many feet it is, I couldn’t say just how many feet. 
But it is near to the fence. 

Q Well, is the fence as close to the rear wall of that 

building as I am to you here? A Well, I couldn’t say 

offhand. 
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2625 Q And that fence we are talking about is, you 
understand, the east boundary of the Potomac 
Yards? A That is correct. 

Q From that fence, on the other side of the fence, to 
the Memorial Highway, is just a few feet, isn’t it? A 
Well, it is—I have walked across there a m umber of 
times—I would say that it is somewhere near the length 
of this room. 

Q And that is at the pumphouse? A That is right. 
Q Is that correct? A Yes, sir. 

Q And we understand that the pumphouse, where you 
put the circle around with your initials and the words 
PH, that circle is to represent where the pumphouse is, 
and is not to represent your testimony as to where the 
collision occurred. Is that correct? A No. As I say, 
as I stated before, I can’t say it happened right over 
the pumphouse. 

• • • • 

2637 Q When we adjourned, Mr. Lowery, I was ask¬ 
ing you about fixing the location of this apparently 

rather important pumphouse. Now, if I understand you 
correctly, it is some distance between the stock pen to the 
pump house, probably 800 feet or more? A Well, from 
the stock pen to the pump house, I believe, would be a 
little more than 800 feet. 

Q From the south end of the stock pen? A From 
south end, it would be further. I am not sure about that, 
but I believe it would be a little further. 

MR. BRESS: Members of the jury, this is the south 
end of the stock pen, and this is the pump house here. 
You can see what the distance is. The scale of the map 
is one inch to 400 feet. 

BY MR. BRESS: 

2638 Q Now, how far, Mr. Lowery, had you walked 
from the stock pen when your attention was first 

attracted to the DC-4? A Well, I would say I had prob- 
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ably walked, I might have been 50 feet, and I might have 
been a little more, I would not say. I was at least 50 
feet away. 

Q And from the time you were at a point 50 feet 
away, you mean 50 feet south of the stock pen? A 
Correct. 

Q And you continued to walk in a generally southerly 
direction along that dirt road or gravel road from the 
stock pen leading toward the pump house? A Eight; 
I did. 

Q Now, from the time you saw the DC-4, when you 
had walked approximately 50 feet, can you tell us how 
much longer you—how much farther you walked before 
you saw the P-3S? A Well, I had walked—I could not 
say just how far I had gone. I would judge it would be, 
just off-hand, it would be in the neighborhood of probably 
150 feet. 

Q An additional 150 feet, that is— A No, the total 
length. 

Q Then you were 50 feet south of the stock pen when 
you first saw the DC-4, and then you walked another 100 
feet, to a point 50 feet approximately south of the stock 
pen, when you first saw the P-38? A I would say 
2639 it was in that neighborhood; somewhere near 
there. 

Q In other words, you walked during this time you 
were walking—were you in a hurry? A No, I was just 
walking slow. 

Q Would you be walking like this (indicating)? A 
No, I don’t think so. 

Q Not that fast? A I may have been walking that 
fast. I don’t remember just how fast I was walking. 

Q You were not walking like this (indicating) ? A 
No, I wasn’t in no hurry. I wasn’t specially going any¬ 
where. I was walking. 

Q We want to tell roughly the time, how you covered 
this 100 feet. 
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Now, then, as I gather, from the time you walked ap¬ 
proximately 100 feet from the time you first saw the DC-4 
until you saw the P-38, I want to know how long after 
you saw the P-38 that the collision occurred. A Just a 
very few seconds. 

Q As long as about 30 seconds! A Well, probably 
it might have been that long. 

Q It may have been that long! A Yes. 

Q As a matter of fact, you previously stated to the 
CAB that it was 30 seconds after you saw the P-38 

2640 until you saw the collision! A It was somewhere 
about that, in that time. 

Q Now, you have those basic facts in mind. 

Now, when you first saw the DC-4 and continued to see 
it for the distance that you walked,, and for that time, 
isn’t it a fact that the DC-4 had passed to the east of the 
pump house! A He had not. I didn’t see the plane in 
that course of flight, as you stated there. 

I didn’t have my eyes on the flight of the plane from 
the time I first saw him until the collision. I said I 
glanced away. 

Q I understand that. A I didn’t see him in the 
course of flight from the time I saw him, when I first saw 
him. I saw him momentarily and I glanced away. I 
didn’t see him again until just before the collision. 

Q But when you first saw the P-38 you had already 
walked 100 feet approximately from the time you first 
saw the DC-4! A I probably have. 

Q And from the time you first saw the P-38 until the 
time of the collision was approximately 30 seconds! 

What I want to ask you now, and I would like to get 
an answer to it: That is, at what point did you see 

2641 the DC-4 pass the pump station, the pump house! 
A I didn’t see him pass the pump station. 

Q You didn’t! A No. 

Q You didn’t see the DC-4 go east of the pump house! 
A I did not; no, sir. 
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Q You did not at any time have any difficulty in seeing 
the DC-4 because of the foliage of the trees between you 
and the point of impact? A Not in his course of flight 
in the air. 

Q We are only talking about the DC-4 in the air, Mr. 
Lowery. This is quite important, and I am not trying to 
quibble with you. 

I want to know whether or not at any time your view 
of the plane, the DC-4, was in any way obstructed by the 
foliage of the trees. A Not in the air; he was not, 
no, sir. 

Q You mean that the DC-4’s view" was obstructed w’hen 
you saw it at some place other than in the air? A No. 
The only place he could have been at the height he was 
flying and where this foliage of the trees was, I could see 
him in his due course of flight over the top of the trees. 

Q And the top of the trees are to the east of 
2642 the pump house, aren’t they? A Yes. 

Q Now, let us get back to that Isn’t it a fact 
that you saw the DC-4 pass east of the pump house, and 
you sawr it in that position before you saw’ the P-38? 
A I didn’t see the DC-4 when he passed the pump house. 

Q You saw the DC-4 at a point after he passed the 
pump house? A No, I did not. 

Q You didn’t? A No. 

Q At w’hat point did you see the DC-4, at any time 
east of the pump house? A In when I glanced up just 
before the collision. 

Q And at that point you had the P-38 under your 
vision for approximately 30 seconds? A I probably did. 

Q Well, now’, see if this refreshes your recollection, 
Mr. Lowery. In answer to two questions before the CAB 
on November 10, 1949, do you remember the following 
tw’o questions and the following two answ’ers given by 
you? 
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Q Now, this is the question: 

“Now, will you tell us what followed from there 

2643 in, as best you can remember! 

“Answer: From there on in, why, he was grad¬ 
ually lowering his plane down, as he came flying across 
the yard.” 

You are referring there to the DC-4, aren’t you? A 
Yes, I probably was. 

Q There was some question a few minutes ago whether 
the DC-4 was descending. That refreshes your recollec¬ 
tion, that as he was crossing the yards, he was descend¬ 
ing, wasn’t he? A Well, now, just glancing up and see¬ 
ing the plane in his course of flight, when he was coming 
around there, he could have been descending there. 

Q As a matter of fact, you clear that up in the next 
question and answer. 

The next question is: He—you had referred to him, 
as he came flying across the yard. That is what you 
said. 

And the question: 

“He is the DC-4; is that correct?” 

And your answer was: 

“The’DC-4, yes.” 

A Yes. 

Q And you continued with your answer as follows, 
Mr. Lowery, and I just want to refresh your recollection 
with this, sir: 

2644 “I had never seen this P-38 at that time be¬ 
cause—” 

A That is right. 

Q “—because T just was, as I said, walking along, 
and aircraft were not on my mind. But this big plane, 
and the roar of the motors, the closer he got to me, why, 
naturally, it will cause you to take notice of them. So 
the nearer he got to me, I kept my eye on him. I had 
glanced up at him and back down on the ground, and 
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glanced up at him again. So he had his flaps down. His 
landing gear was down, and as he came nearer to me, the 
roar of the motors, it seemed like he had speeded those 
motors up a little, just before, you might say when he 
crossed over this dirt road that I was walking on, and 
by this pumping station, that the witness before me, the 
last one, was speaking of, this pumping station. It is just 
clear of this runway over here, and while he was coming 
along there he had speeded his motors up. 

“Well, naturally, the roar of the motors, it will cause 
you to pay more attention to the plane. He passed this 
pumping station, this pumping place. 

“Well, now, to my left, as I was walking down the 
road, to my left there, if you have ever been down Mount 
Vernon Boulevard, there is quite a number of trees along 
in there. In other words, there is the foliage in there, 
and it is pretty thick. Well, about the time that 
2645 he passed this pumping station, I would judge, 
that was the first that I saw of the P-38.” 

Now, having that testimony read back to you today, 
does that help refresh your recollection as to whether the 
DC-4 had passed the pumping station before you saw’ the 
P-38! A Well, that may read that w’av, but my meaning 
of that was or should have been in the vicinity of this 
pump house because he had not passed this pump house. 

Q You say that! 

I suppose as most people you don’t get to sit on the 
witness stand very much. A No, and I hope I never 
have to again. 

Q I don’t blame you. 

Now’, this pumping station business at the CAB hear¬ 
ing, and w’hile you are on the witness stand, that was a 
novel experience for you! A What! 

Q It was a new or novel experience for you! A Yes. 

Q Do you mean to tell us that you didn’t understand 
what they were asking in the question or you were so 
upset you didn’t accurately state w’hat you wanted to say 
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in your answer? A Well, I probably didn’t state accu¬ 
rately, in other words, in words like I would want it to 
be stated. 

2646 Q Let me ask you this, Mr. Lowery: Wouldn’t 
you think or don’t you believe that your recollection 

on November 10th, and this is nine days after the acci¬ 
dent, was a little clearer than it is today, more than three 
years after? A Well, it probably was. 

Q And when you said at that time on several occa¬ 
sions—and I will give you a few more—that he had 
passed the pump station, do you believe that you might 
be mistaken in your testimony today when you said that 
he was just in the vicinity of the pump station? A I 
would still say that he was in the vicinity of this pump 
station. 

Q In view of the fact it is quite possible that a person 
could be a little nervous when on the witness stand, and 
therefore think about his testimony again, can you tell 
me whether or not there came a time after November, 
1949 when you thought about vour testimony and decided 
maybe you were wrong in saying that the DC-4 had 
passed the pump station before you saw the P-38? A I 
never gave it a thought any more. I was happy that it 
was over with. 

Q Isn’t it a fact, Mr. Lowery, that you also signed an 
affidavit to be filed in this Court on April 10, 1950, about 
four months or five months after you testified? Do 

2647 you remember that? A There has been so many, 
so many after me for that, I can’t remember, I 

can’t remember any certain documents, or papers that 
have been made. 

Q As of November 10th, Mr. Lowery, people hadn’t 
been after you, had they? A They have been after me 
ever since this happened. 

Q On April 10th, do you remember the fact that a 
lawyer requested you to sign an affidavit for the purpose 
of filing in this court in connection with what you saw? 
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Do you remember that? A I don’t remember it, no. I 
mean, not on the day, I don’t remember it. 

Q I show you a document which has been for conveni¬ 
ence temporarily removed from a file in this court, in 
Civil Action 5476-49, another pending suit arising out of 
this crash, and I will ask the reporter to mark this as 
the Plaintiffs’ next exhibit. 

(The affidavit of W. R. Lowery was marked as Plain¬ 
tiffs’ Exhibit No. 24 for identification.) 

• • • • 

2733 MR. BRESS: The next question, Your Honor, 
I made at the beginning of the defendants’ testi¬ 
mony, that I did not believe that Eastern had the right 
to cross examine witnesses offered by the United States. 
And if you will remember, in each instance I tried to 
ascertain whether the witness was being offered by one or 
both of those defendants, and in each case the Court was 
informed that he was being offered on behalf of the de¬ 
fendant United States. 

Now, apart from the fact that both are relying 

2734 on substantially the same witnesses, at least up to 
this point, on situs, I suggested before that East¬ 
ern not be permitted to cross examine. 

I want to say now that there are several reasons why 
my position, I believe, is right. First, if the United 
States is offering the witness, the United States is offer¬ 
ing him in the case in which the United States is a de¬ 
fendant and Eastern is not a party to that case. 

THE COURT: And therefore Eastern should not 
cross examine, is that right? 

MR. BRESS: Yes. Second, if Eastern wants to ex¬ 
amine, then Eastern may examine by direct at the conclu¬ 
sion of the Government’s direct, or if Eastern wants to 
take the witness over by direct after I cross examine as. 
to the United States’ offer of proof, then T have no ob¬ 
jection as to that. 


1177 A 


In looking at it objectively, it is rather pernicious in 
that the defendant Eastern is given the opportunity to 
offer in evidence in support of its contention on situs 
testimony by cross examination, which it should not have 
the right to do. 

THE COURT: Well, if there is any difficulty, I will 
immediately resolve it by having those witnesses called as 
Court witnesses, and they can all cross examine. That is 
the only way to do it. We are only interested in secur¬ 
ing the truth, and I don’t think that the situation 
2735 should resolve itself, strictly speaking, in a proce¬ 
dural technicality. 

MR. BRESS: Yes, I want to avoid that, and I was 
going to suggest this possibility of solving this unusual 
problem: That is, that when the United States gets 
through its direct examination as to a witness offered by 
it, that I be permitted to cross examine that witness. 

THE COURT: Well, if I adopt the procedure that I 
think I will adopt now, you can all cross examine him. 
And I think that I will be able to put the thing in proper 
posture as far as the United States is concerned, and as 
far as the plaintiff and the defendant Eastern is con¬ 
cerned, or the defendant Bridoux. Then you are at per¬ 
fect liberty to go all the way. 

MR. BRESS: Then Eastern would obtain an advan¬ 
tage by that solution in that they would be able to offer 
their case in chief by cross examination. 

You see, Your Honor, I think that Eastern ought not 
to have the right to put in its case by cross examination, 
and I don’t believe the Court ought to call the witness as 
a Court witness when the witness is being tendered by 
one or the other of the defendants. They ought to make 
up their minds who is offering him. 

THE COURT: They are charged with concurrent 
negligence. 

MR. BRESS: That is correct. 
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THE COURT: Therefore, if they are charged 

2736 with concurrent negligence, I assume they have a 
right to exculpate themselves and show that the 

story told by the witness is not the story that cross exam¬ 
ination would subsequently indicate that it is. 

MR. BRESS: Yes, they are charged with concurrent 
negligence; they are offering evidence in their case in 
chief to refute the charge; but in doing so, they have to 
offer it, as I understand it, by direct testimony and not 
by cross examination. 

THE COURT: I am assuming that they are going to 
do that, too; when the time comes for Eastern to present 
its defense, that they will call such witnesses as they 
think will throw light on their theory of the case from 
the standpoint of the defense. But I don’t think that 
under the circumstances I can in any way inhibit cross 
examination of a witness called by the United States in 
defense by Eastern, because Eastern is charged with con¬ 
current negligence with the United States. 

MR. BRESS: Yes, but the witness, these witnesses, 
are testifying on the issue of situs supporting all the 
defendant’s views. 

THE COURT: As far as that is concerned, personally 
I have heard enough with respect to situs, and I think 
that, as I said the other day, you are going to belabor 
this issue to the point where the jury is going to 

2737 conclude that there is something in the matter of 
situs which is controlling on the case in chief, and I 

think that is a mistake. I think that you have gone over 
that to the point where now it will be repetitious. 

In other words, the mere number of witnesses is not 
going to, from my point of view, convince me any more 
than one good witness with an opportunity of observation, 
and I don’t think that the rule is any different when it 
comes to twelve persons on the jury in applying the rule 
of common sense. That is the way I look at it. 
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When I say you have labored the point, I don’t mean 
you personally, but I think that the point has been la¬ 
bored to the diminishing point of value. And I am not 
indicating that you shouldn’t, I am certainly not intimat¬ 
ing that you shouldn’t, but if I had anything to do with 
either the plaintiff’s or defendants’ case, I would drop it 
after this witness. Because the main issue is negligence, 
the proximate causation. The ruling on damages is some¬ 
thing else again, but you have gone ahead on that now to 
the point where I say you butter no parsnips. 

It is entirely up to you. I am not indicating anything 
except to say that I have heard enough. I can make my 
mind up, unless there is some witness or witnesses that 
absolutely put the point beyond any question. And then 
again you have got the matter of credibility and 
2738 weight. So you have no one can testify with either 
infallibility or impeccability in that respect. 

(In open court:) 

• • # • 

William R . Lowery 

resumed the stand, and having been previously duly 
sworn, was examined and testified further as follows: 

Cross Examination (Resumed) 

BY MR. BRESS: 

Q Mr. Lowery, at the conclusion of our session on 
Thursday the last question that I asked was one that 
related to an affidavit dated April 10, 1950, which I had 
marked for identification. Before I resume at that point, 
have you read your testimony since Thursday? A No, 
I haven’t. 

Q Have you discussed your testimony? A No, I 
haven’t. 
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Q You have had no discussions about this case with 
anybody since you left the witness stand? A None, 
whatever. 

Q You remember, Mr. Lowery, that when I asked you 
whether or not when you saw the DC-4 it had already 
passed beyond the pumphouse—that is, it was east 

2739 of the pump house—I directed your attention to 
certain answers which you had given to the CAB, 

and your answer was, after those prior answers were 
read to you, “Well, they may read that way but my 
meaning of that was or should have been, in the vicinity 
of this pump house, because he had not passed this pump 
house.” Do you remember giving us that answer near 
the end of your testimony last Thursday? A Yes, I 
did. 

Q Remember I asked you, Do you mean to tell us that 
you didn’t understand what they were asking in the ques¬ 
tion or were you so upset you didn’t actually state what 
you wanted to say in your answer?” Remember that 
question I ask you? A Yes, I remember that. 

Q Remember, you answered: “Well, I probably didn’t 
state accurately; in other words, in words like I would 
want it to be stated.” Do you remember that? A That’s 
right. 

Q Then I asked you again, and you said that it would 
still be in the vicinity of the pump station when you saw 
it but you did not state that it had passed the pump 
station? A Yes. 

* * • • 

2740 Q All right, let me put it again, Mr. Lowery. 
Did you or did you not mean to tell us the other 

2741. day that at the CAB they didn’t get down exactly 
the words as you meant to give them. Is that 
right? A Well, the statement there isn’t worded in the 
way that I would have it mean, no, not of what I saw. 

Q The statement at the CAB was not in the words 
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that you did use or the words you believe now you should 
have used? 

MB. BURKE: If Your Honor please, that is not what 
the witness said. 

THE COURT: No. I took him to mean that the 
words as used do not purport to mean just exactly what 
he meant. 

If that was taken down stenographically, he is not in¬ 
veighing against the accuracy of the transcription. What 
he is saying—I take him to say—is that whatever is there 
is not what he meant, and if he used that language, it was 
not the idea that he meant to convey. Is that correct, 
sir? 

THE WITNESS: What I mean, what I meant, Your 
Honor, in this case the flight of the DC-4, when I said 
he was passing the pump house, I meant that he was 
passing some place close within that vicinity of that 
pump house, that he had not gone beyond the pump 
house. 

BY MR. BRESS: 

Q We are all referring to the DC-4? A That is 
what I am referring to. 

Q At its position when you first saw the P-38, is 
2742 that correct? A Yes. 

Q I don’t want to quibble with you about 

whether the CAB words are exactly the way you would 

want it worded today; do I understand that the words 

that I read to vou from the CAB were the words that 
• 

were used at the CAB? A They might be. They have 
them there. Whether those actual words were used or 
not, I don’t have that rememberance of that far back. 

Q I direct your attention, Mr. Lowery, to a few more 
places where you said the same thing, and let me ask you 
whether or not all the answers that you gave there with 
respect to whether it had passed the pump station were 
not what you meant to say: At page 363 of the CAB 
transcript in long answer to a question that begins on 
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the previous page, you said, ‘‘Well, now, to my left as I 
was walking down the road there to my left there, if you 
have ever been down Mount Vernon Boulevard, there is 
quite a number of trees along in there. In other words, 
there is the foliage in there, and it is pretty thick. Well, 
about the time that he passed tills pumping station I 
would judge that was the first that I saw of the P-38.” 
Now, there was no question being asked you. You were 
asked to tell a story and you told a long story, including 
that. Now, is that wrong? A That isn’t worded like I’d 
have it worded. 

2743 Q That isn’t worded right, either? A That 
isn’t what I would mean, no. 

Q Then the next question was asked you: “Now, 
about the time that the DC-4 passed the pumping station, 
that was the first point at which you saw the P-38.” That 
was a question that was then put to you. And then you 
answered that one, again: “I would judge that is about 
where he was when I first saw the P-38 somewhere in 
there. I could not see the pumping station due to the 
fact that the road makes a swing around in there, and so 
does the fence on the yards, and it obscured my view of 
the pumping station in order that I might get an accu¬ 
rate judgment of where he was, but I would judge that 
he was right near this pumping station.” Do you re¬ 
member saying that? A Yes, I remember that. 

Q Is it a fact that the foliage there at the point where 
you saw the DC-4, as you say now, in the vicinity of the 
pumping station, was the foliage there such that you 
could not see the pumping station? A I could have 
seen the pumping station by taking a good look. I prob¬ 
ably could have seen it. I could see Mount Vernon 
Boulevard. 

Q You could see that from the left? A I could see 
that from the left, yes. 
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Q But looking straight ahead down the road— 

2744 A Well, now, the pumping station wouldn’t be 
straight down the road. If I looked straight down 

the road, the pumping station would still be to my left. 

Q Right, the pumping station is between the road 
which you were on and the fence? A Yes, that’s right. 

Q And the road bends, does it not? A Yes, it bends 
back to the right. 

Q And by reason of that bend in the road and the 
trees, your view of the pumping station itself is ob¬ 
scured? A It was at the time to a certain extent, yes, 
but by a close look you could have seen the pumping 
station by looking to your left there or probably the way 
I would have stood in the road, why, I could look practi¬ 
cally .-just the least bit to my left, I could have seen the 
pumping station, but I would have had to look through 
these trees to have seen it. 

Q I have just directed your attention today to the 
other instances in which you referred to the DC 4 as hav¬ 
ing passed the pump station when you first saw the P-38, 
and you say that in this additional instance also that the 
words used there by you and the words used by the man 
who was asking the questions at that time did not clearly 
represent what you meant to say, is that what you say? 
A They did not, no. That statement is not 

2745 worded like I meant to have—to have had it said, 
no. 

Q Not like the way you meant to have it said, is that 
what you say now? A That’s what I said. 

Q Did you have any reason for believing that those 

words did not fairly represent what you wanted to say 

at that time? A I had no reason, whatever, because I 

am not interested in the whole thing, it is nothing to me, 

I had no reason to have—only to have it worded as near 

as thev could word it to what I actuallv saw. 

• •* 

Q Has your attention been attracted, directed recently 
to the wording that you used at the CAB? A No, sir. 
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Q Did you for the first time realize that the wording 
was not accurate to represent what you intended to say 
when I asked you these questions here on Thursday? A 
Repeat that question again. 

Q I say was it the first time, on Thursday—was that 
the first time—last Thursday—that your attention was 
invited to the meaning of the words which you used at 
the CAB? A That’s right, yes. 

Q And you at no time prior to that had that 

2746 called to your attention? A No, because I had 
never read the statement. I have the statement, 

the same statement you have there. I have one of them, 
and I had never read it until I went back home and read 
it, since I have been away from here. 

Q When did you read that statement? A Well, I 
read the statement yesterday morning, I believe it was. 

Q Where did you get the statement, from whom? A 
Well, I have the statement at home. 

Q Where did you get it from? A Well, now, do I 
have to tell that? 

Q Yes, sir. A Well, the CAB sent it to me. 

Q Why did you hesitate to tell me who gave you that 
statement? A Well, what’s my personal property, why, 
I didn’t think that I would have to tell you what I have 
personally. 

Q Is that your reason for refusing to tell us? A 
Yes, yes, yes. 

Q And you read it over since you were here last 
Thursday? A I read it over yesterday morning, yes, 
sir. 

Q Who asked you to read it over? A No one at all. 
I read it in my own home. 

Q And your attention was then refreshed that 

2747 you did make the statement at the CAB that I 
have called to your attention? A I read it over 

to see just how my statement was worded, yes. 
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Q How long have you had that transcript at your 
home? A Well, I have had it for some time. 

Q Did you .get it in the last few days? A No. 

Q Who gave it to you, who in the CAB? A It came 
in the mail. 

Q Did you request it? A U. S. mail. No, I did not 
request it. 

Q Did some letter come with it? A No, no letter, 
whatever. 

Q It just came in the mail out of the blue, you didn’t 
talk to anybody about that statement? A It came to me 
unknowingly. I had no idea that I was going to get it, 
and I also have a map of the railroad yards. 

Q After getting it, did you confer with the CAB rep¬ 
resentative? A I did not. 

Q Did you confer with the District Attorney’s office? 
A I didn’t. 

Q Did you confer with Eastern Air Lines? A I con¬ 
ferred with no one. 

2748 Q You didn’t confer with the FBI? A No one. 

Q Nobody from the FBI came and interviewed 
you? A Concerning this statement? 

THE COURT: Just a minute. I am assuming—I may 
be incorrect in my assumption—that the witness testified 
before the CAB and received a transcript of his testi¬ 
mony. Is that how it was ? 

THE WITNESS: Yes, that is how it was. 

THE COURT: How shortly after your testimony be¬ 
fore the CAB did you get this copy? 

THE WITNESS: Judge, Your Honor, I couldn’t say 
just— 

THE COURT: When did you testify before the CAB, 
how long ago, how long after the accident ? 

THE WITNESS: It was when the—I couldn’t tell you 
just what the date was, because I have never went back, 
I have never looked, thinking that the thing was probably 
over with, I have never refreshed myself on the date. 

THE COURT: Can you tell me the year? The ac- 
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cident happened November 1, 1949. How long after the 
accident did you appear before the CAB ? 

THE WITNESS: I don’t remember that. I don’t re¬ 
member when I did go over. 

THE COURT: How long have you had this statement, 
would you say? This copy? 

2749 THE WITNESS: Well, now, actually I couldn’t 
tell you just how long I have had it. It wasn’t—I 

would say it wasn’t over sixty days after the hearing. 
BY MR. BRESS: 

Q Sixty days ago from now? A After the hearing 
at the CAB. 

Q Was a letter— 

THE COURT: I don’t think it is material, Mr. Bress. 
THE WITNESS: No letter at all. 

THE COURT: Just a minute, please. 

MR. BRESS: No other witness at the CAB hearing, 
to my knowledge—I state this as an officer of the court— 
received that kind of treatment. 

THE COURT: Well, he received that kind of treat¬ 
ment, apparently. He got it in that fashion. But I don’t 
think it is important. 

MR. O’DONOGHUE: I move that Mr. Bress’ testi¬ 
mony be stricken. 

MR. BRESS: My observation to the Court was— 
THE COURT: Mr. O’Donoghue characterizes it as 
testimony, you characterize it as observation, and I make 
the statement, either observation or testimony, that it is 
to no point. 

MR. BRESS: I characterize it as an observation be¬ 
cause I wanted to justify my right to pursue it further. 
THE COURT: It is a magnification of some- 

2750 thing, of a collateral aspect that we are not con¬ 
cerned with at all. 

MR. BRESS: May I ask this one question, Your 
Honor, about that, and I will drop it: 
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BY MR. BRESS: 

Q Did you receive that copy of your testimony within 
the past six months! A No, sir. 

Q You know’ that to be a fact! A I know that to be 
a fact. 

Q I think I asked you whether or not you had con¬ 
ferred or been interviewed by the FBI and I didn’t get an 
answer. 

THE COURT: That is immaterial. What difference 
does it make! The witness has testified from the stand, 
and you have sought to indicate that he has testified to 
something to the contrary in hearing before the CAB. 
Now’, w’hether or not he has been interviewed by the FBI 
or the Treasury or anybody else may be interesting, but 
it butters no parsnips as far as w’e are concerned. 

MR. BRESS: I offer it only for the purpose of show¬ 
ing the reason for the witness’ change in testimony, or 
the reason for his interpretation of what he said pre¬ 
viously to be different from what he says now’. 

THE COURT: All of that which you say is for the 
jury to determine when the jury comes to weigh 
2751 his testimony. Whether he w r as interviewed by the 
FBI or Internal Revenue or bv President Eisen- 
how’er doesn’t make any difference. 

BY MR. BRESS: 

Q Mr. Lowery, I asked you a few’ questions on Thurs¬ 
day to ascertain w’hether or not the possible difference 
in the meaning that you intended and the words as used 
at the CAB could have resulted from the fact that you 
may have been nervous on the witness stand. Were you 
or w T ere you not! A Well, I—it was the first time I 
was ever on a witness stand. I could. 

Q You might have been! A I might have been, yes. 

Q I show’ you that affidavit there, and ask you now 
w’hether or not that is your signature. A It is. 

Q That is your signature. Could I direct vour atten¬ 
tion, Mr. Lowery-—do you remember signing this affidavit! 
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It is signed before a notary public in Arlington, Virginia, 
on the 10th of April, 1950, and the notary public’s name 
is Nathan Metro. Do you know a man by the name of 
store over there, isn’t he? A That’s right, 
that? A I know a grocer over there by the name of 
Metro. 

Q Nathan Metro is a man who operates a grocery 

2752 Q And you deal there, do you? A I do. 

Q Does that refresh your recollection that you 
went to your own grocery store to sign this affidavit? A 
I signed so many of those things until this one here, I 
actually, I don’t remember whether I signed this in my 
own home or whether I signed it in the grocery store. 

Q Irrespective of where you signed it, does the fact 
that Mr. Metro, as a notary public, appears on there, and 
he is your grocer, help refresh your recollection about 
the time and the circumstances under which he took your 
acknowledgment of that document? A No, I don’t be¬ 
lieve it does. 

Q Looking at the page on which your signature ap¬ 
pears. A In April that—that was so long after the 
CAB hearing. 

Q Yes, the CAB— A So long after. 

Q Yes, the CAB hearing, that is what I am getting 
at. The CAB hearing was in 1949. This was in April, 
1950, about four months later, and the reason why I 
thought possibly there may be some misinterpretation, 
that maybe you were nervous at the time you testified. 
You weren‘t nervous at the time you signed this affidavit, 
were you? A I don’t suppose I was. 

Q In this affidavit did you state, “I cannot tell 

2753 precisely what was underneath the planes when 
they collided, because the trees along the road 

partly obscured my view, but the DC-4 had passed south 
of the pumping station and was to the east of it when I 
first saw the P-38 getting almost on top of the DC-4.” 
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Now, do those words correctly express what you intended 
to say at that time? A Well that word “passed” there— 

Q Wait a minute, let me proceed this way first: Did 
you make that statement? A I probably did. It’s down 
here. I probably did. 

Q At the time you made the statement you were not 
under the same tension or pressure of being on the wit¬ 
ness stand that you were at the CAB hearing. At the 
CAB you said that the DC-4 had passed the pumping 
station before you saw the P-38. Here you say the same 
thing. Now, let me ask you this. Does it refresh your 
recollection, now, that that is the fact? A It is not the 
fact that the DC-4 had passed from where 1 was walking 
down the road this way, and that pumping station was 
this way. He had not gone over here. That’s what I am 
trying to tell you. In other words, he had not gone past 
the pumping station towards Mount Vernon Boulevard. 

Q Is the statement as read to you, the words as read 
to you from the CAB transcript, untrue, where you 
2754 said that it had passed? A Will you ask that 
question again? 

Q When the answers which are attributed to you— 
that is, the answers which you claim to have given at the 
CAB in which you said that the DC-4 had passed the 
pumping station before you saw the P-38, were those an¬ 
swers untrue? A What I am trying to tell you about 
this thing here— 

Q Wait a minute, sir, the loose use of language won’t 
help. I want to get an answer to the question. Do you 
understand the question? 

MB. BURKE: Your Honor, I object to the way Mr. 
Bress is proceeding. He has a right to answer any ques¬ 
tions he asks. 

THE COURT: I think, Mr. Bress, the witness has al¬ 
ready indicated, if the language was used, as, presumably, 
the transcript indicates it was used, it was not what he 
meant to say even though the language presumably might 
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lead to the conclusion that what the language indicated 
he said was said. 

Again I say I think, as I told counsel at the bench, you 
are laboring the point. 

You may answer, sir. 

THE WITNESS: State the question again. 

THE COURT: Was what you testified before the 
CAB in the language used—what the language used pur¬ 
ports to indicate—untrue? 

THE WITNESS: I wouldn’t call it untrue, but, 
2755 Your Honor, what I am trying to state here, what 
I have been trying to tell him, and I will continue 
to tell him, is that this plane, like I stated there just then, 
this plane had not passed toward Mount Vernon after 
passing this pumping station. 

BY MR. BRESS: 

Q Mr. Lowery, in this affidavit on April 10 did you not 
state, “I cannot tell precisely what was underneath the 
planes when they collided, because the trees along the 
road partly obscured my view, but the DC-4 had passed 
south of the pumping station and was to the east of it 
when I first saw the P-38 getting almost on top of the 
DC-4. A The east of the pumping station—what I 
meant about this warding right here, to the east of the 
pumping station—be looking this w’av and am being in 
this direction from the pumping station (indicating). 

Q What direction is east from the pumping station? 
A Well, that v^ould be southeast that way. 

Q Southeast of the pumping station? A Yes, it 
would be to the southeast. 

Q You mean that east of the pumping station does not 
mean that it was beyond the fence of the Potomac Yards? 
A He had not passed the fence, no. 

Q I am just asking you when you used the words, 
“east of the pumping station,” do you mean that the 
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plane was not then on the Memorial Boulevard side 

2756 of that fence? A He was not, no, sir. 

Q I thought I heard you tell us on Thursday 
that this pumping station is a little building which sets 
right up to the fence within a matter of a few feet of it— 
pump house—the dotted line here represents the fence 
and your pump house is right up by the fence? A That 
is right. 

Q What could there be east? What could be meant 
by east of the pump house without being east of the 
fence? A What I mean about this, in his course of 
flight, if you will notice, coming from the round house 
there, that he was to this side, to the south side, and 
what I would call the southeast side of this pump house. 

Q Southeast side of this pump house. What is the 
southeast side of the pump house if it isn’t on the other 
side of the fence? A It would be more—the line cf the 
fence breaks there and goes the other way, follows Mount 
Vernon Boulevard. It is a break in the fence there which 
turns to your left, and it goes down the boulevard. 

Q Mr. Lowery, according to—this is your pump house, 
the map shows the fence like that. We knew that this 
is the Memorial Boulevard—Mount Vernon Boulevard— 
and we know that this is water over here (at blackboard). 
We know that this is north. This is very rough. 

2757 The distance between the east wall of the pump 
house and the fence, the iron fence you described 

the other day as not any more than the distance from me 
to you—is that correct? A I couldn’t tell just how 
far it is. 

Q Didn’t you say the other day that it was approxi¬ 
mately that distance? A Well, I said it was—it was 
close, close to the fence. 

Q When you use the words here, apart from the words 
used at the CAB, when you used the words here, the 
“DC-4 had passed south of the pumping station”, by 
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south you mean in this direction, right? South is down 
here. Is that south of the pump station, right? A Yes. 

Q “. . . had passed south of the pumping station and 
was to the east of it when I first saw the P-38 getting 
almost on top of it.” East of it would mean east of this 
line here, wouldn’t it? A What I mean—it w’as more 
from—it was more this way. That fence breaks right in 
there and goes this way. 

Q Will you come down here, Mr. Lowery? A Can’t 
you see it on this map here? 

Q Mr. Lowery, I have indicated— A Let’s look on 
the map. 

• • • • 

2758 THE COURT: If the witness, Mr. Bress— 
THE WITNESS: Let’s look on the map. 

THE COURT: Just a minute, please. If the witness 
cannot in any way orient himself as far as your diagram 
is concerned, and if he can indicate with reference to the 
map, which is a photostatic reproduction of the area in 
question, wfiiv not let him use the map? 

MR. BRESS: I will. He is referring to a point south¬ 
east of the pump house— 

THE COURT: I know what he is referring to. But 
the question is, can he pick it out on your diagram, and 
he indicates that he cannot, not so much in words but by 
his reaction to your suggestion that he use your diagram. 
He would rather use the map. 

BY MR. BRESS: 

Q Do you mean to say that you cannot point out what 
you mean by the diagram that I have roughly drawn on 
the board? A No, I can’t. 

Q You can’t? A No, on account of the fence. What 
I am trying to show you here is that this fence breaks 
here and goes the other way. You have got the fence 
going straight. 
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Q Would you show how it breaks. A It breaks off 
to your— 

2759 THE COURT: Let me interrupt again, please. 
Mr. Lowery, can you find the break in this fence 

on that photograph? 

THE WITNESS: I don’t know if I can, Your Honor, 
on this. 

THE COURT: Take a look at the photograph, first of 
all, and see whether or not you can orient yourself as to 
these places we are discussing. 

BY MR. BRESS: 

Q When you say break in the fence, you don’t mean 
that the fence stops, do you? A No, I mean it makes a 
turn there. 

Q The fence makes a turn? A Yes. 

Q All right, let’s see that. A Can I look at that map 
over there? 

• • • • 

2760 THE WITNESS: Here is what I am talking 
about here, is this fence here. See, it comes like 

this way. (Indicating on chart.) 

THE COURT: Let me again interrupt. Let’s point it 
out on the map, and after it is pointed out, show it to the 
jury so they won’t be straining their necks trying to see 
the impossible. 

MR. BRESS: I think it has already been pointed out 
that the dotted line all the way down is the fence, and 
where the witness has put his initials and a point and a 
circle with the letters “P.H.” there is the pump house, and 
that line—Mr. Lowery, just confirm this—from the pump 
house straight down here, that line continues along the 
line of the Memorial Highway, is that right? 

• • • * 

THE WITNESS: No, here. Here is what I am try¬ 
ing to tell you: When this plane, where this fence comes 
back in here, what I mean by the east, what I meant by 
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that, that this plane was back in here between this road 
and this fence. 

2761 BY MR. BRESS: 

Q You mean by east, you mean west? A That 
was my meaning of the thing when I testified, and that’s 
what I saw in the air, and that’s all I can testify. 

Q Every time you said east your explanation on this 
diagram is, you meant to the left side, which would be 
west? A I meant that the plane hit, when the collision 
occurred, it occurred like the pump house, it occurred 
over in here. 

Q We have heard that, Mr. Lowery, but you know my 
question. 

THE COURT: I think we have the situation where it 
all depends on the point of view of the observer. If he 
is looking at this map, of course, it would be another 
direction; if he is walking along the road, it would be 
another direction again. 

• * • * 

Q When you say the fence is broken, I don’t under¬ 
stand you. Can you explain it to me again? A What 
I mean, a break in the fence, the fence turns where it is 
running, you might say, almost south there. It turns 
back to the southeast, following the boulevard. 

Q How far from the pump house does it begin 

2762 to turn to the southeast? A I couldn’t answer 
that question. 

Q You don’t mean in the vicinity of the pump house, 
do you? A Right near. 

Q By right near you mean 500 feet away, a thousand 
feet away? A I couldn’t tell you just how many feet 
it is. 

Q You couldn’t tell whether it is one hundred, five 
hundred, or a thousand? A I couldn’t tell you. 
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2763 Q When you read over your CAB testimony 
over the weekend, did you come to the conclusion 

while reading it that wherever you used east or southeast 
you meant west or southwest? A No, I did not. 

Q Was that your explanation—did you realize that 
the words were misused in that way for the first time 
while you were on the witness stand today? 

MR. O’DONOGHUE: May we have pointed out where— 

THE COURT: Just a minute. 

BY MR. BRESS: 

Q Mr. Lowery, on Thursday when you were examined 
you used east in another direction. 

MR. O’DONOGHUE: What page? 

MR. BRESS: In answer to the question on page 2641. 

THE COURT: I repeat again, Mr. Bress, that it all 
depends on the witness’ point of view. I am speaking 
now of the point of observation with reference to that 
chart that has been pretty much in controversy this after¬ 
noon is not the witness’ point of observation as he is 
walking along the road, so the directions would be dif¬ 
ferent. 

BY MR. BRESS: 

2764 Q Mr. Lowery, you heard what the Court ob¬ 
served. Do you mean when you used east in your 

testimony you were referring to things to your right as 
you walked down the road, and that things to the west 
were to vour left? Do you mean that? A No, I don’t 
mean that. 

Q You didn’t mean that? A No. 

Q Do you know the difference between east and west 
when you are on the road and you know the difference 
between east and west when you are up at the map, don’t 
you? A I hope I do. 

Q On Thursday when I asked you the question at the 
bottom of page 2641, question: “And the top of the trees 
are to the east of the pump house, aren’t they?” And 
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your answer was, “Yes.” By that you knew what I 
meant, that in the direction you were walking they would 
be to the left of the pump house? A Sure. 

Q And on the map they would be to the right of the 
pump house looking at the map? A I understand. 

Q When you said east, on Thursday, did you mean 
west? A I didn’t mean west. 

Q Mr. Lowery, from your position about 150 

2765 feet south of the stock pen on this roadway, when 
the actual collision occurred you had to see it from 

in front and a little to the left, looking through the trees, 
did you not? A I didn’t have to look to my left, no, 
not when the collision occurred, no. 

Q What direction were you facing at that time? A 
I was facing south. 

Q Due south? A Well, it was exactly due south or 
not. 

Q You don’t know? A I don’t know whether it was 
exactly south. I was walking down the road and that’s 
the way the road runs. 

Q The road bends, too, does it not? A Yes, it makes 
a little bend. 

Q When you saw the planes coming together, you did 
see them come together? A I hope I did, yes. 

Q You saw that through the foliage, did you not, and 
the foliage obscured your view to some extent? A Then 
they come together I saw it over the top of these trees. 
Q Over the top? A Yes. 

Q Not through it? A Over the top right at the edge 
of these trees—over the top. 

2766 Q Over the top in the direction looking in a 
general southerly direction from where you were, 

is that right? A Not a general southerly, no. 

Q Do you mean due southerly? A No, it wasa't due 
southerly. 
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Q Then you mean southeasterly? A It would prob¬ 
ably—it might have been a little southeasterly, yes, from 
where I was in this road, yes. 

Q Looking southeasterly from your position would be 
looking toward the highway and the water, would it not? 
A No, not exactly. 

Q And looking southeasterly you had to look through 
the trees to see this crash, did you not? A Not through 
the trees, no. 

Q Do you mean that you could see it by looking over 
the trees and there was nothing about the trees that 
extended beyond the point of the crash? A There was 
not The heighth of the plane. 

Q In your affidavit you said, “I cannot tell precisely 
what was underneath the planes when they collided be¬ 
cause the trees along the road partly obscured my view.” 
A That’s right. That’s along, directed to my left. 

Q At page 368 of the transcript before the CAB did 
you not have this question asked you and did you not give 
this answer: Question: “Did you actually observe 
2767 the crash, see it, or were the trees in the way?” 

Answer: “I saw the plane when it hit it, but of 
course it was through the trees, as I said, and I couldn’t 
get a clear vision of it.” 

When did your vision clarify? 

MR. BURKE: If Your Honor please, I object to that. 
That is in no way consistent with what this witness said. 

MR. BRESS: This is not quite as pointed cross exam¬ 
ination as the broad latitude Your Honor allowed to the 
defense. I request that I be given the same latitude. 

THE COURT: I am not in any way saying as to how 
far you can go in your cross examination. 

MR. BRESS: I know that. I am answering that ex¬ 
amination to remind Your Honor of the broad latitude 
permitted properly on cross examination. 
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BY MR. BRESS: 

Q Did you hear the question? A Repeat the ques¬ 
tion. 

THE COURT: We spent a great deal of time on this 
point. I am not talking about the testimony of the wit¬ 
ness. We spent the better part of three days on this 
thing. I am going to close it out this afternoon, as to 
where it happened, on the land or the water. I have 
heard enough about it. 

MR. BRESS: If the Court pleases, may " r e approach 
the bench? 

(At the bench:) 

276S THE COURT: I want you to have the oppor¬ 
tunity to cross examine this witness fully and com¬ 
pletely, but I want no further witnesses, as far as I am 
concerned, with reference to whether it happened over 
land or water. 

MR. BRESS: As far as the plaintiff is concerned, as 
far as my clients, there is as much difference between re¬ 
covery of a nominal amount and recovery of a substantial 
amount— 

THE COURT: Precisely, but you finished your case. 

MR. BRESS: Yes, I have. And this witness has been 
offered to try and— 

THE COURT: I am not talking about this witness. 
You have a full right to cross examine him to your 
heart’s content, because it is important. But I am only 
saying that we have spent a lot of time on this thing. 
Your case is in. I don’t think that we ought to spend 
any more time on it, that is all, as far as the United 
States is concerned, because I have heard enough. 

MR. O’DONOGHUE: Your Honor is satisfied? 

THE COURT: I am satisfied that a mere parade of 
witnesses is not going to help unless the witnesses have 
something to say, and up to now* some of them have 
merely been guessing. There observation has not been 
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of a character that I would place too much credence in, 
because you have to balance out the aspects of the 

2769 thing from their point of observation, where they 
were, and what they were doing at the time. I 

am only mentioning this because you have a jury here 
over a month, and spent five days on this thing. If you 
want to spend the rest of your life, I don’t. 

(In open court:) 

THE COURT: You may answer, sir. Read the ques¬ 
tion. 

(The question, lines 23, 24 and 25, page 2766, and lines 
1 thru 4, page 2767, was read.) 

BY MR. BRESS: 

Q I withdrew that last question of when did your 
. vision clarify, and say, is the question, as has been read 
to you, a correct answer which you gave to that question 
at the CAB? A That would be—that answer would be 
correct to a certain extent, that where through the trees 
there, that I couldn’t see. At the moment of the crash, 
when they actually hit, I saw it, but now what happened 
after that I couldn’t say, because that is when it disap¬ 
peared in behind these trees. 

Q You could not get a clear vision of it? A Not 
after it happened; I couldn’t tell you a thing after it 
happened; I couldn’t tell you anything about it. 

Q When you said, “I saw the plane when it hit it, 
but of course it was through the trees, as I said, and I 
couldn’t get a clear vision of it,” you were referring to 
what happened after the planes had already 

2770 crashed? A As they hit, and when they broke in 
two, that’s the last I saw of them. I saw that. I 

got a good vision of that, and that’s the last I saw of 
the plane. 

• * * * 
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MR. RRESS: This Exhibit 24 is taken from the case 
of Peck against Eastern Air Lines, and has been marked 
Exhibit No. 24. I have another copy of this affidavit, so 
that you will not disrupt the Court’s file in this case. 
Can we agree, gentlemen, that I can have my copy of 
the affidavit—I have profread it, and it is exact—marked 
as Plaintiff’s Exhibit No. 24, and return this one to the 
court file? 

* • * * 

THE COURT: Yes. That is the affidavit of Mr. Low¬ 
ery with respect to which counsel cross examined him, 
which is taken from the Peck case. 

• • • • 

2771 MR. O’DONOGHUE: We have a couple of more 
witnesses here this afternoon whose testimony, at 

least as far as we are concerned, has primarily to do with 
situs. 

In view of what Your Honor said, we don’t want to 
call them for that purpose. 

THE COURT: Let me say this: I indicated, at least 
I meant to indicate, if I didn’t make it specifically clear, 
that if you have witnesses who are on the ground and 
whose point of observation is some distance from the area 
in which the accident happened that, of course, it would 
be merely evidence of a character which might be called 
cumulative with reference to the testimony of other wit¬ 
nesses in the same situation. 

MR. O’DONOGHUE: Yes, sir. 

THE COURT: But if you have any witness whom you 
think from the standpoint of his observation and his op¬ 
portunity to see can throw light on the subject, I am not 
going to inhibit you in any way, and I think Mr. Bress 
does not and would be delighted, as a matter of fact, if 
such witness be tendered. 

2772 MR. O’DONOGHUE: Of course, we believe it 
may be that at least one of these witnesses has 
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some testimony to give which may reflect not only on the 
question of situs but as to the question of whether or not 
Eastern would be liable. 

Do you want to call them, Mr. Galiher? 

MR. GALIHER: If you are not going to call them, I 
will call them. 

THE COURT: Presumably, you have covered the 
waterfront, then, haven’t you? 

MR. O’DONOGHUE: Yes, Your Honor. 

THE COURT: With reference to situs. 

MR. O’DONOGHUE: We have a great many wit¬ 
nesses as to the situs of the accident. Some are better than 
others, obviously. 

THE COURT: Well, let me ask you this question: I 
am being importuned by the Chief Judge as to when can 
we see our way out of this business, assuming the case 
goes all the way through. 

This is off the record, Mr. Reporter. 

MR. O’DONOGHUE: I should think about two more 
weeks, Your Honor. 

THE COURT: We will go on then. 

(Counsel having returned to the trial table:) 

MR. BURKE: Call Mr. Heislup in. 

Thereupon, 

2773 J. P. Heislup 

was called as a witness by counsel for the defendant 
United States of America and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 
BY MR. BURKE: 

Q Will you please state your full name, Mr. Heislup? 
A J. P. Heislup. 

Q Keep vour voice up so we can all hear you, please. 
A Yes. J. P. Heislup; Derrick Engineer, R. F. & P. 
Railway. 
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Q Where do you live? A 241 South Peyton Street, 
Alexandria, Virginia. 

Q Were you so employed on November 1, 1949? A 
I certainlv was, sir. 

Q And on November 1, 1949, Mr. Heislup, did you 
have occasion to witness a mid-air collision between a 
P-38 aircraft and a DC-4 airplane? A Yes, sir. 

Q Will you tell us where you were? A Well, I was 
working on No. 1 track at the time in the East Shop, 
handling the derrick. 

Q May I interrupt you, Mr. Heislup? Would you 
care to come down here, sir, to this chart? 

Have you seen a chart identical to this in your of¬ 
fice? 

2774 THE COURT: For the purpose of the record, 
what is that Exhibit number? 

MR. BURKE: No. 1. 

MR. PRESS: Plaintiffs’ exhibit. 

BY MR. BURKE: 

Q Will you answer the question? A Yes, I have. 

Q You will have to speak loud enough so the reporter 
can hear you. A Yes. 

Q Will you with this pencil please point on the chart 
where you were when you first observed either of the two 
planes? A Where I was? 

Q Yes. Where you were when you saw either of the 
two planes. A (The witness indicated.) 

Q Will you please put a circle around that, sir, and 
your initials? A (The witness complied with the re¬ 
quest.) 

MR. BURKE: Will you step out of the way? 

We will roll this up and let the jury see it. 

Do you want to point to it again, Mr. Heislup, where 
it is? 
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2775 Q Isn’t that correct, sir? A Yes, sir. 

Q Now, sir, I ask you which plane did you see first? 
A The DC-4, sir. 

Q Let me go back to my question prior to that. 

What were you doing, sir, at that time? A I just 
happened to set a wheel of a freight car with a derrick. 
Q With a derrick? A Yes, sir, setting on the rail. 
Q Will you state what your occupation is? A Der¬ 
rick engineer for the R. F. & P. Railway. 

Q You saw the DC-4 first; is that right? A Yes, sir, 
and then this little plane was closing in, and I shouted 
to some of the fellows: There will be a crash. 

Q Yes, sir. A And by that time it was bingo. 

Q Are you able to state how far you were from them? 
A I would say, approximately 2,000 feet, more or 
less. 

2776 Q From the crash? A From the crash; yes. 
Q Now, sir, I will ask you to come back to the 

chart. 

Arc you able to place a point on the chart where the 
collision occurred? 

MR. BRESS: The witness has not shown if he could 
see. 

MR. BURKE: He stated that he could. 

BY MR. BURKE: 

Q Are you able to place the point on the chart, sir? 
A Yes, sir. 

Q Will you please do that? 

MR. BERNSTEIN: We object to that. Wait a 
minute, Mr. Heislup. 

Your Honor, as with the prior witnesses, unless it is 
first showm the witness could relate what he saw’ in the air 
to what w’as on the ground, he should not do that. 

THE COURT: What w’as the objection, again? 

MR. BERNSTEIN: Unless it is shown what the wit¬ 
ness saw’ in the air w’as related to some point on the 
ground. 
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THE COURT: He has indicated at the chart where he 
was at the time. 

MR. BERNSTEIN: That is correct. 

THE COURT: He testified what he was doing, and 
then he said in response to a question, that he saw the 
DC-4 first, and then he saw the little plane closing in, 
and then he shouted: There will be a crash, and 

2777 then he indicated by a resort to the vernacular— 
he used the word “bingo”—it happened. 

Then he was asked the question how far was he from 
the place where this crash occurred, and he said 2000 
feet. 

MR. BERNSTEIN: No objection to that point. 

But the question Mr. Burke is now asking is: Can you 
place a mark on the chart where the crash occurred, 
without having laid a foundation whether he could relate 
what he saw in the air to something on the ground. 

THE COURT: You may adopt counsel's question and 
ask him that. 

BY MR. BURKE: 

Q Will you answer that question? A Well, I left the 
machine to go toward the crash. After the planes 
crashed, the fuselage of the DC-4 swung a few minutes, 
then broke off and rolled, barrel-wise and forward, and 
the part of the DC-4 goes in the lagoon there, and the 
Lockheed hit with his left wing and left motor, and 
turned and went back to the right and went behind the 
trees and into the river. 

So then I go down to this place. Well, it was two 
bodies laying on the terrace, on the outside of the boule¬ 
vard. 

Q On what side of the boulevard? A On the east 
side, I guess you would call it. 

I started toward the plane and, well, the cars 

2778 were stopping, and I left and told the rescue squad 
to get there, and I got out, and on the side of our 
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fence, on the railroad property, there was a seat, and a 
flare released from one of the planes on the railroad 
bank, and clothing, on the railroad property, and there 
was clothing we picked up there. 

Q Will you please place with your pencil the point on 
the chart where the collision occurred? 

MR. BERNSTEIN: The same objection. He has not 
shown at the time of the impact that he related the planes 
in the air to anything on the ground. In fact, he has 
shown he could not do that. 

THE COURT: If he can place it on the chart, he will 
overcome the objection. 

MR. BERNSTEIN: His testimony has already indi¬ 
cated whatever mark he would make would be a recon¬ 
struction based upon what he saw afterward. 

THE COURT: Overruled. 

BY MR. BURKE: 

Q Will you please so place it? A (The witness com¬ 
plies with the request.) 

Q Will you please draw a line out this way and place 
your initials right under it? 

The circle just right here; is that the point? Is that 
correct? A Yes, sir. 

2779 MR. BURKE: Will you show that point to the 
jurors, please, sir? 

You drew a line right through the center of it and put 
your initials up here; is that correct? 

THE WITNESS: Yes, sir. 

MR. BURKE: Does Your Honor care to see it? 

Resume your seat, Mr. Heislup. 

That is all. 

MR. BRESS: May I cross-examine, Your Honor? 
May I proceed, if the Court please, to cross-examine at 
this point? 

THE COURT: I think we will follow the pattern I 
have already indicated. Now, Mr. Galiher will cross- 
examine and Mr. Warner. 
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MR. BRESS: And may I restate mv point about his 
not having the right to cross-examine but only direct? 

THE COURT : Yes. 

Cross-Examination 
BY MR. GALIHER: 

Q Mr. Heislup, when you first saw the DC-4 plane, can 
you tell us where it was? 

THE COURT: Let me interrupt you. I am going 
to reiterate what I said at the bench. We are only inter¬ 
ested in the truth, as far as the truth can be determined 
by the testimony of the witnesses with reference to a past 
event, and in that aspect of the matter I am not going 
to stand by technical rules, and I am going to per- 

2780 mit counsel on both sides to cross-examine and 
cross-examine at length. Very well. 

BY MR. GALIHER: 

Q When you saw the DC-4 plane, the Eastern plane, 
can you tell us exactly where it was located with respect 
to the yards? A Well, when I first saw the plane, it 
was crossing our northbound hump. 

Q By the northbound hump, you refer to a position 
within your Potomac Freight Yards? A Yes, sir. 

Q Will you identify that, please, sir? A Yes, sir. 

Q Would you come down here, sir, and do it? A 
Yes, sir. 

THE COURT: Can you have the witness tell us what 
it purports to be? What is this so-called hump? 

THE WITNESS: That is where you separate the 
trains for different parts of the states. 

• • * • 

MR. BRESS: Can we have that described as 

2781 the line over the—the line was going generally 
northeasterlv? 

BY MR. GALIHER: 
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Q Is that a good description of it that this gentle¬ 
man used? A Yes. 

MR. WARNER: Instead of over, it would be north. 

THE WITNESS: Yes; north. 

BY MR. GALIHER: 

0 Now, Mr. Heislup, at that time did you notice if 
the landing gear or flaps were down on the DC-4 plane? 
A Yes, they were. 

Q And was it going in for a type of landing such as 
you had watched over the years with respect to many 
other planes? A Yes, sir. 

Q Coming across the railroad yards? 

MR. BRESS: Objection, if the Court please. 

THE WITNESS: Yes, sir. 

THE COURT: I will sustain the objection because 
we don’t know the type of landing that he observed over 
the years- 

BY MR. GALIHER: 

Q Can you tell us what type of landing you have 
observed over the years from that general proximity? 

MR. BRESS: Objection; as irrelevant. 

2782 THE COURT: He may answer. 

THE WITNESS: Well, I have noticed the 
planes for quite a number of years, going in, and mostly 
these big planes, and different fellows talked about— 

MR. BRESS: I object to conversation with other 
people. 

BY THE COURT: 

Q Was this plane doing anything other than any 
other large plane that you had seen over the years? A 
No, sir: going in for a landing, sir. 

BY MR. GALIHER: 

Q Now, at the time you first saw the DC-4 plane, did 
you see the P-38 also, or was it subsequent thereto? 
A It was just a matter of moments, and then I seen this 
plane close in, and as I just said a few minutes ago, it 
would be crashing. 
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Q When you saw the second plane close in, as you 
indicated, would you describe the manner in which it 
closed in? A Yes, sir. He closed in and caught the 
DC-4 with his left engine and left wing, back of the 
wings. It hit the fuselage and disconnected, and it broke, 
and turned and rolled over and went behind the trees. 

That is all I could see of it until I got around to see 
if I could help anyone, maybe, who was crippled or some¬ 
thing. 

Q Did you indicate with your demonstration of it 
that it closed in from above the DC-4? A No. It 

2783 closed in practically on—in other words, a slant 
angle. To me it looked the plane was trying to 

bank to get around or over. 

Q Yes, sir. What part of the two planes came to¬ 
gether? A That is the left engine on the P-38 and the 
left wing collided with the right side, the back of the wing 
and the fuselage of the DC-4. 

Q Now, after the impact, did the DC-4, at least the 
front part of it, continue forward in the same direction it 
had been going? A Continued forward in the same di¬ 
rection; yes, sir. 

Q Did you have an opportunity to notice what hap¬ 
pened to the tail section of the DC-4? A The tail sec¬ 
tion broke and rolled and landed on the beach, the same 
way the forward part of the plane was going. 

Q It seemed to continue in the same direction only it 
landed on the beach? A Yes, sir. 

Q And the forward section continued on out into the 
water? A Yes, sir. 

Q How long was it would you estimate, Mr. Heislup, 
that you reached the scene after this unfortunate acci¬ 
dent? A Well, I would say approximately five min¬ 
utes. 

2784 Q Now, you mentioned, I believe, in answer to 
Mr. Burke’s questions, that you noticed some debris 

was in the Potomac Yards? A Yes, sir. 
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Q Can you tell us, if you recall, exactly what debris 
you noticed within the Potomac Yards? A Well, it was 
clothing. Some of it was seats, and pieces of seats from 
the plane, and some of it was wreckage, and all that. 

Q Can you tell us whether or not you noticed any 
debris on the other side of the Potomac Yards fence, 
between the fence and the west edge of the Mount Vernon 
Highway? A Yes; it was some clothing. 

Q Can you tell us what, if any debris, you may have 
noticed on the Mount Vernon Highway? A No. 

Q During the time you had the DC-4 under observa¬ 
tion, did it change its course? A No, sir. 

MR. GALIHER: Thank you, sir. 

Cross-Examination 
BY MR. WARNER: 

Q Mr. Heislup, could you approximate for me the 
time that you had the P-38 under observation? A Well, 
no, I can’t. In fact, I didn’t have time to time it. 
2785 Q Could you approximate it? Was it thirty 
seconds, a minute, or two minutes? A I would 
not like to say. I am saying, I don’t know the speed 
that the planes traveled. 

Q All I want to know is your best recollection of 
how long you say it was. 

THE COURT: Of course, he has testified he has no 
recollection, and then you have asked him— 

THE WITNESS: Your Honor— 

THE COURT: Just a minute. Then you asked him 
to approximate it, and he said he cannot approximate the 
speed. 

MR. WARNER: I don’t see where his knowledge of 
speed has anything to do with it. 

THE COURT: Then I will exclude the question. All 
right. I am sorry if you don’t see it. I am sorry I do. 
I exclude it. 
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BY MR. WARNER: 

Q How long after you saw the large transport plane 
did the P-38 come into your sight? A Well, I still say 
that I could not say the definite time. 

Q Was it before or after? A I seen the DC-4 first. 
Q You saw the DC-4 first? A Yes, and just 

2786 apparently looked at the plane, and it was there. 

Q How long did you have the DC-4 under ob¬ 
servation? A I could not say. 

Q You could not say? A No. 

Q Now, Mr. Heislup, considering that this is north on 
this map, this is east, this is south, and this is west, when 
you first saw the P-38, was it north, east, south, or west? 
A It was east. 

Q It was east? A That is right. 

Q And it was heading in what direction? A It was 
heading northeast, I guess you would call it. 

Q It was east and heading northeast? A That is 
just the way I dope it out. 

Q The P-38 was east of the DC-4 and heading north¬ 
east? 

Now, sir, could you tell me what part of the P-38 first 
struck the DC-4? A His left wing and left engine. 

Q They struck simultaneously? A Yes. 

Q What part of his left wing? A Well, it would 
be the section connected to the left fuselage of the 

2787 Lockheed. 

Q In other words, it wasn’t the tip of the 
wing? A No, the engine and the wing hit. Well, natu¬ 
rally, the engine would hit before the wing because the 
force of the plane carries the wing on through. 

* • • • 

2789 Tuesday, February 17, 1953 

The trial was resumed at 10 a.m. today, before Judge 
MATTHEW F. McGUTRE and the jury. 
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2791 ON MOTION OF DEFENDANT UNITED 
STATES OF AMERICA TO DISMISS 
(Resumed) 

MR. BRESS: May it please the Court, ariswering the 
motion of the United States, and following as closely as 
I can follow it the order in which the Government pre¬ 
sented its points, I have adopted that order so that Your 
Honor, if you have notes, might follow it in the same 
order. 

• # * * 

2890 Afternoon Session 

(The trial was resumed at 1:45 o’clock, p.m.) 

MR. WARNER: May I proceed, Your Honor. 

* • • • 


J. P . Heislup 

resumed the stand, and having been previously duly 
sworn, was examined and testified further as follows: 

Cross Examination (Resumed) 

BY MR. WARNER: 

Q Mr. Heislup, to go back where we were at the close 
yesterday afternoon, I believe you had just told me that 
you observed the P-38 east of the DC-4 heading generally 
northeast, is that correct? A Yes, sir. 

Q I wonder if you could tell me what direction or in 
what direction the DC-4 was headed. A Well, it was 
headed towards the airport 3 runway. 

Q Headed towards the airport? A Yes. 

Q Would that be in a general northerly direction? 
A Well, I would say it would be northeast. 

Q Northeast direction? A That’s what I would say. 
Q I believe I asked you yesterday whether or not 
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you could tell me for how long a period of time 
2S91 you observed the DC-4. A I can’t answer that. 

Q Do you recall ever estimating that time for 
anybody or giving any answer as to the length of time 
you observed the plane? A Oh, it— 

Q Will it help you, Mr. Heislup, if I direct your at¬ 
tention to November 10, 1949, when you were testifying 
before the CAB, on page 347, when you were asked this 
question: “How long did you observe the DC-4 prior to 
impact, for what period of time?” And you answered, 
“Oh, maybe a minute or a minute and a half, something 
like that.” 

Do you recall being asked that question and giving that 
answer? A Yes. 

Q Is that answer true? A Yes, but what I mean, 
that was just spoken in the present moment. It could 
have been a second or two seconds— 

Q Are you saying now, then, that a minute was just 
an approximation of the time; you didn’t mean to say 
exactly a minute? A That’s right. 

Q During the time that you observed this DC-4, for 
that period of time did you notice the DC-4 make any 
kind of a turn? A No, sir. 

2892 Q It was heading on a straight northeast course? 

A That’s right. The flaps was down, and his 
landing gear. 

Q And he was heading in a general northeasterly di¬ 
rection. The P-38—was he making any kind of a turn? 
A Yes, he was on an angle. He had to be to hit the 
DC-4. 

Q He was making a turn, but he was east of the 
DC-4? A East of the DC-4. 

Q And heading also in a general northeasterly direc¬ 
tion? A Yes. 

MR. WARNER: Thank you, very much. 
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Cross Examination 
BY MR. BRESS: 

Q Mr. Heislup, your position in the yards was always 
at a point south— A Southeast. 

Q —of where the Eastern plane was, both from the 
time you first saw it and the time it collided? A South 
of the plane, yes, sir. 

Q You were southwest of the Eastern plane? A 
Well, Fd say southeast, for our shops, the east shop 
there, and then we have a west yard on the opposite 
side. 

2893 Q I can’t hear you. A I say this yard is our 
east yard. That lays parallel with the Mount Ver¬ 
non Memorial Highway, and that’s the east side. 

Q Mr. Heislup, you have made two marks on this map. 
A Yes, sir. 

Q One mark is the place where you were? A Yes, 
sir. 

Q I am pointing now to that mark. The other mark 
is where the DC-4 was when you first saw it. And you 
started to mark a mark here, and then erased it, and it 
has a vertical smudge going north and south here. 

MR. BURKE: If Your Honor please, I don’t believe 
that is a correct recollection of the testimony. I think 
there were only two marks that were made. 

MR. BRESS: I know what you have in mind, Mr. 
Burke: I will cover it. 

BY MR. BRESS: 

Q There is another mark. Are your initials J.P.H.? 
A Yes, sir. 

Q And you have another mark here just to the left 
of the smudge. 

MR. BRESS: Can the jury see this mark where I am 
pointing? Here is the smudge. I think the smudge is 
where he first started to make a mark and erased, 

2894 and that mark represents, where the collision first 
occurred. 
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MR. BURKE: Yes, as I recall. 

BY MR. BRESS: 

Q You never indicated on the map the mark where 
you first saw the DC-4, is that right? A Yes. 

Q Just those two marks are on the map. We will be¬ 
gin at that point, Mr. Heislup. When you first saw the 
DC-4 it was at an angle of 45 degrees from you and head¬ 
ed northeast, is that right? A The plane was not on no 
45 angle. It was flying a 45 angle from me. The plane 
was perfectly straight for the runway, but by me stand¬ 
ing, I was a 45, that’s right. 

Q The direction which you were looking— A Would 
have made it a 45. 

Q If the plane was headed to runway 3 and if runway 
3 is 30 degrees to the northeast, then to be a 45-degree 
angle, you would be looking 15 degrees to the west of 
north, so that the angle of his flight and the angle at 
which you were looking created an angle of 45 degrees, 
is that what you meant by 45 degrees? A Yes. 

Q And you also, when you first saw the DC-4 saw 
him at a point about 2,000 feet from you? A Approxi¬ 
mately. 

2895 Q On that line, northeast of you. And when you 
say approximately 2,000 feet you have some leeway 
in there. How much leeway? A Well, I didn’t use no 
tape to measure it. 

Q I understand that. You estimated his altitude at 
the time of the crash at 300 feet? A 300 feet, the 
heighth of the plane, yes, sir. 

Q That was your estimate? A Yes, sir. 

Q And it was your estimate also that when you first 
saw the plane it was 2,000 feet to the northeast of you, 
is that right? A Yes. 

Q This is where you were. I am putting the zero 
mark (indicating a ruler) on the place where you put 
your mark (at chart), and 2,000 feet would be 5 inches 
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on this map. I put my finger here at five inches from 
zero, and that would be a point 2,000 feet northeast of 
you over the inlet. If that is what 2,000 feet northeast 
of you is, will you tell us whether or not your estimate 
of distance may be wrong? A Just as I told you, I 
just estimated. I didn’t measure it. 

Q Mr. Heislup, at the CAB hearing where you testified 
you were asked this question: “Can you tell us 

2896 how far south of you it was?” Page 347. And you 
said, “I was south of the plane, the plane was 

traveling at about northeast, estimated, to me from where 
I was standing, and I was standing at a total of 45 angle 
degrees.” 

Question: “The plane was north of you?” Answer: 
“That is right. Well, northeast of me.” 

“Can you tell us how far northeast of you?” Answer: 
“Approximately about 2,000 feet.” 

Question: “North of you?” Answer: “Northeast of 
where I work with my machine.” 

Do you remember that? 

And again you were asked a question: This is 350: 
“Now you stated that you first saw the DC-4 about 2,000 
feet northeast of you.” Answer: “Yes.” 

Do you remember those questions and answers? Do 
you remember those questions and answers? Do you 
remember whether those questions were put to you and 
those answers were given by you? A I think they were. 

Q Mr. Heislup, do you know where the pumping sta¬ 
tion is in the yard? A Yes, sir. 

Q The pumping station is northeast of where you 
were? A That’s right. 

Q And you remember that when you first saw the 
DC-4 that it was above, just above, the pumping 

2897 station? A In that vicinity. 

Q That’s when you first saw it. Will you say 
that when you watched the DC-4 for for a minute you 
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heard the question read to you, the question and answer, 
by Mr. Warner, that you had previously stated at the 
CAB hearing that you saw the DC-4 for a minute or a 
minute and a half. During that entire time that you saw 
it, it was flying in the same direction, northeast, and you 
say made no turns. A No turns. 

Q During that time that it was flying in that direction 
and when you first saw it at a point in the vicinity of 
the pump house, do you want to change your testimony 
today? A No, sir. 

Q As to the length of time that you saw it flying 
northeast from the vicinity of the pump house? A No, 
sir, I seen the crash. And I wouldn’t be here if I hadn’t 
of seen it. 

Q Do you understand my question? A Yes, sir, I 
understand your question. 

Q At that time you stated that it was a minute to a 
minute and a half that you continued to watch it. Tha.t 
estimate of time is probably too long, isn’t it? A Well, 
I said a minute. It could be more or less. 

Q Mr. Heislup, you saw the plane as it turned 
2898 a little and glided over the pump station, didn’t 
you, when you first saw it? A I didn’t see the 
DC-4 turn. 

Q You did not see the DC-4 turn and glide over the 
pump station? A No. I said in the vicinity of the 
pumping station. 

Q I call your attention to these questions and answers: 
Page 347 this question was asked of you, Mr. Heislup: 
“And what course did the plane follow from the time you 
first sa-w it?” Answer: “The plane turned a little and 
glided over our pumping station, that is near the thick 
tracks of the yard, for the runway.” 

A T don’t remember saying that. 

O You don’t remember saying that? A No. 

Q You don’t deny saying that? A I said I don’t re¬ 
member. 
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Q I just wanted to understand what you meant. And 
your recollection on November 10, nine days after this 
accident, was a little better than it is today, wasn’t it? 
A Well, maybe. 

Q Pardon? A Maybe. 

Q Do you have doubt about that? A You know, it’s 
been approximately four years since that crash. I 

2899 have other business to think of instead of that 
crash. 

Q That’s why I asked the question, Mr. Heislup. I 
quite agree with you that you have other things, and that 
your recollection was unquestionably clearer on November 
10, and I am asking you the question and I am not sure 
that I understand your answer. Do you say that your 
recollection was clearer then, or you have doubt whether 
it was clearer then? A Well, it may be possible, clear¬ 
er then. 

Q Mr. Heislup, has anything occurred since you testi¬ 
fied before the CAB to refresh your recollection about this 
event? A Yes. 

Q What has occurred? A Well, I’ve seen my state¬ 
ment. 

Q When the crash occurred, did the DC-4 plunge 
straight down? A No. 

Q It did not? A Toward the river. 

Q You said you saw your statement? A Yes. 

* * # # 

2900 MR. BURKE: I will stipulate that that is a 
copy. 

MR. BRESS: I will show you a document which I 
will ask the clerk to mark Plaintiff’s Exhibit No. 25. 

(Photostatic copy Heislup Statement marked Plain¬ 
tiff’s Exhibit No. 25 for identification.) 

BY MR. BRESS: 

Q I show you, Mr. Heislup, a photostatic copy of a 
document which counsel have agreed is a correct copy of 
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a statement that you made, and I ask you whether or not 
this is the statement which you read to refresh your 
recollection. A Yes, sir. 

Q I just asked you a few moments ago whether or 
not it is a fact that at the time of the crash the front 
section of the DC-4 plunged straight down, and you said 
no. A It plunged forward to the river, and the fuselage 
broken and rolled over and landed on the beach. 

Q Did you not make this statement on November 2, 
1949, the day after the crash, and sign it: “The DC-4 
broke in two with the forward section plunging straight 
down and the rear section rolling over and crashing.” 
Did you not make that statement? A It is there, I 
guess I did. 

Q Well, now— A Yes, I made it. 

Q I asked you a few moments, ago whether or 
2901 not the DC-4, when it broke, the forward section 
plunged straight down, and you said no. Can you 
tell me what has happened since the signing of this state¬ 
ment to make for a difference in your recollection? A 
Now, when the plane went behind the trees, I don’t know 
which way it went. It went down behind the treetops 
then. 

0 The DC-4? A That’s right. 

Q You could see— A I seen, yes, when it hit and 
broke in two. 

Q Did you have to look through the treetops to see 
the crash? A No. 

Q Were you elevated off the ground on vour machine? 
A That’s right. 

Q So that you had a better view than one who was 
standing on the ground? A Right. But remember, 
freight cars—was two there on those tracks. 

Q Did the freight cars obstruct your view? A When 
it went behind the trees I couldn’t see nothing else. 

Q Did the freight cars obstruct your view, or did the 
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trees obstruct your view? A The trees. 

2902 Q And those are the trees by the edge of the 
water? A No, the ones on this side of the high¬ 
way. 

Q There are trees on both sides of the highway at this 
point? A That’s right. The tallest trees is on this 
side of the highway. 

Q Well, then, what did you mean when you said the 
DC-4 broke in two with the forward section plunging 
straight down? A It’s on that statement. I said that. 

Q When you say plunging straight down, you mean 
up or straight ahead? A Straight ahead like that (in¬ 
dicating). 

Q You don’t mean straight down? A No. 

Q You don’t use down in the sense of going down? 
A No. 

Q You use down in the sense of going ahead? A Go¬ 
ing like (indicating). 

Q I see. Mr. Heislup, have you been in conferences 
about this case in any office at the yards with other wit¬ 
nesses? A No, sir. 

Q Have you received any instructions from any- 

2903 body not to talk to any representative of the plain¬ 
tiffs? A Yes, sir. 

Q Who gave you those instructions? A The FBB 
gave it to me once. 

MR. BRESS: That is all. 

MR. BTJRKE: We have no questions, Your Honor. 
MR. GALIHER: I have no questions. 

THE COURT: Thank you, sir, you are excused. 
(Witness excused.) 

MR. BURKE: Call Mr. J. Donald Mayor, please. 
Thereupon— 

J. Donald Mayor 

was called as a witness, and being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
BY MR. BURKE: 

Q Will you please state your name, sir. A J. Don¬ 
ald Mayor. 

Q Where do you live, sir? A I live in Silver Spring, 
8800 Leonard Drive. 

Q Silver Spring, .Maryland? A Silver Spring, Mary¬ 
land. 

Q Your occupation? A I am an interior decorator. 

Q Mr. Mayor, were you so employed on Novem- 

2904 ber 1, 1949? A I was. 

Q Mr. Mayor, on November 1, 1949, will you 
please state whether or not you witnessed a midair col¬ 
lision between a P-38 aircraft and an Eastern Air Lines 
DC-4? A Yes, I did. 

Q Will you please tell us, sir, where you were when 
you observed this collision? A I was in my car driving 
northward towards Washington. 

Q On a highway, sir? A It was the Mount Vernon 
Highway, going north. 

Q Mount Vernon Highway? A Yes. 

Q Which plane, sir, did you observe first? A I ob¬ 
served the DC-4. 

Q Where was it, sir, when you first observed it in 
reference to your position? A It was slightly to my left 
and going in the direction of the airport. 

Q Mr. Mayer, would you please step down here for a 
moment. This is a chart. Have you seen a copy of this 
chart in our office? A Yes, I have. 

Q Can you place your position on this chart when 
you first saw the airplane? A Yes, I can. 

2905 Q Will you please do so. A I’d say it was 
about here (indicating on chart). That was me at 

the time wffien I first saw the impact. 

Q When you first saw the impact; you placed an X 
where you were. Will you please circle that, sir. A It 
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is a little farther down. It would be about over here. I 
had reached about over here at the time. 

MR. BRESS: Just answer the question and place the 
mark. 

MR. BURKE: He is trying to be as accurate as pos¬ 
sible, if your Honor please. 

THE COURT: Gentlemen, let’s not get into any situ¬ 
ations. The witness, I think, has placed his mark where 
he was at the time. 

THE WITNESS: I would say I was about a quarter 
of an inch away. This is a rather large map and I just 
wanted to push the cross down just a little bit further. 
This is about the place where I actually first observed it. 

MR. BERNSTEIN: Is that where you were or where 
you observed it? 

THE WITNESS: I was in my car driving north. 

MR. BERNSEIN: That is where you are? 

THE WITNESS: That is right. 

THE COURT: Let’s have one counsel conduct the ex¬ 
amination. 

2906 MR. BURKE: If Your Honor please, the wit¬ 
ness has now placed two X-marks on the map. I 
think that everyone will agree that the first X-mark that 
you placed was in error, is that correct, sir? 

THE WITNESS: That’s correct. 

MR. BURKE: That being the case, Your Honor, I 
now request that that X-mark be erased, if we may. 

MR. BRESS: Is the second mark there? 

MR. BURKE: Yes. 

MR. BRESS: I consent. 

MR. BERNSTEIN: He can’t erase it without erasing 
the marks other witnesses have made. He will have to 
put a circle on one. 

THE COURT: Let’s put a square around it. 

MR. BRESS: The square is around what? 
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MR. BURKE: Mr. Witness, will you please once 
again tell His Honor and everyone what is represented 
by the square which you have just made? 

THE WITNESS: The cross with the square around it 
would be the spot where I first looked upward and saw 
the impact of the two planes. 

MR. BRESS: The point where the witness was? 

THE WITNESS: That is correct. 

MR. BURKE: Will you please be kind enough to 
place your initials right along side of it. 

2907 MR. WARNER: I thought that your question 
was where he was when he first saw the DC-4, not 
where he was when he saw the impact. I want to be clear. 

MR. BURKE: My question originally was that. The 
mark which the witness has made—I don’t want to testify, 
but as I understand—the mark which the witness has 
made is where he was when he saw the collision. Is that 
correct, Mr. Mayor? 

THE WITNESS: That is correct. 

MR. BURKE: Now, sir, I will ask you first to tell me 
where the accident happened. 

MR. BERNSTEIN: If he knows. 

Before he testified further, Your Honor— 

THE COURT: Let’s get oriented. I can’t deal with 
five counsel. If you are going to object and Mr. Bress 
is going to remain silent, all right, then I will be very 
glad to hear you. 

MR. BERNSTEIN: I am making an objection for the 
plaintiffs, Your Honor. 

THE COURT: I understand that, but I have only per¬ 
mitted one counsel at a time to do that. In other words, 
you adopt the objection made by Mr. Bernstein, Mr. 
Bress? 

MR. BRESS: Yes, Your Honor. 

MR. BURKE: May the witness answer the question? 


i 
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THE COURT: Now I want to know what the ques¬ 
tion is. 

290S MR. BURKE: I have asked the witness to de¬ 
scribe or state, if he knows, where the impact of 
the two planes was. 

THE COURT: All right, you may answer. 

MR. BURKE: Will you please do that! Answer just 
in words. 

THE WITNESS: I would say that the impact of the 
planes took place directly over the right side of the road, 
going northward. 

BY MR. BURKE: 

Q What road! A Mount Vernon Boulevard. 

Q Bearing in mind the reference point that you have 
just given in vour last answer, are you able to place that 
point on this chart! A Yes. 

Q Will you please do so. A I will try to be more 
careful now. 

Q Will you place your initials to the right of that, 
please, sir. 

Thank you, sir, now will you please resume the stand. 

MR. BURKE: Do you gentlemen care to let the jury 
see this! 

MR. BERNSTEIN: I think they should see it. 

MR. BURKE: I think they should, too. 

Mr. Mayor, will you come down here and point 
2909 these places out! 

MR. BRESS: You may point them out. 

MR. BURKE: Thank you, Mr. Bress, I will do that. 

(The chart referred to was exhibited to the Court and 
jury.) 

BY MR. BURKE: 

Q Mr. Mayor, did you observe any of the debris of 
either plane after the collision! A When I was driving 
northward immediately after the impact I ran over a 
certain amount of metal which clanged quite noticeably 
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under my car, and then I swerved toward the parts of 
the plane—in other words, I swerved in arightward di¬ 
rection, in the hopes of effecting some sort of rescue. I 
swerved off the road immediately thereafter, but I defi¬ 
nitely ran over metal parts. 

Q On the Mount Vernon Highway? A On the Mount 
Vernon Highway. 

MR. BURKE: That is all, Your Honor. 

MR. BRESS: May I proceed at this time, Your Hon¬ 
or? 

THE COURT: It is a little out of the usual pattern, 
isn’t it? All right. 


Cross Examination 
BY MR. BRESS: 

Q Mr. Mayor, what was the altitude of these planes 
at the time of collision? A Well, it "would have 
2910 to be an approximation, and I would say it was 
about 200 feet. 

Q You previously estimated it at about 150 to 200 
feet? A Somewhere thereabouts. 

Q And from what direction did the smaller plane come 
and collide with the larger plane? A I’d say it was 
coming from a westerly direction. 

Q Did it come from a westerly direction and collide 
with the left side of the DC-4? A Yes. 

Q You didn’t see the crash, did you? A Yes, I did. 

Q Didn’t you describe for the Washington Post news¬ 
paper on the day of the crash what limited observations 
you made, and didn’t they carry your article in the paper 
the next morning? A Well, it’s—I simply gave a de¬ 
scription of what I saw, and if you consider it limited, 
then it was limited. 

Q Didn’t you testify before the CAB on November 10, 
1949? A I believe that was the date, though I can’t 
verify the exact date. T think it was thereabouts. 
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Q Didn’t you at that time read into the record at 
the CAB the article bearing your by-line in the 

2911 Washington Post which appeared on the morning 
of November 2? A I believe I did. 

Q And didn’t you in that article say, “I didn’t see 
them crash”? A I didn’t write that article. 

Q You read the article? A Yes. 

Q The article bore your by-line? A I think it did. 

Q You talked to Washington Post reporters telling 
them what you saw? A They questioned me and I did 
answer them. 

Q And you read then after this article was published 
with your by-line, you then read it into the CAB testi¬ 
mony which you were giving under oath, didn’t you? A 
I did not read the full article, no, I didn’t read any part 
of the article in. It may have been offered in testimony 
or in evidence, but I didn’t say anything about it. 

Q Mr. Mayor—is it? A That’s right. 

Q Were you an interior decorator on November 1? 

A Yes, sir. 

Q Do you remember that the article that appeared in 
the Washington Post was shown to you and was marked 
as an exhibit at the CAB hearing? A I believe 

2912 so. 

Q Were you not then, after looking at the article, 
asked this question by Mr. Potter of the CAB: “This I 
witness was asked to submit a statement and he submit¬ 
ted a newspaper clipping from the Washington Post, 
which is an interview that he gave, as his statement, : 
and it has been marked for identification Exhibit 14-A. 
We now offer it for the record.” 

Do you remember that being said by that man? A I 
think so. 

Q And did not the presiding officer of the CAB then 
say, “Would you have the witness identify it.” And then 
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Mr. Potter, counsel for the Board, asked you this ques¬ 
tion: “Have you previously examined this clipping?” 
Answer: “Yes, sir.” 

Question: “Is that a true representation of your ob¬ 
servations and your report?” Answer: “Yes, sir.” It was 
then offered in evidence. 

I now ask you if this is the clipping from the Wash¬ 
ington Post. A This doesn’t say that; this says I didn’t 
see them crash. In other words, I couldn’t see the small 
plane except perhaps for the, just one very small part 
of it. It seemed to be behind the big wing of the big 
plane from the angle that I was at, but I was—I saw the 
actual impact itself. In other words, the plane simply 
disintegrated in front of my eyes. 

2913 Q You are traveling north? A That is cor¬ 
rect. 

Q And you see in front of you the right side of the 
DC-4? A I saw both sides of the DC-4. 

Q Before the crash occurred you could only see the 
right side, could you not? A No. I would see the left 
side. 

Q Which way was the plane going? A The plane 
was going towards the airport. 

Q Which would be to vour right, wouldn’t it? A Go¬ 
ing towards my right. 

0 Tf the plane is going to your right in this way, the 
right side of the plane would be closest to you, would it 
not? A Yes, it would at that point. 

Q And you didn’t see the smaller plane because it 
struck the DC-4 on the left side, and the DC-4 obstructed 
the smaller plane? A You would be putting me com¬ 
pletely on the right side, which isn’t exactly so, because 
I was underneath the plane. The plane was above me. 
Let’s say the airport was off in that direction (indicat¬ 
ing) and I was driving underneath this way, I could ob¬ 
serve both sides, really. 
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2914 Q From a position— A From where I am, 
yes, I could see the entire outline of the plane 

itself. In other words, if I was this way, then probably 
I could only see one side, but I was underneath. 

Q Were you north or south of the plane? A I was 
south of the plane. The plane was in front of me. 

Q And by being south of the plane you could see the 
right side of the plane as well as the left side of the 
plane? A I believe so. 

Q And could you see the place where the P-38 col¬ 
lided with it on the left side? A Yes, but I didn’t see 
the main—I didn’t see the P-38 itself except a very small 
portion of it, barely enough to—because it did take place 
in a—it just took place in just a very short period of 
time. I mean the impact itself. 

Q As. they hit, they disintegrated? A The big one 
disintegrated, that’s right. 

Q When you said, “I didn’t see them crash,” you 
meant the opposite of that? You mean you did see 
them crash, is that it? 

MR. BURKE: He hasn’t said any such thing, Your 
Honor. 

BY MR. BRESS: 

Q There is no question but that I am reading 

2915 this correctly, is there? A That is right. 

Q “I didn’t see them crash”? A That is cor¬ 
rect. I am reading it from there, but the actual impact 
did happen right directly in front of me, but I did not 
see the small plane drive into the big one, except for a 
very small portion of it. 

Q You say you could see the left side? A Yes, but 
it happened, the way I see it, up towards the lower front 
of the plane. 

Q You didn’t see them crash, but you saw them col¬ 
lide, is that what you mean? A No, I am not meaning 
that at all. You are putting words in my mouth now. I 
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am trying to give facts here that are straight, to the 
best of my ability, and I think you are trying to confuse 
me a little bit. 

Q Well, I don’t want to confuse you, Mr. Mayor, I 
want to understand the difference between the words, “I 
didn’t see them crash,” and “I did see them collide.” I 
would like to understand the difference. A My point 
was that, although I didn’t see the little plane, the small 
plane, strike the big one at the time of the actual impact, 
I didn’t see the plane itself, but I did see the results of 
it, let’s put it that way; but I did see a small portion 
of the little plane, which seemed to be part of the big 
plane at the time of the impact. 

2916 Q As a matter of fact, you said the smaller 
plane must have sideswiped the big one in front 
as the big plane had crossed the road? A Right. 

Q Is that what you mean, that the smaller plane side- 
swiped the big one? A The small plane rammed into 
the big plane over the road as she was going over the 
road. 

Q You said that it must have sideswiped it? A Well, 
I am not an expert. I don’t know what exactly hap¬ 
pened. I don’t think anyone really knows what happened 
at the fractional moment of impact, but those two planes 
certainly collided, and when they collided, they seemed 
to collide over that road, and they collided in front of me, 
so that I could see the impact of the two and the de¬ 
struction of the big one. 

Q You weren’t reconstructing what must have oc¬ 
curred from the fact that there was some debris on the 
highway? A No. 

O What? A No, sir. 

Q And you have no better way of describing the colli¬ 
sion than to say that the smaller plane must have side¬ 
swiped the big one? A I’d say that was a pretty good 
description. 
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2917 Q Must have sideswiped the big one in front. 
What do you mean by “in front”? A Be closer 

to the nose of the plane rather than to the rear of the 
plane. 

Q Do you mean the sideswiping of the DC-4 was 
nearer the nose of the DC-4? A Yes. 

Q Was it above the wing of the DC-4, forward of 
the wing, or back of the wing? A Well, if it was to¬ 
ward the nose, it would be forward, I would assume. I 
am not an aeronautical expert, but I would assume that 
that was so. 

Q You know what forward of the wing is, as dis¬ 
tinguished from after the wing? A Let’s assume that I 
do. 

Q And the way the planes came together, from what 
you saw, was the sideswiping with the DC-4 forward of 
the wing? A That’s correct. 

Q And on the left side? A On the left side. 

Q You thought that the pilot of the DC-4 had a signal 
gun in his hand, didn’t you? A No, I didn’t say that. 
I would see no one’s hands. I simply saw a light that 
would seem to be a Very light go off. It was a silvery 
light that either was fired off through shock or 

2918 fired off for some reason or other, which I would 
have no reason to know why. 

• • * • 

Q Mr. Mayor, I—I don’t know what a Very pistol 
is—didn’t you use this expression, “Maybe the pilot had 
a signal gun in his hand; it looked like a flare from a 
Very pistol?” A Right, and it did go off, too. It would 
be like a Roman candle. 

THE COURT: A Very pistol is a gun developed by 
the British in World War I for the purpose of showing 
light in dark places. 

BY MR. BRESS: 
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Q I just wanted to know what you meant by this 
statement: “Maybe the pilot had a signal gun in his 
hand.” A Well, usually the guns don’t go off by them¬ 
selves; someone has to fire them. I would have no 

2919 way of knowing what happened in the plane. I 
simply made a statement, possibly the—he was hold¬ 
ing a signal, signal gun in his hand, when it went off, 
but at the moment of impact this signal did shoot right 
out of the parts of that plane and go into an arc and fall. 
It fell slightly to the left of the road. 

Q When this sideswiping collision or crash occurred, 
there was a disintegration of the plane in midair? A 
One part of the plane plummeted downward and one 
section seemed to continue in towards the water, and the 
little plane also went towards the water, but I couldn’t 
see where they landed because of a clump of trees that 
existed there at the time. It was just impossible to see. 
But the actual impact took place far above the trees. 

Q You were driving a.t about 45 miles an hour? A I 
am sorry to say I was violating the law at the time. 

Q And you were thinking about plans for a company 
dinner and wondering what hotel you were going to have 
it in at the time? A That is right. 

Q Is that right? A Yes. 

Q And that was what you were preoccupied with when 
you saw what you saw? A That is correct. 

2920 0 And when you saw this large plane for the 
first time it was heading down steeply for a land¬ 
ing? A Yes. 

MR. BRESS: I think that is all, Your Honor. 

• • • • 

ME. BRESS: If Your Honor pleases, the exhibit which 
I showed the witness, the clipping from the Washinjrton 
Post of Wednesday, November 2, 1949, which is Exhibit 
14-A before the CAB, and to which the witness has di¬ 
rected his attention, T ask to have marked. 
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THE COURT: No. 27! 

MR. BRESS: 26—marking it for identification, to the 
extent that I have used it as a document shown to the 
witness and read to him a certain part therefrom. 

(Subject document was marked Plaintiff’s Exhibit No. 
26 for identification.) 

THE COURT: That is 26 marked as such for the pur¬ 
pose indicated, for identification. 

MR. AHERNE: No. 25 is the same, I take it. 

2921 MR. BRESS: This is 26. 

THE COURT: But there is another one—25! 
MR. BRESS: 25 was the CAB statement of Heislup. 
May we consider the portions of the last two exhibits 25 
and 26 to the extent that they were read to the witness 
as being in evidence. 

THE COURT: Well, not necessarily in evidence, be¬ 
cause if they are going to go into evidence, they must go 
before the tribunal which is passing on the evidence. I 
have permitted them to go in for the purpose indicated 
by counsel, for the record. 

MR. BRESS: I think that is sufficient. 

Cross Examination 
BY MR. GALIHER: 

Q Mr. Mayor, at the time of this crash you saw a 
number of pieces of debris falling, did you not! A N<// 
I did not. 

Q Didn’t you say what you described when Mr. Bress 
was calling your attention to this article, there were 
hundreds of little pieces like paper falling onto the road! 
A Well, I know of them simply by sound, because I ran 
over them, and quickly turned off the road. 

Q Mr. Mayor, did you happen to notice what you 
ran over! A No, I did not. 

2922 Q But there was enough debris there on the 
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road so that it was reflected in the operation of 
your automobile by your feeling the tires running over 
debris of some sort? A The parts weren’t that big, but 
they were enough—in fact, I would say they were small 
enough to be thrown up into the under parts of my 
fenders so I could hear them, I guess the best word is, 
clang. 

Q Mr. Mayor, when you first saw the DC-4 I believe 
you indicated here that it was over the freight yards? 
A I don’t know whether it is directly over the freight 
yards, but I’d say it was somewhat left of the road. Per¬ 
haps it was. The land there is rather enclosed. 

MR. BRESS: I object to any speculation by the wit¬ 
ness, perhaps where it was; if he can state where the 
plane was when he first saw it, that is different. 

MR. GALIHER: May I assist the witness by refresh¬ 
ing his recollection with respect to a statement he made 
at the CAB which I think will take care of that. 

THE COURT: Of course, this is cross examination, 
isn’t it? All right. 

MR. BRESS: I wasn’t objecting to the right to cross 
examine. My objection at this point—I am not waiving 
my objection to the right to cross examine—but my ob¬ 
jection was as to the answer of the witness as to “per¬ 
haps” where the plane was. 

2923 THE COURT: Then you are making a motion 
to strike the witness’ answer as not responsive? 

MR. BRESS: Yes. 

THE COURT: That is granted. All right. 

BY MR. GALIHER: 

Q Mr. Mayor, in order that we will get an answer to 
that last question, may I ask you again, is it a fact when 
you first saw the DC-4 plane it was somewhere over the 
yards? A Yes. 

O Apnroaching the highway? A Yes. 

Q And it was on a line which would take it into the 
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airport? A Yes. 

Q And you had, I assume, traveled that road, and that 
thoroughfare, many times prior to this occasion? A 
Yes, I have. 

Q And was that DC-4 in the same position that many 
other planes that you had seen coming in for a landing 
on previous occasions were in? 

MR. BRESS: Objection as to what the path that 
other DC-4 planes may have taken under different cir¬ 
cumstances was. It would not be relevant here. 

THE COURT: He has testified that the plane he saw 
was on its way to the airport. Let that stand. All right. 

* • • • 


2924 BY MR. GALIHER: 

Q Mr. Mayor, did you also see the other plane 
at the time you first saw the DC-4? I have reference to 
the smaller plane. A The impact took place so quickly 
that it would be—I will have to say I think I did. 

Q May I refresh your recollection with respect to 
what you testified to before the CAB? A I would ap¬ 
preciate it. 

Q In 1949. On page 316, question: “How long were 
you able to observe this small aircraft prior to the time 
of the collision? Was it just momentary?” Answer: 
“About five seconds at most; it just came into view and 
then the impact took place.” 

(The witness nodded affirmatively.) 

Q Now, sir, can you tell us, if you know—if you don’t 
know, please say so—the position of the P-38 with respect 
to the position of the Eastern plane, or the DC-4? In 
other words, I have reference to the angle, if you saw 
it. A Shall I make a motion with my hands? 

0 Please, sir. A All right. If the airport was in 
this direction here, the DC-4 was going in this direction, 
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this one would have struck at this angle. I don’t 

2925 think it would, for instance, be facing the airport. 

Q Do you mean by that the P-38? A The P-38. 

Q Can you tell us, if you recall, what portion of the 
two planes actually came together, if you were in a posi¬ 
tion to see, sir? If you weren’t please so state. A Well, 
the wing, the left wing would certainly have obstructed 
everything. How’ever, since I—I just couldn’t see the 
actual point of impact, since that wing was in the way, 
I could only say that they struck, the nose of the P-38 
and the lower front part of the fuselage, where the two 
pieces came in direct contact. 

Q Is it not a fact that when you first saw the two 
planes together that the DC-4 plane was considerably 
lower than the P-38 plane? A I think the DC-4 wras 
lower, but the P-3S came down at a very fast rate and 
struck it. 

Q And made up the distance very quickly? A Very 
quickly. 

MR. GALIHER: Thank you, sir. 

Cross Examination 
BY MR. WARNER: 

Q Mr. Mayor, could you tell me how far apart the 
two airplanes were when you first observed them 

2926 both? A I’d say 50 feet. 

Q And that’s the distance that you wrere speak¬ 
ing about being eaten up, in answrer to Mr. Galiher’s 
questions? A That is right. 

Q You had the opportunity to get a pretty good look 
at the P-38, didn’t you? A Not a very good look, no, I 
didn’t. 

Q Did you see it? A It’s been a long time now, but 
I’d say T did not get a very good look at it. 

Q You didn’t get a very good look? A No, sir. 
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Q In fact, you didn’t actually see it, did you, Mr. 
Mayor? You saw the collision, you know two planes 
came together, and that’s all you saw, isn’t it? A No. 
When I looked up at it I did see a part of that plane, 
but again it would be hard for me to say exactly how 
much of a plane I saw. But at the point of the impact 
I did see part of it sticking out slightly beyond the left 
wing of the plane. 

Q WTien you say you saw part of the P-38, what do 
you mean, you saw a wheel or a wing tip, or propeller 
blade, or what? A Let’s say it was part of the rear— 
what do you call it? 

2927 Q Tail? A The tail. 

Q You saw just part of the tail; in other words, you 
didn’t get a view of the P-38 from the tail to the nose 
as an entire airplane? A No, not at the point of con¬ 
tact 

Q Before the point of contact, did you see the whole 
airplane? A Well, I was looking at the big plane and 
the small plane I did see from the corner of my eye. 
That’s why I say I am not too sure. But I definitely 
saw something. 

Q It could have been a bird? A No. A good try. 

THE COURT: That observation of both of you 
gentlemen will go out: Your observation, it was a biijd, 
and his observation, it was a good try. 

BY MR. WARNER: 

Q You observed the two planes, you testified, for five 
seconds? A Well, at the time I did say five seconds, 
but it is pretty hard to say just what five seconds con¬ 
stitute. I would say somewhere around five seconds. 

Q Did you say the P-38 was west of the DC-4 or east? 
A It would be coming, going from west to east. 

Q And it hit the DC-4 with its nose, did you 

2928 say? A It hit the DC-4 directly forward with its 
nose right into the lower fuselage, the lower part 
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of the front. 

Q If this were a DC-4 and this being the wing of the 
DC-4 out here, the nose of the P-38 came in like that, 
would that be it! A It wouldn’t be from that direction, 
not over the wing. It was coming towards it. You see, 
the plane was going this way, and this was coming this 
way (demonstrating). 

Q Like this, then? A Except the angle of your hand 
is not right. 

Q Use this as the DC-4. Now you show me just how. 
A Going in this direction. 

Q Yes. A I’d say it struck this way. 

Q In other words, the P-38 was flying due east, ap¬ 
proximately, or in an easterly direction? A Easterly 
direction. 

Q And the DC-4 was flying in a northerly direction? 
A Yes, towards the airport. 

Q And your memory is clear on that? A Pretty 
certain. 

Q Pretty clear? A I am certain. 

Q Do you recall whether the landing gear and flaps 
were down on the DC-4? A No, sir. 

2929 Q Do you recall whether they were down on 
the P-38? A No, sir. 

Q Do you know what a P-38 looks like? A Yes, I 
do. 

Q Do you know how many engines it has? A I think 
it has two. 

Q Did you see those engines? A No—well, I may 
have seen it as part of the plane itself, but I can’t say 
that I could distinguish the parts. 

Q In other words, you were able to see that it was a 
two-engine airplane? A Now, you are putting words in 
my mouth. 

Q I am asking you a question. I don’t want to put 
any words in your mouth. A I’d say I saw the plane 
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but I didn’t investigate each piece of the plane. It was a 
plane, and it must have had two engines. 

Q You said, I believe, to the best of your knowledge 
a P-38 has two engines! A Yes. 

Q That you saw this plane. Now I am asking you if 
you saw the two engines. A I doubt if I did. I must 
have seen just one, because I could only see it 

2930 from that side. I could only see it from one side. 
It was not coming towards me in the same direction 

as the other plane. 

Q And you didn’t notice whether it had its flaps or 
wheels or anything down! A No, sir, I would have no 
way of knowing, whatsoever, concerning that. 

Q What happened to the P-38 following this collision! 
A It carried over, went, continued on over the trees, 
the clump of trees. Once it went over the trees I saw 
nothing until I drove over. I did see one part of the 
DC-4 fall directly downward, and the other part seemed 
to go over, head over heels. 

Q The P-38 just continued heading— A The P-38, 
well, at the time it seemed all a part of one. But I did 
see, just before— 

Q I didn’t hear that A Just before it disappeared, 
before the pieces disappeared over the tops of the trees 
I did see two wings—twin wing, but I can’t say what it 
was. I have to assume right now that it was part of the 
P-38. They both carried together, they carried together 
for a fraction of a second, and one part seemed to go in 
one direction, and one in another, but the— 

Q You mean the DC-4 going like this, and the 

2931 P-38 going like this, they carried together for— A 
For a fraction of a second, except that one part 

went downward and the others went over. 

Q They turned over? A The forward part of the 
DC-4 definitely swung over, and the other one may have 
—it was beginning to carry over but the trees blocked it 
off. 


123S A 


Q Were they just right above the top of the trees? 
A No, they weren’t just over. I’d say that they were 
about somewhere between 150 and 200 feet. 

Q What I was trying to find out is what they did in 
that 150 feet, if you saw them. A I didn’t see them 
strike the water. The trees were in the way. 

Q What were they, 300 or 200, that you saw them? 
A I would say they were closer to 200. 

Q In that 50 feet what did they do? A At 50 feet? 

Q From 150 to 200 feet, you said they came together 
like this. What did they do? Part of the DC-4 you said 
fell to the ground. A One part just dropped. 

Q Was that the front or the back of the DC-4? A 
I’d say it was the back part. 

Q The back part? A That’s right, there was 
2932 a tail there. 

Q Did that back part have the wings on it? 
A No, it had the tail on it. 

Q I thought you told me that the planes came to¬ 
gether between the nose and the wing of the DC-4. A 
Yes, I did. 

Q But they didn’t break up there anywhere? A I 
don’t think so, no. 

• • • • 


2933 Thomas G. Williams , 

was called as a witness by counsel for the defendant 
United States of American and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 
BY MR. O’DONOGHUE: 

Q Will you state your name, please? A Thomas G. 
Williams. 
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• • • • 

2934 Where are you employed? A Potomac Elec¬ 
tric Power Company. 

Q Were you so employed on November 1, 1949? A 
Yes, sir, I was. 

Q Where were you working on that day? Where 
were you working? A I was working on the line that 
goes from the Alexandria plant to the substation over 
at the Pentagon, and it is on the Jefferson Memorial 
Highway, I believe it is called. 

Q Was it the Mount Vernon Highway? A Mount 
Vernon; that is it, yes. 

Q Now, did you see a collision between two planes 
on that day? A Yes, I did. 

Q About what time did you see that? A About 

2935 11:45. 

Q Did you see one plane before the other? A 
I saw the—what do you mean, one plane before the other? 

Q Did you see both planes involved in the crash at 
the same time or what? A They were practically in 
view at the same time. 

Q What planes were they? A A DC-4 and the P-38. 

Q Now, where was the DC-4 when you first saw him? 
WTiere was the DC-4 when you first saw it? A Just a 
few, well, I don’t know how you would put it in that 
way. Where I was it just was right on this side of the 
fence there on the highway. 

Do you know where the fence is? 

Q You mean the fence between the—bounding the Po¬ 
tomac Yards? A Between the Potomac Yards and the 
road. There is a fence runs along there. 

0 Now, do you think that you could look at a map 
and show us where you were working at that time? A 
Yes, I could. 

0 This map down here, have you ever seen one like 
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this before? A Yeah, they had one similar to that 

2936 in the last time I was in the other court. 

Q At the CAB hearing, you mean? A Yes. 

Q Now, this is the airport, Mr. Williams. This is 
the Mount Vernon Highway. 

This is the yards. Could you show us about where 
you were working? A Right here (indicating). 

Q Right there? A Right there. 

Q Now— A This is on the other side of this bridge. 
This is the memorial highway. 

Q Now, would you make a mark and put your in¬ 
itials right about where you were? A (The witness com¬ 
plied with the request.) 

Q Now, Mr. Williams, you say that you saw the planes 
collide. Could you fix the point where they came together? 
A This represents the highway here? This, represents 
the railroad? 

Q Yes. A Does that represent that fence? 

Q I believe that dotted line is the fence. 

MR. GALIHER: May I suggest that you show the 
witness the section of the Potomac Yards and the 

2937 other points on the map? 

BY MR. O’DONOGHUE: 

Q Do you know where the roundhouse is? A Yes. 
We work all along here, and all up along in here. 

Q Are you familiar with the runways of the airport? 
A Well, not by numbers, but by looking at it. I don’t 
know the numbers, but by the way they come in, I can 
say. Down there at the point there is a runway on the 
other side. 

Q Now, in which direction were you looking? A I 
was looking in this direction (indicating). 

Q South? A That is right. 

Q And could you tell us where the planes hit? 

MR. BRESS: Has he marked where they hit or where 
he first was, on that? 


THE WITNESS: It is where they hit. 

THE COURT: Well, you gentlemen will all have to 
keep your voices up. 

BY MR. O’DONOGHUE: 

Q Will you mark that? Let us put a 1 where you are 
standing, and a 2 where the collision occurred. 

All right. If you will go back to the witness stand, 
please. 

2938 MR. BERNSTEIN: Do you want to show this 
to the jury? 

MR. O’DONOGHUE: Yes, I suppose so. 

MR. BERNSTEIN: This is where the witness marked 
he was, and this is where marked where the collision 
occurred. 

BY MR. O’DONOGHUE: 

Q Now, as you were standing there looking south, did 
the collision happen in front of you or to your right or 
to your left, would you say? A Well, facing south it 
would have to happen right in front of us, looking right 
down that way. 

Q Well, what is your recollection about what hap¬ 
pened? A Well, we were standing watching the opera¬ 
tor of the crane. 

Q Who were you with? A With the Potomac Elec¬ 
tric Power Company. 

Q I mean, what other people? A Well, the crew, 
I meant, that works with us. 

Q Was Mr. Wylie there? A Mr. Wylie was stand¬ 
ing up there by the hole. He is in a different division 
than we are. He is a cable splicer, and I am a cable 
puller. 

He has to wait until we get the cable in before he can 
start to work. 
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2939 Cross-Examination 
BY MB. GALIHEB: 

Q Mr. Williams, did you at that time know a gentle¬ 
man named Wylie? A At that time I did. 

Q And will you tell us whether he was near where 
you were at the time you noticed the collision? A Well, 
Wylie was standing there up near his truck. That is 
right in front of the hole. That is the manhole for the 
Potomac Electric Power Company, and we were just about 
ten feet beyond him. 

Q You were not paying any particular attention to 
him? A Not to him; no. 

Q Now, can you estimate—you have told us on the 
map, or, rather, you told Mr. O’Donoghue on the map, 
where you were and where the accident seemed to happen. 

Now, can you estimate approximately how far that was 
from you in feet or yards? A Well, each manhole runs 
around 1105 feet, somewhere around there. 

BY THE COUBT: 

Q You mean from one to the other? A From one 
hole to the other; yes. 

BY MB. GALIHEB: 

Q And how many manholes were there? You 

2940 say, when you speak of manholes, do you mean 
manholes that were just west of the Mount Vernon 

Boulevard? A What way do you mean, west, now, in 
what respect? 

Q Let us say you were facing toward Alexandria. 

Weren’t vou? A Yes. 

* 

Q In the general direction? A Yes, in the general 
direction of Alexandria. 

Q Now, you were working at that time around a man¬ 
hole? A That is right. 

Q And where was that manhole located, please, sir? 
A Which one? 

Q The one you were “working on. A The one we 


were working on? 

Q Yes. A Do you want me to locate it? 

Q Yes. A It was approximately where I was stand¬ 
ing, all but a few y feet from it. 

Q What I want to know, was it on the highway or off 
the highway, and if so, where? A It is approximately, 
I would say, ten feet from the highway. 

Q And was it ten feet on the other side of the high¬ 
way toward the Potomac Freight Yards? A To 

2941 the Potomac Railroad Yards. 

Q Yes, sir. Now, you started to say that the 
manholes were about 1100 feet apart? A That is right. 

Q And I assumed that you were trying to say that. 

Now, how many manholes was there from where you 
were to where the accident was? A Well, the distance, 
as I was trying to bring to you— 

Q Will you go on and try to elaborate on that, then? 
A Well, from manhole to manhole is a little over 1100 
feet, and that is what we were doing along there, we 
were putting in cable at that time, running from 1128 to 
1129 feet, that much length. 

Q Now, could you estimate how far away from where 
you were this accident had occurred, in feet? Forget that 
drawing for a minute. A I forget it. It was 1100 or 
1115 feet. That is from the first manhole, if you want to 
name it that, as No. 2 on the map, to No. 1 on the map. 

That is the distance of manhole to manhole. 

Q Now, with respect to those two manholes, how far 
from where you were in feet was the accident away from 
you? A 1110 feet. 

Q And that would be toward Alexandria? A That 
would be—well, if you are counting No. 2, 1110 

2942 feet from there, toward Washington. 

Q All right, sir. Now, when you first noticed 
the DC-4 plane, I think you told us it was over the freight 
yards. A No, I don’t think I mentioned it was over 
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the freight yards. 

Q Will you tell us your best opinion where it was? 
A The DC-4? 

MR. BRESS: Not his opinion. 

THE WITNESS: What? 

MR. BRESS: I object to the question to the extent it 
asks for his opinion. If he wants to ask where it was, 
he should do that. 

BY THE COURT: 

Q You testified you saw the DC-4 at a certain place 
on direct examination. Where was that place you said 
you saw the DC-4? A Right above the fence at the 
Potomac Yards, on this side of the fence. 

BY MR. GALIHER: 

Q And when you say this side, you mean east, between 
the fence and the highway, or between the fence and the 
freight yards themselves? A Between the fence and 
the highway. 

Q All right, sir. What was the DC-4 doing at 
2943 that time? A To me it seemed like as if it was 
making an approach to the field. 

Q It was going in the direction of one of the landing 
strips? A Yes, the landing strips on the field; yes. 

Q Can you tell us at that time how high it was from 
the ground? A 300 feet, approximately 300 feet. 

Q Did you notice if its landing gear was down? A 
Yes, I did. 

Q Now, at that time, Mr. Williams, had you noticed 
the other plane, the P-38 plane? A A few minutes, or 
a few seconds before the crash. 

Q Now, sir, can you tell us the direction that the P-38 
was coming from and describe its approach; first of all, 
not up to the point of impact, but when you first saw it, 
where it was at that time? A The P-38 -was coming from 
the southern direction, up in parallel with the road, flying 
in along, well, parallel to the road, with the road, and it 
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wasn’t but a few seconds away from it, when he hollered, 
when Wylie hollered about the plane, coming up along 
the side of the road. 

Q You heard Wylie holler? A That is right. 

Q Now, can you tell us whether the P-38 at that 

2944 time—you said it was coming up parallel to the 
road? A That is right. 

Q Was it over the road or between the road and the 
Potomac Freight Yards, or where was it? A From 
where I was standing, it looked as. though it was coming 
up between the road and the Potomac Yards. 

Q And parallel to the road, as you have indicated? A 
Parallel to the road; yes. 

Q How far were the tw r o planes from one another when 
you actually had them both in vie wat the point where you 
indicated the DC-4 was coming in, approaching one of the 
runways at the airport, and the P-38 was coming north, 
parallel to the road, between the road and the Potomac 
Yards? A Is that a statement or a question you asked 
me? 

THE COURT: Well, you better reframe the question, 
then. 

MR. GALIHER: Yes, sir, I think I should. 

BY MB. GALIHER: 

Q You told us about seeing the DC-4 coming in for 
a landing? A That is right. 

Q For one of the runways at the airport? A That 
is right. 

Q You told us that you saw the P-38 coming north, 
as you indicated? A That is right. 

2945 Q Between the road and the Potomac Yards? 
A Yes. 

0 Now, I am asking you, if you will, to tell us from 
that point on exactly what happened, and how long you 
had both planes under view from that point up to the 
point of collision. A Well, what do you estimate, two 
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or three seconds at the speed of a P-38, up to the point 
where he hollered and we looked, and it wasn’t but a few 
seconds that he crashed the plane. 

Q Can you tell us, please, how the two planes came 
together? A The P-3S seemed to, from where I was 
standing, when he got in toward the DC-4, I could not 
see the little plane any more, and it cracked at the lower 
wing, the right side of the DC-4, and when it cracked 
it ricochetted off the DC-4, and went out into the lagoon, 
I imagine it is right in there, into the water. 

Q Now, did you notice, Mr. Williams, just before the 
two planes came together that the DC-4 plane seemed to 
nose up or level and start slightly to turn to the left, 
just before the crash occurred? A No, I didn’t see the 
DC-4 make into any movement, except that the right 
wing, the right wing seemed to lower. 

Q The right wing? A That is right. 

2946 Q Seemed to lower? A Yes. 

Q Isn’t it a fact, Mr. Williams, that right wing seemed 
a little bit higher? A Not to me it didn’t. 

Q May I call your attention—was that after the col¬ 
lision or before? A Tt would after the collision but not 
before it. 

THE COURT: It is not a question of whether it would 
or not, but what did you see with reference to the wing. 
T understood your answer to be, no, it didn’t. 

Do vou follow me? 

THE WITNESS: I think so, sir. 

BY MR. GALIHER: 

Q May I call your attention to some questions and 
answers that you gave back in 1949 at the Civil Aero¬ 
nautics Board: do you remember that hearing? A That 
is right. 

Q Let us see if I can refresh your recollection as to 
that, and I am reading from page 333: 

“Question: And what was the direction of flight, now. 
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of the four-engine aircraft? 

“Answer: That had made a slight turn, in other 
words, the plane, this part of the plane here, in- 

2947 dicating on model, and as it was coming down like 
that, indicating, that is when it struck.” 

A That is right. 

Q And then to skip over several questions to the next 
page: 

“Question: Were you able to determine whether the 
right wing was higher than the left wing? 

“Answer: At that particular time, the right wing was 
a little bit higher, because it didn’t drop too much to 
straighten itself out. The wing was just a little bit up, 
and then it dropped.” 

Does that refresh your recollection? A That is right; 
yes. 

Q Thank you, sir. 

Now, the DC-4 was flying a straight course for the air¬ 
port, was it not, or the landing field? A That is right. 

Q Mr. Williams, did you go to the scene after the 
accident? A Yes, sir, I did. 

Q And did you notice any debris on the road as you 
got up there? A We didn’t take the road, the roadway. 
We went down—I don’t know if it is Esso or Texaco 
in there, an oil pumping station, but there is like a little 
place where the automobiles and cars turn down 

2948 in there, and there is a pair of steps we went 
down, and that is on to like the shore of the lagoon, 

and we jumped the railings there and dropped down in 
the lagoon, when the tide was out, and from there on 
continued up to the scene of it. 

Q You took a sort of short cut? A That is right. 

Q To get over there? A That is right. 

Q Did you notice any debris scattered around between 
the highway and the bank of the river? A There was 
parts of people’s clothing. 
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Q Did you notice any damage to any trees in that 
vicinity there? A I didn’t particularly notice any dam¬ 
age to any of the trees, but the two that lay right at the 
lagoon, where the plane had come through, that is, the 
back part of the plane came through. 

Q You could see damage to those trees from the back 
part? A I didn’t take notice to that but they came 
through there. 

MR. GALIHER: Thank you, sir. 

Cross-Examination 
BY MR. WARNER: 

2949 Q Mr. Williams, you stated a moment ago at 
the actual time of collision you could not see the 
P-38 any more; is that correct? A At the time of im¬ 
pact? 

Q Yes. A That is right. 

Q It was obscured from your view? A Yes, from 
my view, by the DC-4. 

Q By the larger plane? A That is right. 

Q And did the larger plane seem to raise up just a 
little bit right before the crash occurred? A That is 
right. 

Q And at the time that the crash occurred, were the 
two planes heading generally in the same direction, ap¬ 
proximately? A No, the DC-4 was—it would be east 
from there, the DC-4 was heading east, and the P-38 was 
heading north. 

Q The P-38 was heading north and the DC-4 heading 
east? A That is right. 

MR. WARNER: I have no further questions, Your 
Honor. 

C ross-Exarrvmation 
BY MR. BRESS: 

Q Mr. Williams, as you saw it, the DC-4 head- 
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2950 ing east and the P-38 heading north, the collision 
resulted from the P-38 running into the side, the 

right side of the DC-4? A That is right. 

Q Is that correct? A That is correct. 

Q Would you approximate that angle, as you saw it, 
about a 90-degree angle? A 90-degree? 

Q One going one way and one the other? A No; it 
was more than 20 degrees. 

Q More than 20? A That is right. 

Q You mean, the DC-4 was heading east? A I don’t 
mean it was heading directly east. If you went according 
to the map, it was more in general northeast. 

Q And the P-38, was he going parallel to the road? 
A He was going parallel to the road. That would make 
it a 20-degree angle. 

Q And from the time you first saw the P-38 to the 
time of the collision, he seemed to be operating parallel 
to the road? A Yes, that is right. 

Q And was he in a slight bank to the right? A I 
didn’t see him in no slight bank to the right. 

Q Was the DC-4 in any kind of bank? A Well, 

2951 as I said, he was making his approach to the field. 

Q Well, but was he in a bank or in level flight? 
A Well, he more than likely just came down, leveling 
off. 

Q Mr. Williams, Wylie was at the same place you 
were? A No, he wasn’t. 

Q Well, he was a few feet from you? A Yes, a few 
feet from me. 

Q But you were both near the truck of Pepco? A 
That is right. 

Q Were there any men working? A No. 

Q You were eating lunch at the time? A We had 
finished lunch. 

Q When you ate your lunch, or after finishing lunch, 
in which direction were you facing? A We were facing 
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toward Mr. Wylie. 

Q In what direction would you then be looking? A 
Looking south. 

Q And were you seated? A No, we were standing 
up. 

Q Now, the first thing that directed your attention to 
this whole event was somebody hollered to look at those 
planes? A That is right. 

2952 Q And up to that time you hadn’t seen any¬ 
thing about either plane? A Not anything about 

either one. 

Q Right. Now, Mr. Williams, do you know whether 
or not from the place where you saw the planes near the 
highway to the place where you were standing, there is 
one intervening manhole cover? A That is, the way you 
mean it, that we can see manhole to manhole? 

Q No, I don’t. I will ask you this: You can’t see the 
manhole cover? A No, we can’t. 

Q But if you were standing at this point and at the 
manhole cover we will call 1— A That is right. 

Q 1100 feet there is another manhole cover? A That 
is right. 

Q Beyond that 1100 feet is another manhole cover? 
A That is right. 

Q What I am asking you: Isn’t it a fact that at the 
place where the planes were crossing the road that that 
was at a point approximately 2200 feet from where you 
were, that is, it was at the manhole cover that would be 
the second one from you, not the first one, but the 

2953 second? A No; it was the first one from me. 

Q If Mr. Wylie said it was the second, he would 
be wrong? A If he said that, he would be. 

Q Now, in the position in which you were, Mr. Wil¬ 
liams, the highway runs straight from there, does it not, 
until it gets to a point where it turns to the right? A 
That is right. 
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Q And if you look straight down that highway— A 
That is right. 

Q —you would look in that direction when you saw 
the planes come together? A That is. right. 

Q And then drawing a line straight down the middle 
of that highway and extending it straight, it will go over 
the lagoon, won’t it? A No. 

Q It won’t? A No. 

Q Come down to the map, please, sir. A Wait a 
minute. You are going what way? Where are you fac¬ 
ing? 

Q I said south. I am heading this line over south. 
A If I am standing here and facing this way, I can 
see everything over here, even with this road. 
2954 This road here does not go straight, you know, 
along here. It has to cross over a bridge, and there 
is another curve in here, besides the one down here to 
your right. 

Q Mr. Williams, would you step on that side, please? 

Take a line down the middle of the highway, from the 
point where you were and put your position and your 
initial, that is a straight line—is that a straight line? A 
That is right. 

Q Does that extend straight out into the water? 

Let me put it this way: That straight line, according 
to this ruler, does it not go into the Daingerfield Island, 
the radio range? Is that correct? That in an extension 
of that line from your position, straight out on the ruler, 
it goes out right over the radio range; is that correct? 
A Yes, but from this point to here, this was at one time, 
but I know they have done it since then. 

This was all wooded area in here, making it impossible 
to see beyond this point. 

Q I agree with that. A That is all land? 

Q Yes. A Standing on the ground. 

Q You can’t see beyond that point? A Not beyond 
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those trees. You can see the lagoon because that is down 
further than the road. 

2955 Q And if you look straight from this position, 
looking down that road, if something was 300 feet 

high over this particular lagoon, where I am pointing 
now, you could see it from there, couldn’t you? Couldn’t 
you see it from there? A Possibly, but what I am re¬ 
ferring to is the accident didn’t happen out in here. It 
happened up in here, right there, and from this point to 
this point, you can see clear. 

Q Mr. Williams, if the distance between you and the 
point from the road, that would be 1100 feet, were marked 
on this map as two inches—each inch equals 400 feet—two 
and a half—may I have the pointer? 

Two and a half inches would put it there; is that cor¬ 
rect? A That is right. 

Q Now, step aside, please. 

Two and a half inches, 1100 feet would put it there? 
Right? A Yes. 

Q Now, if it were 2200 feet, as Mr. Wylie has testified, 
it would be five inches, or more than five inches, 400 feet 
to the inch, that would be 2000 feet—five and a half 
inches. 

We will make it five and a half inches, right there. 
That is five and a half inches on a straight line? 

2956 A That is right. 

Q You say it is 1100 feet and not 2200 feet? 
A It is 1110 feet from manhole to manhole, and I know 
it didn’t come to that manhole because it happened right 
over this clutter of trees. 

Q But, Mr. Williams, you know that you were north 
of this little creek called Four Mile Run? A I was north 
of it: that is right. 

Q All right, sir, take the stand. 

From the time you first saw the DC-4, not the P-38, but 
when you first saw the DC-4 until the time of the collision, 
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how much time elapsed? A A few seconds. 

Q Just a few seconds? A That is right. 

Q And when you first saw the DC-4, it was between 
the fence and the highway? A That is right. 

Q And you could not see the fence under the plane 
from the position where you were? A Not from where 
I was; no. 

Q As a matter of fact, from the position where you 
were the road goes upgrade, doesn’t it? A Not too 
much there. 

Q Does the road not go upgrade until the point 

2957 where it reaches a mound and then goes down¬ 
grade to the right? A It does that. 

Q And you can’t see beyond that grade? A You 
can. 

Q You can see the roadway below grade? A You 
can see all the foliage through there. 

Q Yes, sir, but can you see the fence? A Well, we 
know the fence was there because we worked there. 

Q T am .just trying to get what you recollect. I am 
not arguing with you, and I know you want to tell us 
what you saw, and I am trying to find out how accurate 
you are, whether you are reconstructing and whether you 
believe—I know you believe what you say, but— 

MR. O’DONOGHUE: This seems to be arguing. It is 
not a question. 

BY MR. BRESS: 

Q Mr. Williams, you could not see the fence 2200 
feet away from you, could you? A If it was in view, I 
could. 

Q But the 2200 feet from you on that road— A But 
I didn’t say it was 2200 feet. 

Q I know you didn’t. A I said it was 1110. 

Q I am trying to tell you. You did say you 

2958 saw the fence, and it was 2200 feet from there, and 
I am trying to tell you that was 2200 feet. 
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MR. O’DONOGHUE: That is not a question. That is 
a speech. 

MR. BRESS: I am trying to ask the question. 

THE COURT: Ask the question. 

BY MR. BRESS: 

Q So could you see the fence 2200 feet from you 
where the road bent to the right and went downhill? 
A There you are with 2200 feet again. 

I told you I saw it from manhole to manhole, which is 
1110 feet, and you can see quite down there 1110 feet 
from where we were standing because we were up on the 

higher part of that road. 

• * • * 

Q And when you are talking about 1100 feet, I am 
asking you whether or not you could see the fence 2200 
feet away? A That makes sense. 

Q Pardon? A That makes sense, if I could see it,— 
no, because you said it was in the river. 

2959 THE COURT: What counsel wants to know, 
and I assume your question is predicated on this 
supposition. 

The witness testified as to where he stood when the 
collision occurred was 1105 or 1110 feet. 

You are asking now, query, if he was standing where 
he was and was 2200 feet away, could he see. 

MR. BRESS: Yes. 

THE COURT: That is not his testimony. I know the 
purpose for which you ask it. 

MR. BRESS: Mr. Wylie was with him. 

THE COURT: Yes, but this jury will have to resolve 
what Mr. Wylie said with what the witness has testified. 

MR. BRESS: To find out whether the fence could be 
seen from that point where he and Wylie were, 2200 feet 
from there, the best way would be to ask him whether 
he could see it. 
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THE COURT: He says no; Wylie says yes. 

That is a jury question, isn’t it? 

BY MR. BRESS: ' 

Q Mr. Williams, when you say from the time when 
you first saw the DC-4 until the time of the crash, it was 
a few seconds elapsed, how many seconds do you mean 
when you say a few? A A few could be two or more. 

Q How many more than two? Three, four, or five? 
A Just about three or four minutes, or four sec- 

2960 onds. 

Q Do you recall whether or not the original esti¬ 
mate that you made of the altitude of the plane was that 
it was at 200 feet? A I said it was 200 feet at that 
time, but since then or at that time, right shortly after 
it happened, I asked one of the fellows approximately 
how far it was from the ground up to the top of the 
trees, and he had given me the amount of feet as 200 
feet, and I said if that would be two hundred, a hundred 
feet up in the air would be making it three hundred feet. 

Q This other fellow you are talking about is the CAB 
investigator? A I guess so. 

Q You told him it was about a hundred feet of alti¬ 
tude, and he gave you some other information, and you 
increased the altitude to 300 feet? 

MR. O’DONOGHUE: He said 200 feet. 

THE WITNESS: 200 feet. 

BY MR. BRESS: 

Q Did you say that? A So a hundred feet from the 
ground up to the top of the trees, from the ground to the 
top of the plane, would be 200 feet. 

Q Didn’t you answer a question and you stated: 

“We had seen—I saw a couple of them, but I 

2961 believe they were a DC-4, that is, passenger planes, 
because that is where I got my idea of it being 

approximately 300 feet from the ground. I said it was 
200 feet, and when I stated to the investigator about how 



far it was from the ground up to the tree, he said that 
was a hundred. Then I told him it would be an extra 
200 feet” 

THE COURT: Is that very critical? 

MR. BRESS: No, Your Honor. I just wanted to 
show the CAB investigator’s participation in his testi¬ 
mony. 

THE COURT: Well, now— 

MR. O’DONOGHUE: May that be stricken? 

THE COURT: We are not concerned with that, and 
I don’t think you meant for that to go on the record. 

MR. BRESS: I withdraw it. 

BY MR. BRESS: 

Q Now, Mr. Williams, when you saw the P-38, do I 
understand that you saw him from your position at a 
place at 300 feet, that you would consider to be above 
the highway, or between the highway and the fence? A 
Between the highway and the fence. 

Q When you first saw the DC-4 he was between the 
highway and the fence? A That is right. 

Q And it is within about two to five seconds? A I 
didn’t sav five. 

2962 Q Two, three, or four seconds, later it hap¬ 
pened? A That is right. 

Q And that is the only time you saw the planes? A 
That is right. 

Q Was within that length of time? A That is right. 

• * • • 

Q Mr. Williams, you stated a while ago that you 
turned and looked toward Mr. Wylie at one time; is that 
correct? A We had been talking to each other through¬ 
out the dinner of ours. 

Q Where was he? Just a few feet from you? A 
Just a few feet from me. He was directly in front of the 
manhole, and I was around ten feet beyond it. 

Q You were standing on one side of the manhole and 
he was on the other? A He was; that is right. 
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Q He was standing by the manhole? A That is 
right. 

Q And you looked at him? A That is right. 

2963 Q He wasn’t sitting in the truck? A He was 
sitting in the truck for a while and then he came 

out. 

Q Just before the accident he came out of the truck? 
A He yelled and that is when we all turned and looked 
then. 

Q He was definitely standing outside the truck? A 
No; he was in the truck. 

Q Now, you changed your testimony? 

THE COURT: Are you only going to ask one ques¬ 
tion? 

THE WITNESS: I don’t know. 

THE COURT: Is it important, Mr. Warner? 

MR. WARNER: Yes, I think it is, Your Honor. 
THE COURT: If it is, explore it and finish it. 

MR. WARNER: I am trying to. He said Mr. Wylie 
was out of the truck, now' he is back in. 

I want to know’ where he was. 

THE WTTNESS: He w’as in the truck. 

BY MR. WARNER: 

Q And you w’ere standing talking to him and he was 
in the truck, and you were outside the truck? A That 
is right, yes. That is what they do all the time. You can 
stand and talk to him. 

Q Why did you say he w’as standing outside the 
truck? 

2964 THE COURT: That is argumentative, isn’t it? 
MR. WARNER: That is all. I have no further 

questions. 

THE COURT: Is that all of this wdtness? 

MR. O’DONOGHUE: Yes, sir. 

THE COURT: You are excused. 
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2967 Glen D . Tigner, 

called as a witness by counsel for the United States and 
being first duly sworn, was examined and testified as fol¬ 
lows : 


Direct Examination 
BY MR. O’DONOGHUE: 

Q Will you state your full name, Mr. Tigner. A Glen 
D. Tigner. 

Q Where do you live? A Alexandria, Virginia. 

Q How old are you? A Twenty-five. 

Q Where are you employed? A At the control tower, 
at Washington National Airport. 

Q How long have you worked there? A Three and 
a half years. 

Q When did you first start there? A April, 1949. 

Q Now, before that time, had you had any 
2968 other control tower work and, if so, what was it? 

A Yes, sir. I worked at Andrews tower, Andrews 
Field, Maryland. 

Q Were you in the Army or the Air Force at that 
time? A I was in the Air Force at that time, and 
worked there two and a half years. 

Q And you worked at the tower at Andrews Field all 
that time? A That is correct. I was controller, as¬ 
sistant controller, and acting chief controller there. 

Q What was your training for that? A I had Air 
Force control tower operator school. 

Q Did you go to a school for it? A I beg vour par¬ 
don? 

Q Did you go to a school for that? A Yes, sir. 

Q Where was that? A Scott Field, Illinois. 

Q And how long was your course there? A That 
was an eight-week period. 

Q And after you left Andrews Field, where did you 
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go? A I went with the Civil Aeronautics Board. 

Q When you left the Air Force? A No; I went 
with the CAA in 1949, April. 

Q You left the Air Force and went with the 

2969 CAA in 1949. Is that it? A That is correct. I 
got out of the Air Force in February, and in April 

I went with the CAA. 

Q And you were then with the Washington tower since 
that time? Is that correct? A No, sir. 

Q Where else have you been? A United States 
Treasurv. 

Q Where? A United States Treasury. 

Q How long were you there? A Seven months. 

Q In what period was. that? A From December, 
1951, until July, 1952. 

Q And what were you doing there? A Narcotic 
agent, 

Q And since that time have you been back with the 
CAA? A That is correct, at the Washington tower. 

Q Now, were you at the Washington tower on No¬ 
vember 1, 1949? A Yes, I was. 

Q Now, could you tell us on that day what the various 
positions were in that tower? A They had the 

2970 B position, the ground control position, the local 
control position, the C position, the L position, 

and GCA. 

Q Did you mention the A position? A The A posi¬ 
tion, yes, sir. 

Q Now, could you tell us briefly what the functions of 
the several positions are, say, starting with the A posi¬ 
tion? A The A position is to issue instructions to ar¬ 
riving aircraft on VFR. 

Q On VFR? A On VFR. 

Q What does that mean? A Visual flight rules. 

Q Go ahead. A And to issue departure instructions 
to aircraft awaiting departure. 
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Q And does that include clearing them for takeoff? 
A That is correct. 

Q And is that in VFR rules only? A On the de¬ 
parture and the arrival, no. We clear them to land and 
clear them for takeoff. We have instrument flight rules, 
also, which works the approach control prior to working 
the A position. 

Q Now, with the A position, you say you direct ap¬ 
proaching aircraft. Where does a plane check, an 

2971 approaching plane, for purposes of the A position? 
A They generally contact you anywhere from 15 

to 20 miles away from the airport. 

Q And up to that time the A position has had no 
contact with them? A That is correct, generally speak¬ 
ing. 

Q And what is the nature of the initial contact, ordi¬ 
narily ? A The aircraft will request landing instructions, 
and it will then be cleared to enter a traffic pattern for 
a specific runway. 

Q And do you give that plane landing instructions? 
A Yes, sir—landing instructions—but actually it is a 
clearance to enter the traffic pattern. 

Q And do you tell him what runway to use? A That 
is correct—the runway and the wind. 

Q Do you give him any other information at that 
time? A No. 

Q Do you require him, when giving him those in¬ 
structions, to make a check at any future time or point? 
A Yes, he is required to check—or he is requested to 
check—at a closer point to the airport, for sequencing 
in the traffic pattern. 

Q And when he checks again, what further in- 

2972 structions does the A position give him at that 
time? A Depending on traffic, he will be in¬ 
formed on traffic and he is to follow, and his number in 
the sequence. Or if he is the first aircraft in the pattern, 
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he may be cleared to land at that time. 

Q If he is not cleared to land, or, rather, if he is not 
No. 1, is he given clearance to land as No. 2 or 3? A 
No. 

MR. BRESS: If Your Honor please, I object to the 
question. This question and the preceding several ques¬ 
tions are directed as to what he does—“If this happens, 
what does he then do?” 

I should think that if these rules of practice that he is 
testifying to are some established rules of procedure for 
the airport, then we ought to find out what those rules 
are. 

Mr. O’Donoghue is asking him what appear to be hypo¬ 
thetical questions as to what he would do. 

THE COURT: I understood the interrogation was di¬ 
rected as to what are the functions and the duties of the 
person in the so-called A position; and this witness is 
testifying. That is what I understood. 

MR. BRESS: Yes, sir. 

THE COURT: And I understood this witness was 
answering those questions. Now, if there are 
2973 rules and regulations which in themselves contain 
the information which is now being elicited from 
the witness on the stand, then of course I am assuming 
that Mr. O’Donoghue would call the 'witness’ attention to 
the rules and the rules would be identified and they would 
be offered in evidence—rather than elicit the rules from 
the witness’ memorv or recollection. 

MR. BRESS: Yes, sir. 

T make no objection to his testifying as to the duties 
and functions of the A position. But I do object to this 
manner of bringing out what he would do under certain 
circumstances. 

THE COURT: Tf that is your objection, I will over¬ 
rule it, because I don’t conclude that the witness is testi¬ 
fying in any other way but merely recounting to the 
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Court and jury what the functions are of the person in 
the A position. 

Isn’t that correct? Isn’t that what you are testifying 
to? 

THE WITNESS: Yes, sir. 

MR. BRESS: To the extent, Your Honor, he is be¬ 
ing -asked when a plane checks again, what the plane is 
then told, those are all hypothetical, unless he is stating 
rules. 

THE COURT: I understood, Mr. Bress, he is stating 
practice. 

What are you stating? The general practice of the 
individual in the A position at the airport with 
2974 reference to an arriving plane? 

THE WITNESS: That is correct. This is a 
practical application that we do every day. 

THE COURT: With reference to all planes— 

THE WITNESS: That is correct, sir. 

THE COURT: —coming to the airport? 

THE WITNESS: That is correct. 

THE COURT: All right. You may answer. 

BY MR. O’DONOGHUE: 

Q I believe you did answer that question, Mr. Tigner. 

THE COURT: I thought he said they would be in¬ 
formed of the traffic pattern and their sequence or num¬ 
ber in that pattern. 

THE WITNESS: Not of the traffic pattern, but of 
other traffic in the pattern. 

THE COURT: That is correct. All right. 

BY MR. O’DONOGHUE: 

Q Is more than one plane cleared to land at any one 
time? A No. 

MR. BRESS: Objection. This is the same type of 
question I objected to before. Your Honor. 

THE COURT: Overruled. 

MR. O’DONOGHUE: I should think— 
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THE COURT: Let us go on this morning, 

2975 gentlemen, if you please. 

MR. BRESS: One of the issues in this case, as 
stated to Your Honor, and this question as stated on di¬ 
rect, is, is more than one plane cleared to land at the 
same time. I submit it is improper, but I abide by Your 
Honor’s ruling. 

BY MR. O’DONOGHUE: 

Q Now, in the A position, what is the type of equip¬ 
ment that is used by the person in the A position? 
What do you have there? Would you explain that to us 
a little? A Well, we have a series of speakers on dif¬ 
ferent frequencies, for receiving the aircraft. And we 
have various transmitter frequencies that we can select. 
We have a microphone through which we talk to the air¬ 
craft, and we receive the aircraft on the speaker. 

I don’t quite know what you want there, any further 
than that. 

Q On November 1, 1949, do you remember how many 
speakers there were or how many frequencies there were? 
A There were approximately eight, I would say. 

Q Approximately eight. Did the A position transmit 
or have facilities for transmitting on all of those frequen¬ 
cies? A No. 

Q How many could he transmit on on November 

2976 1, 1949? A As T recall, it was eight. 

Q Eight? A Eight frequencies. 

Q Eight that he had? How many were in the tower 
altogether? A I don’t remember. 

Q W 7 ere there more than eight? A I believe there 
were. I am not sure. 

Q Now, what was the primary frequency used at the 
A position for handling approaching planes? Was there 
any primary tower frequency for that purpose? A Yes, 
sir—119.1 megacycles. 

0 Now, did all commercial planes use that, and did 
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you use that to all commercial planes? A Yes. 

Q Now, what other frequencies did you have that you 
can remember, and what were their purposes? A 121.5, 
the emergency frequency. 

Q What was the purpose of that? A That was an 
emergency channel that was left clear at all times. Any¬ 
one in trouble could call on 121.5 megacycles, and they 
would be received on that. It was a clear channel at all 
times. 

Q It was kept clear by the tower in order to receive 
any emergency calls? A It was kept clear by the 

2977 tower, and by the aircraft, also. 

Q I see. A It was for use in emergency only. 

Q Now, in other words, if some of the other— 

MR. BRESS: I object to leading. 

THE COURT: I haven’t heard the question. 

MR. O’DONOGHUE: Neither has anyone else, I be¬ 
lieve. 

MR. BRESS: The question was be,gun, and the dam¬ 
age would be done if I waited until the “in other words” 
statement were completed. 

THE COURT: On that theory, every question coun¬ 
sel might possibly suspect would suffer from a disability 
and therefore should be excluded would be excluded or 
objected to before it got started. I can’t rule on a ques¬ 
tion like that. 

MR. BRESS: I understand that, Your Honor. But by 
experience we know when a question starts off in a cer¬ 
tain way, what its destination is going to be. 

THE COURT: I don’t conclude, if you put it that 
way, that this question, in the fashion in which it has 
started off, is going to reach a certain destination, at 
least the destination you suspect. 

Let us have the question, and then I will rule on it. 
You started out “In other words”— 

2978 MR. O’DONOGHUE: I have forgotten, now, 
Your Honor. 
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BY MR. O’DONOGHUE: 

Q When one frequency is in use, by one or more 
persons on that frequency, can anyone else use it? In 
other words, if a transmission is in progress, can anyone 
else use that frequency, the frequency that is in use? A 
Not effectively. 

Q And if an emergency arose during that— A Par¬ 
don me. We are still speaking about 121.5? 

Q No; I was talking about any frequency generally, 
like 119.1. If that were in use, it would be impossible 
for anyone to transmit on it? Is that correct? A That 
is correct. 

Q And is that the purpose of 121.5?—to be available 
under those circumstances, if an emergency arose? A 
No, sir. 121.5 was for, for example, a lost aircraft; or 
low on fuel, and he wanted immediate service. He could 
go to 121.5 and contact some station on that frequency and 
get any necessary help to aid him in his approach. 

Q You told us about 119.1, and 121.5. What other 
frequencies were in the A position? A 134.64. 

Q And what was the use that that was put to? A 
That was for Navy aircraft. 

2979 Q Navy aircraft? A That is right. 

Q And what else? A 126.18 was for Army 
and Air Force aircraft. 

Q And what other frequencies? A 278 kilocycles. 
That was for the purpose of contacting aircraft who had 
contacted us on high frequency, instead of very high fre¬ 
quency. 

Q I see. 

THE COURT: Is 134.64 also known as Baker? 

THE WITNESS: No, sir. 

THE COURT: There is another one known as Baker? 

THE WITNESS: That is 126.18, referred to as Baker 
channel. 

BY MR. O’DONOGHUE: 

Q The first four you gave us are all very high fre- 
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quencies? A That is right. 

Q And 278 kilocycles is a high frequency? A 278 is 
a low frequency. 

Q A low frequency? A Yes. It is used to contact 
aircraft calling us on a high frequency. 

Q Do you recollect any other frequencies that were 
in use on November 1, 1949? A That were in that 

2980 position, or in use? 

Q At that position, yes. A I believe that 118.3 
was there. 

Q And what was the purpose of that? A 118.3 was 
the approach control frequency; but we had it at the A 
position, in the event that we found it necessary to use it. 

Q I see. Now, do you remember any others? .A I 
don’t recall any offhand. There were two others, I be¬ 
lieve, but I don’t recall now what they were. 

Q There were buttons that you would push to select 
a frequency for transmitting? Is that true? A That is 
correct. 

Q And were there any other methods, of selecting a 
frequency? A Yes. On three of the frequencies—I 
don’t recall what they were—they had a toggle switch that 
you would, instead of pushing down, you would just throw 
it forward. It was more of a toggle switch than a button. 

Q And how many were on the push button? A Five. 

Q Five. And were they, the five that you have given 
us—you have given us six. 

Was the 278 KCS toggle or push button? A Tog¬ 
gle. 

2981 Q And what were the others? Were they all 
push button, or were they toggle? A Now, I 

named some that were on the toggle. 118.3, as I recall, 
was on the toggle. 119.1, 134.64, 126.18 and 121.5 -were 
on the push button. There was one other on the push but¬ 
ton. There was a total of five. I don’t recall the fifth 
one, offhand. 1 87 1 ~ ] 3~5q 




